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PREFACE TO THE TWELFTH EDITION. 


In this twelfth edition of the “Principles of 
Equity” (being the ninth which I have done), 
I have endeavoured to maintain the qualities of 
accuracy and of simplicity, the combination of 
which in the previous editions has so largely 
secured the acceptability of “Snell” with 
students. Since the date of the last edition, 
there have been only two statutes,—the Judi¬ 
cial Trustees Act, 1896, and the Land Transfer 
Act, 1897, — of any material importance in 
equity; but the growth of the new decisions, 
being new developments of the principles of 
equity, has been very great; and the size of 
the book has (I regret to say) been thereby 
necessarily increased, there being no fewer than 
seventy-two pages of new text alone, besides 
the other incidental additions. I have, however, 
studied the greatest brevity ; and I have adopted 
in this edition, and have consistently maintained 
throughout it, a somewhat novel and laborious 
mode of punctuation, by means of which I have 
relieved considerably the labours of the student. 
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PREFACE 


But tlie “ Principles ” are now undoubtedly 
become a heavy book to master,—and that 
largely by reason of the new developments 
which are introduced into this new edition; 
still, when it is remembered, that in the early 
years of the century the treatise of Littleton 
on Tenures, as edited by Coke, was one of the 
books which all law students were required to 
master, the student of the present day has 
really very little reason to commiserate his 
lot; for “ Snell ” is, and (notwithstanding its 
increase) remains, an easier,—and also a more 
interesting,—book than “ Coke upon Littleton ” 
was or could at any time have been; and the 
mastery of these “ Principles of Equity ” is 
absolutely indispensable to every student who 
seriously intends to practise. 


S New Square, Lincoln’s Inn, W.C. ; 
March 1S98. 


A. BROWN. 
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PRINCIPLES OF EQUITY. 


PART I.—INTRODUCTORY. 


CHAPTER I. 

THE JURISDICTION IN EQUITY. 

Equity, in its most general sense, is that quality 
in the transactions of mankind which accords with 
natural justice,—that is to say, with honesty and 
right,—and which is popularly said to arise ex ccquo 
et bono; but in its juridical sense,—that is to say, 
as administered in the courts ,—equity embraces a 
jurisdiction much less wide than the principles of 
natural justice,—there being many matters of natural 
justice which the courts leave wholly unprovided for, 
partly from the difficulty of framing any general 
rules to meet them, and partly from the doubtful 
policy of attempting to give a legal sanction to 
duties of imperfect obligation; in other words, a 
large portion of equity in its widest sense cannot 
be,—at least, is not,—judicially enforced, but must 
be (and is) left to the conscience of private in¬ 
dividuals (a). 


(a) Green v. Lyon , 21 W. R. 830. 
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Nature and 
character of 
the jurisdic¬ 
tion in equity. 
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Definition of 
equity,—by 
reference to its 
province or 
extent, and 
not its content. 


Equity and 
law,—the dis¬ 
tinction be¬ 
tween them 
is merely his¬ 
torical, and 
yet is per¬ 
manent. 


The older 
definitions of 
equity stated. 


What then is equity as administered in the courts ? 
To answer this question, it is necessary to distin¬ 
guish equity more accurately, having regard as well 
to the common law as to the statute law,—the 
common law being as much founded in natural 
justice as equity is, and the statutes of the realm 
embodying (and giving legal sanction to) the prin¬ 
ciples of natural equity. If, therefore, we bear in 
mind regarding natural justice, that a large portion 
of it is not enforced at all by any civil tribunals; 
that another largo portion of it is, and always has 
been, enforced in the Queens Bench division and 
in the Courts of Common Law, which were the pre¬ 
decessors of that division; and that a still further 
part of it is, by virtue of the various statutes in that 
behalf, enforced in the Common Law and in the 
Equity divisions indifferently—we are in a position 
to indicate, approximately, the province of equity 
strictly and properly so called, as being that portion 
of natural justice which is of a nature to be judicially 
enforced , but which the Courts of the Common Law, 
for reasons of a purely technical and formal char¬ 
acter, omitted to enforce, and which accordingly the 
Courts of Chancery undertook to enforce, being in¬ 
fluenced thereto by considerations of what was right 
in substance and in conscience. 

The distinction between Law and Equity (the 
more it is examined by the student) will be found 
to be, in fact, a distinction not of principle but of 
history; and yet the distinction (as will presently 
be seen) is a permanent one, and has not been 
materially affected even by the modem fusion of 
the two. 

It is necessary first of all to understand, with their 
proper limitations, the vague and inaccurate defini¬ 
tions, or rather descriptions, of equity, with which 
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the text-writers (chiefly the earlier ones) abound. 

Thus, one writer says, that it is the duty of equity 
“ to correct or mitigate the rigour, and what, in a 
“ proper sense, may be termed the injustice, of the 
“ common law;” and another says, that equity is a 
“judicial interpretation of the laws, which, pre¬ 
supposing the Legislature to have intended what 
“is just and right, pursues and effectuates that 
“ intention; ” and Lord Bacon says, “ Hdbcant sivii - 
“ liter Curiae Prcctorice potestatem tam subveniendi 
“ contra rigor em leg is quam supplendi defectum legisf — 
which, being interpreted, means,—“ In like manner, 

“let the courts of the Lord Chancellor have the 
“ power both of relieving against the rigour, and of 
“supplying the defects, of the common law,”—the 
Chancery being ordained to supply , not to subvert , 
the law. Now all these definitions of equity are The older 
good (at least as descriptions of equity), so far as of equity* 
they go ; and in the early history of English equity «piamed; 
jurisprudence, there was much to justify them; for “themeasure 
the courts of equity were not then bound by de- °/ e uor'sfort” 
finite rules,—the early Chancellors acting on prin- i ustlfied * 
ciples of good conscience and natural justice, without 
much external guidance of any sort; for they were 
gentlemen the most learned, experienced, and capable, 
and were (for the most part) deeply imbued also 
with religion and the spirit of justice, and their 
consciences therefore supplied the place of the de¬ 
finite rules which had not then yet been made or 
settled. But these definitions (or descriptions) do Equity in 
in no degree sufficiently express the extent or char- Character o?: 
acter of modern equity, and they tend, in fact, to 9^ ul b fcs u of | 
mislead as definitions, and are inaccurate even as byseniedruies 
descriptions, of modern equity,—a court of equity dents!** 6 
being now bound by settled rules as completely as a 
court of common law. That is to say, all cases are 
now decided upon fixed principles, and courts of- 
equity have, as regards these principles of decision, 
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2. Modes of 
interpreting 
laws the same 
in equity as 
at law. 


Origin of the 
jurisdiction in 
equity. 


no more discretionary power than courts of common 
law, but decide new cases by the principles of former 
cases, enlarging the operation or the application of 
those principles, but not altering the principles them¬ 
selves ( b ); and again, a court of equity, equally with 
a court of law, now interprets law according to its 
true intent, and there is not a single rule of inter¬ 
preting laws,—there is not even a single rule of 
evidence,—that is not now equally used in both the 
Queens Bench and the Chancery divisions. The 
distinction, e.g., between the ratio legis (i.e, t the 
principle of a statute) and the ratio decidendi (i.e., 
the principle of a decided case), is strictly and 
equally acted upon in both divisions; that is to 
say, in both divisions the ratio decidendi is alone 
considered of weight in interpreting and in applying 
decided cases, and the ratio legis or so-called “ equity 
of the statute ” receives in the interpretation of the 
statute no weight at all where the words of the 
statute are clear, and is taken into consideration only 
where the words of the statute are not clear (c). 

It is a well-known fact that, during the Anglo- 
Saxon and early Norman periods of English history, 
the principles of the Roman civil law were familiar 
to the clergy; and the clergy, being also in those 
days the administrators of the law, imported into 
their decisions many of the principles, and much 
also of the practice, of the Roman civil law (d ); 
and early in the twelfth century, shortly after the 
discovery of the Pandects, schools for the study of 
the Roman civil law, and in particular the school of 
Irnerius at Oxford, were established in England ; but 
the study was never popular in England, and it 


(b) Bond, v. Hopkins, i Sch. <& Lef. 428, 429. 

(c) Hcydon's cast , 3 Rep. 7 ; Ex parte Griffith, in re Wilcoxon , 23 
Ch. Div. 69; Salmon v. Buncombe, 11 App. Ca. 627. 

(d) 1 Sp. 16. 
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received an early and effectual check. Nevertheless, 
the familiar study of that law would probably have 
gone far to obviate the necessity for any distinction 
between equity and law in England; for the Roman 
civil law itself had in the course of its history 
developed the like distinction, and had afterwards 
invented and effectively applied a method for abolish¬ 
ing, and had abolished, the distinction. The English 
law had therefore merely to receive instruction from 
the Roman civil law in order to forestall the growth 
of the distinction; but the English law chose to 
follow its own natural genius in the matter; and 
yet, although it proceeded independently of the 
Roman civil law, it pursued a course analogous to 
that law, first developing the distinction between 
law and equity, and eventually inventing and apply¬ 
ing a method for abolishing the distinction,—in the 
common fusion of the two hi one administrator . 


The principles of the common law being founded Reasons of 
in reason and equity, the common law, while in the the two 
course of its development, was capable of being systems,— 
extended to new cases, and of having the principles and equity, 
of equity applied to them wherever the circumstances 
of the case called for their application; but in the 
course of time, and apparently at a very early time, x . The com- 
the common law appears to have completed its 
development, becoming thereafter a jus strictum , or strictum 
system positive and inflexible, and which was un¬ 
able to accommodate itself to the exigencies of a 
larger world than the school in which it had been 
formed (e). 


rather early. 


The Roman civil law, it must also be remembered, 2 . The Roman 
was not capable of very easy or of very general p a r 7 v 7i R of de " 
adaptation; e.g. y the laws governing the tenure of ™e h couru in 


(«) i Sp. 321, 322. 
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3. The sys¬ 
tem of pro¬ 
cedure at 
common law 
was even more 
indexible than 
the principles 
themselves of 
the common 
law. 


land in England were founded on feudal principles, 
and involved distinctions, which, although not alto¬ 
gether alien to .the doctrines of the Homan civil 
law, were most inadequately expressed therein. 
Moreover, the Roman civil law was confessedly an 
alien law, and (in the popular imagination) was 
associated with the Court of Romo; and it appears, 
judging from the current histories, that in the reign 
of Edward III. the Court of Rome was become odious 
to the English king and people, and the Roman 
civil law was also become an object of aversion; 
and in the next following reign of Richard II., the 
barons protested that they never would suffer the 
kingdom to be governed by the Roman civil law, 
and the judges prohibited it from being any longer 
cited (at least as of authority) in the common law 
tribunals (/); consequently, the common law of Eng¬ 
land, ceasing to derive elasticity from the Roman 
civil law, grew more and more inflexible in its 
nature, adopting also a procedure which was cramping 
and inelastic; and to the adoption of that procedure 
may be proxiinately attributed, though concurrently 
with the other causes noticed above, the eventual 
rise and rapid progress of the Court of Chancery as 
a separate jurisdiction. 

For it must be known, that, according to the 
common law, every species of civil wrong was sup¬ 
posed to fall within some particular class, and for 
every such class of wrong an appropriate remedy 
existed, the remedy in question being the writ or 
breve ; and the writ or breve was the first step in 
every action. Thus if a man had suffered an injury, 
it was not competent for him to bring to the notice 
of the court the facts of his case in a simple and 
natural manner by merely stating them (as he would 


(/) 1 Sp. 346. 
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now do), and leaving the court to say whether upon 
the facts stated the case was one deserving of redress; 
but he had first to determine for himself within 
what class of wrong his case fell, and then he applied 
for the appropriate remedy or writ. It followed, 
therefore, that even in cases in which the facts were 
such as to bring the wrong within some one of the 
classes recognised at law, the suitor was exposed 
to the risk of selecting the improper writ, and 
merely on that account failing in his action; which 
technical stumbling in limine , although from time 
to time relieved by subsequent legislation, continued 
to be a fertile source of injustice until the Common 
Law Procedure Act ofi852(i5&i6 Yict. cap. 76, 
sec. 3) enacted that it should not be necessary for 
the plaintiff to mention any form of action in his 
writ of summons (y). 

There was also another (and perhaps more serious) 4 . “The sta- 
mischief attendant upon the ancient common law 
procedure; for if the alleged wrong did not fall —attempted a 
within any recognised class of writ, the plaintiff was fSed! 7 ’ but 
absolutely without any remedy at all; which latter 
mischief appears to have been very early felt; for 
in the 13 Edw. I. a remedy was attempted for it. 

It is' to be remembered, that at that time the writ 
for commencing actions was an original writ issuing 
out of the Chancery, and the drawing up of these 
original writs was a part of the business of the 
clerks in Chancery. Now the remedy that was 
attempted for the mischief was to give a larger dis¬ 
cretion to the clerks in the framing of these writs, 
it being enacted, by the statute “ In Consimili Casu ” 

(13 Edw. I. stat. 1, cap. 24), that “whensoever 
“from henceforth it shall fortune in the Chancery 
“ that in one case a writ is found, and in like case 


(g) Sharrod v. iV. W. M, Co., 4 Exch. Rep. 580. 



8 


THE JURISDICTION IN EQUITY. 


“falling under like law and requiring like remedy 
“none is found, the clerks of the Chancery shall 
“agree in making the writ,—or the plaintiff may 
“ adjourn it until the next Parliament; and the cases 
“ in which the clerks cannot agree are to be written 
“ and referred by them unto the next Parliament, 
“ and by agreement of men learned in the law a writ 
“ is to be made, lest it should happen that the court 
“ should long time fail to minister justice unto com- 
“ plainant.” The enactment in question proved, how¬ 
ever, wholly inadequate to remedy the mischief, and 
that chiefly for two reasons, namely: (i) The judges 
of the common law courts assumed, and very properly 
assumed, to decide on the validity of the wits as 
adapted by the clerks (h )—many of which adaptations 
were no doubt both clumsy and impractical, and so 
lengthy and verbose as to render the writ or breve a 
misnomer; and (2) The progress* of civilisation, by 
giving rise to novel and unusual circumstances, in¬ 
creased the difficulty which the clerks experienced in 
adapting new cases to old forms, besides that (in 
addition to new forms of action) new forms of defence 
also arose, for which no provision had been made (i), 
and which necessarily therefore could not be enter¬ 
tained by the courts of common law ( j ). 

5. The Lord 5. When the common law judges, therefore, either 
direction^ the cou ld not or would not grant relief, the only course 
sovereign and open to suitors was to petition the King in Parliament 

of Pdrii^niGnt ^ x o 

personally in-* (t.e., in his Council); and the sovereign thereupon 
length, 6 in at referred the matter to the “ keeper of his conscience,” 
22 Edw. ill. the Chancellor; and ultimately, in the reign of 
Edward III., the Chancellor came to be recognised 
as a permanent judge, and the Court of Chancery 
as a permanent jurisdiction, distinct from the judges 


(A) 1 Sp. 325. 

(t) Ibid. 

(/) See 17 & 18 Yict. c. 125, s. 83. 
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and from the courts of the common law, and em¬ 
powered to give relief in cases which required extra¬ 
ordinary relief. The last-mentioned King, by an 
ordinance in the twenty-second year of his reign, 
referred all such matters as were “ of grace ” to the 
Chancellor or Keeper of the Great Seal ( k ); and 
from that time, suits by petition or bill, without any 
preliminary writ , became the common course of pro¬ 
cedure before the Chancellor, i.e., in the Court of 
Chancery,—on which bill or petition being pre¬ 
sented, if the Chancellor, on looking into it, thought 
that the case called for extraordinary relief, a writ 
called a writ of subpoena was issued by command of 
the Chancellor, summoning the defendant to appear 
before the Chancery and to answer the complaint, and 
to abide by the order of the court. The personal exa¬ 
mination of the bill or petition by the Chancellor 
was afterwards dispensed with, the signature of 
counsel to the bill or petition coming latterly to be 
accepted as a guarantee that the case was a proper 
one, sufficient to authorise the immediate issue of 
the writ of subpoena (l ); and subsequently, by the 
Chancery Jurisdiction Act, 1852 (15 & 16 Yict. c. 
86), the writ of subpoena to appear and to answer 
the complaint was superseded altogether, being re¬ 
placed by a mere indorsement to the like effect on 
the copy of ,the bill which was served on the de¬ 
fendant. 

By and in consequence of the Judicature Acts, 
1 873-7S, and the rules and orders from time to time 
made thereunder, law and equity have in substance 
and effect been fused into one system, and a uniform 
system of procedure in the Chancery division and 
in the Queens Bench division has been introduced 


Ordinance of 
22 Edw. III. 
as to matters 
“of grace.” 


The modern 
fusion of law 
and equity. 


(h) 1 Sp. 337. 

(J) Langdell’s Summary of Equity Pleading. 
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and become established (m); and upon such new pro¬ 
cedure, it will be sufficient to mention here, in order 
to complete the historical outline of the origin and 
full development of the Jurisdiction in Equity given 
above, that an action (as it is now called) in the 
Chancery division of the High Court is now com¬ 
menced, as in the Queen’s Bench division, by issuing 
a writ,—which writ is, however, now of the most 
flexible character, and capable of expressing every 
form of possible claim; and then the writ may or 
may not be (but usually is) followed up by a state¬ 
ment of claim on the part of the plaintiff, such 
statement of claim corresponding (excepting in, for 
the present, immaterial respects) with the old bill or 
petition to the Lord Chancellor, and being, as here¬ 
tofore, the first pleading properly so called on the 
part of the plaintiff' in an action, and being also of 
an even more elastic character than the writ. 


Classification 
of equity 
jurisdiction,— 
prior to, and 
so far also as 
affected by, 
the Supreme 
Court of Judi¬ 
cature Act, 
^ 873 - 


Prior to the Judicature Acts, 1873-75, ^ was 
usual, in treatises on equity, to classify the various 
subject - matters falling within the jurisdiction of 
equity by relation to the common law , and accordingly 
to subdivide the jurisdiction by arranging these various 
subject-matters under three heads, viz., the exclusive , 
the concurrent , and the auxiliary jurisdictions in equity. 
However, now, by the Supreme Court of Judicature 
Act, 1873, it is enacted, that in every civil cause 
or matter, law and equity shall be administered con¬ 
currently ; that each division of the High Court and 
the judges thereof shall have, and shall exercise, all 
the jurisdiction of the other divisions or of the judges 
thereof, in addition to their own original or proper 
jurisdiction; and that where there is any conflict or 
variance between the rules of equity and the rules of 


(m) See (on this Procedure) Snow , Indtrmaur , Gibson , d:c. 
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the common law, the rules of equity shall prevail (n). 
But by the 34th section of the Judicature Act, 1873/ 
it is expressly enacted, that there shall be assigned 
(subject to the general provisions of the Act) to 
the Chancery division (besides other matters not 
material to specify) all causes and matters for any 
of the purposes specified in the now stating section, 
and being the following various matters, that is to 
say,— 


1. The administration of the estates of deceased 

persons; 

2. The dissolution of partnerships, and the taking 

of partnership and other accounts; 

3. The redemption and foreclosure of mortgages; 

4. The raising of portions and other charges on 

land; 

5. The sale and distribution of the proceeds of 

property subject to any lien or charge; 

6. The execution of trusts, charitable and private; 

7. The rectification, the setting aside, and the can¬ 

cellation of deeds and other written instru¬ 
ments ; 

8. The specific performance of contracts between 

vendors and purchasers of real estate, includ¬ 
ing contracts for leases; 

9. The partition or sale of real estates; and 

1 o. The wardship of infants, and the care of infants’ 
estates. 


The effect, therefore, of the Judicature Acts is, 
nominally, to put an end to the exclusive jurisdiction, 
as such, of the Court of Chancery, and to render that 
jurisdiction concurrent in all cases; but the effect of 


(n) 36 & 37 Yict. c. 66, ss. 24, 25 ; and see Newbigging Co . v. Arm- 
strong, 13 Ch. Div. 310; Lc Grange v. M* Andrew, 4 Q. B. D. 211. 
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it, practically, is to retain as exclusive all that part 
of the jurisdiction which was originally exclusive; 
while as regards the auxiliary jurisdiction of 
Chancery, the effect of these Acts is to abolish that 
jurisdiction altogether, both nominally and practi¬ 
cally,— scil. because the suitor in the Queen’s Bench 
division now no longer needs the aid (auxilium) 
of the Chancery division for the proper and effec¬ 
tive conduct of his action in the Queen’s Bench 
division. 

i The origin- Prior to the abolition of the threefold distinction 
junsdktion Ve frforesaici, the exclusive jurisdiction of equity (and 
which must now be distinguished as the oHginally 
exclusive jurisdiction of equity) extended to and em¬ 
braced all those matters above specified which the 
Judicature Acts have assigned exclusively to the 
Chancery division, being generally all matters capable 
of being judicially enforced, but for which no forms 
ii. The origin- of action were originally available at law. Furtlier- 
^unsdict icm. en ^ m °re, equity always had, even before the Judicature 
Acts, and of course still has, a concurrent jurisdiction 
with the courts of common law in every legal matter 
where no complete relief could or can be obtained at 
law except by circuity of action or by multiplicity 
of suits, and complete relief could and can be given 
in equity in one and the same action. And notwith- 
The old dis- standing the fusion of law and equity, the distinction 
tweeu°the e * between matters which were and are respectively 
exclusive and within the originally exclusive jurisdiction and the 
rent jurisdic- originally concurrent jurisdiction of equity is still one 
importance of °f vital importance,—it being equitable rights and 
maintaining, remedies properly so called that are enforced and 
applied in the originally exclusive jurisdiction, while 
it is legal rights and remedies that arc enforced and 
applied in the originally concurrent jurisdiction ; and 
the principles of equity differ very materially (as will 
presently be seen), according as it is sought to apply 
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them to the ono or to the other of these two groups 
of rights and remedies ( o ). 

The now obsolete auxiliary jurisdiction of equity 
was a jurisdiction which equity assumed to exercise 
in favour of litigants in the courts of common law, 
in aid of the assertion of their legal rights in such 
courts, where they had an equitable title to such aid, 
and the courts of law did not themselves recognise 
such equitable title, or could not, or would not, afford 
such aid; and the kind of aid which equity afforded 
in such cases was principally in the matter of the 
discovery of title-deeds and other evidences of the 
alleged rights of the litigants,—a species of aid 
which the litigants (first becoming actual litigants) 
may now obtain from the Queens Bench division 
itself,—provided always they might formerly have 
obtained it in equity, but not otherwise. 

It will be convenient to retain in these “Principles” 
the ancient threefold distinction of equity into the 
exclusive, the concurrent, and the auxiliary jurisdic¬ 
tions ; for that distinction is still attended with too 
many consequences to be lightly thrown aside; and 
its retention cannot mislead the student who peruses 
this Introductory Chapter. 


(o) Blake v. Gale , 31 Ch. Div. 196; Andrews v. Barnes, 39 Ch. Div. 
133 ; Rochefoucauld v. Boustead , 1897, I Ch. 196. 


III. The no\r 
obsolete auxi¬ 
liary jurisdic¬ 
tion. 
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Maxims of 
Equity. 


CHAPTER II. 

THE MAXIMS OF EQUITY. 

Equity is pre-eminently a science; and, like geometry 
or any other science, it starts with and assumes 
certain maxims, which are supposed to embody and 
to express the fundamental notions, or the postulates, 
of the science. A common element of equity per¬ 
vades each of the maxims, which sometimes gives 
them the appearance of running into each other; 
but with a little practice they arc readily distinguish¬ 
able ; and it is highly necessary to keep the distinc¬ 
tions between them clear. The maxims peculiar to 
equity are the eleven following:— 

1. Equity will not, by reason of a merely technical 

defect, suffer a wrong to be without a remed}'. 

2. Equity follows the law,— JEquitas sequitur 

legem. 

3. Where there are equal equities, the first in 

time shall prevail. 

4. Where there is equal equity, the law must 

prevail. 

5. He who seeks equity must do equity. 

6. Ho who comes into equity must come with 

clean hands. 

7. Delay defeats equities,— Vigilantibus non dor - 

mientibus, ccquitas subvenit. 

8. Equality is equity. 

9. Equity looks to the intent rather than to the 

form. 

I o. Equity looks on that as done which ought to * 
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have been done, or whicli has been agreed or 
directed to be done; and 

11." Equity imputes an intention to fulfil an obli¬ 
gation. 

And to these eleven maxims may be added a 
further or twelfth maxim, relating, however, to the 
procedure in a court of equity, and not to the prin¬ 
ciples themselves of equity, viz.,— 

12. Equity acts in personam. 

I. Equity will not , by reason of a merely technical i. Equity will 
defect y suffer a wrong to be without a remedy. — It will of a merely 8 >n 
be evident that this maxim is at the foundation of a f^t "suffer^ 
large proportion of equity jurisprudence, so far as that wrong to be 
jurisprudence aims at supplying the defects which at remedy, 
one time existed in the common law. For example, an 
outstanding dry legal term prior in date to the plain¬ 
tiff’s title to an estate, although it was a merely 
technical objection, yet it would at law prior to the 
Satisfied Terms Act, 1845, ^ ave prevented the plain¬ 
tiff from recovering in ejectment; but in such a case, 
the courts of equity interposed and put the term out of 
the plaintiff’s way, and even permitted him, by means 
of an“ ejectment-bill,” to recover the very possession of 
the land itself without regard to the term. Similarly, 
in the case of a mortgagor seeking to recover an estate 
or rent, the fact of the legal estate being in the. mort¬ 
gagee, which was a fatal defect at law, was no impedi¬ 
ment in equity; and under the Judicature Act, 1873, 
sect. 25, sub-sect. 5, the rule of equity in this respect 
is now made the rule at law also. So also, where 
a successful plaintiff could not have legal execu¬ 
tion, because of, e.g ., a prior legal mortgage, equity 
interposed and gave him equitable execution, or (to 
speak more properly) “ equitable relief in the nature 
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of execution ” (a), —as, e.g. y by tho appointment of a 
receiver; and imdor the Judicature Act, 1873, tho 
common law also will now in a proper case issue tho 
like execution, and is in tho constant habit of doing 
so, in order to enforce, e.g. y tho recovery of judgment 
debts. This first maxim must, however, be under¬ 
stood as referring to rights which are capable of being 
judicially enforced; for many real wrongs are still not 
remediable at all, either at law or in equity, as being, 
e.g. y damnum sine injurid (6); also, apparent wrongs 
which are not wrongs at all, save in the imagination 
of the suitor, are, of course, not within the maxim. 

2. Equity fol- 2. Equity follows the law .—This maxim has two 
lows the law. applications, according as it is attempted to 

apply it in the originally concurrent jurisdiction, or 
in the originally exclusive jurisdiction of equity; for, 
firstly, in the originally concurrent jurisdiction, that is 
to say, as regards legal estates, rights, and interests, 
equity was and is strictly bound by the rules of law, 
and had and has no discretion to deviate from them; 
but, secondly, in the originally exclusive jurisdiction, 
including for this purpose the now obsolete auxiliary 
jurisdiction also, that is to say, as regards equitable 
estates, rights, and interests, equity, although not 
strictly speaking hound by the rules of law, yet acted 
and acts in analogy to these rules, wherever an 
analogy exists; and we will illustrate these diverse 
applications of the maxim. 

(a.) originally (a.) As regards legal estates, it is well settled that 
jurisdiction: equity follows the law in applying, e.g., all the canons 
primogeni- 0 f descent, and in particular the rule of primo- 

ture, and rules . , , , , , . | 

of descent gemture, although that rule may m particular m- 
genendiy. stances be productive of the greatest hardship towards 


(а) Harris v. Beauchamp Brothers, 1894, 1 Q. B. 801, citing In re 
Shephard, Atkins v. Shephard , 43 Ch. D. 131. 

(б) Day v. Brovmriyg, 10 Ch. Div. 294, per James, L.J., at p. 305. 
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the younger members of the family, by leaving 
them, for example, without any sort of provision, 
while the eldest son may be in affluence,—which 
latter accidental circumstances create in themselves 
no equitable right or equity in favour of the youngest 
son as against the eldest, and demand no interposi¬ 
tion of the court of equity. And even where the 
circumstances of the case are such as to be sufficient 
to create an equity, then even there a court of 
equity never does break through a rule of law, or 
refuse to recognise it, because it has no 'power and no 
discretion in the matter; but while recognising the 
rule of law, and even founding upon it and main¬ 
taining it, a court of equity will in a proper case get 
round about, avoid, or obviate it. For example, if 
an eldest son should prevent his father from execut¬ 
ing a proposed will devising an estate to his younger 
brother, by promising to convey that estate to the 
younger brother, and the estate accordingly descends 
at law to the eldest , son as a consequence flowing from 
the promise , a court of equity would, in such a case, 
interpose and say,—“True it is, you (the eldest 
“ son) have the estate at law, in other words the legal 
“ estate; that we don’t deny or interfere with: but 
“precisely because you have it, you will make a con- 
“ venient trustee of it for your younger brother, who 
“ (in our opinion) is equitably entitled to it,— scil. bc- 
“ cause, but for your promise , he would have had it.” 
Accordingly, in Loffus v. Maw (c), where a testator in 
advanced years and in ill-health induced the plaintiff, 
his niece, to reside with him as his housekeeper, on 
the verbal representation that he had left her certain 
property by his will, which in fact he had prepared and 
executed, but subsequently by a codicil revoked,—the 
court directed that the trusts of the will in favour of 
the niece should be performed ; and held, that in cases 


(c) 3 Giff. 592. 


B 


Following the 
law, equity 
may at the 
same time 
avoid it in 
effect. 


Loffus v. Maw, 
—instance of 
equiiy avoid¬ 
ing the law. 



18 


THE MAXIMS OF EQUITY. 


(6.) Originally 
exclusive juris¬ 
diction: Words 
of limitation 
in deeds and 
wills,—trusts 
executed, and 
trusts execu¬ 
tory. 


of this kind, a representation that property is given, 
even though by a revocable instrument, is binding, 
where the person to whom the representation is made 
has acted upon the faith of it to his or her detriment; 
and that it is the law of the court, grounded on such 
detriment , that makes it binding; and that it does 
not matter that the represented mode of gift is of 
an essentially revocable character. And it will be 
observed, that there is here no setting aside of law, 
but merely a getting round or avoiding of the law,— 
the complete legal conveyance, effected by the opera¬ 
tive testamentary document, being left to subsist un¬ 
affected, but to subsist subject to the contract in favour 
of the niece, upon the ground that the testator had 
already during his lifetime, and to the extent of that 
contract , fettered his own otherwise free power of 
devise (d). It is to be noted, however, as regards all 
these cases, that the representation, in order to be 
binding, must amount to a contract, that is to say, 
to the representation of an existing fact with an im¬ 
plied promise that the fact shall continue (e ); and 
where it does not amount to that, but is merely a 
representation of an intention , it is not binding, and 
will not be any ground for avoiding the legal effect 
of the document (/). 

(b.) As regards equitable estates, it may be men¬ 
tioned (but only briefly in this place, as the matter 
will be fully considered in the next following chapter), 
that in construing the words of limitation of trust 
estates in deeds and wills, at least where the trust 
estate is executed, and in some cases even where it is 
executory, a court of equity follows the rule of law 


(d) Cover dale v. Eastwood , L. R. 15 Eq. 121 ; Coles v. PUkington, 
L. R. 19 Eq. 174 ; In re Applebee, Leveson v. Beales , 1891, 3 Ch. 422. 

[e) Synge v. Synge , 1894, 1 Q. B. 466. 

(/) llammersley v. De Biel , 12 Cl. k Fin. 45 ; Jorden v. Money, 
5 Ho. Lo. Ca. 185 ; Alderson v. Maddison , 8 App. Ca. 497. 
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called the rule in Shelley’s case, and also observes all 
the other rules of law for the construction of the words 
of limitation of legal estates (g). But where the trust 
estate is executory only, and the court sees an inten¬ 
tion to exclude the rules of law in the construction 
of the words of limitation, then, and in that case, 
the court carries out the intention in analogy to the 
rules of law, but not in servile obedience to them, 
where such obedience would defeat the execution of 
the intention. 

(a. and &.) And as regards both legal and equit¬ 
able estates, it is instructive to observe the manner in 
which equity dealt with, and also still deals with, the 
statutes of limitation for actions and suits. Thus, 
while the old statutes of limitation were in their terms 
applicable to courts of law only, nevertheless equity 
acted upon them by analogy, and in general refused 
relief where the statutes would have been a bar; and 
now the modern statutes of limitation (3 & 4 Will. IV. 
c. 27, and 37 & 38 Viet. c. 57) are in their very terms 
applicable to courts of law and of equity indifferently. 
Apart, however, from any such statutes, and for 
reasons of its own, equity always discountenanced 
laches, and held that laches (where it existed) was as 
valid a defence as the positive bar of time at law; 
wherefore, in cases of equitable title to land, equity 
required, and still requires, relief to be sought within 
the same period in which an ejectment would lie at law 
(Ji ); and in cases of personal claims, it also required, 
and still requires, relief to be sought within the period 
prescribed for personal suits of a like nature ( i ); but 
equity goes even farther than law in this respect, and 
upon the ground of laches applies an even stricter 
rule; for while there are no cases in which equity 


[g) In re Whiston, Lovatt v. Williamson, 1894, I Ch. 661. 
(A) Beckford v. Wade, Ves. 99. 

(t) Knox v. Gye f L. R. 5 H. L. 656 


(«. and 6.) Ori¬ 
ginally concur¬ 
rent and origin¬ 
ally exclusive 
jurisdictions: 
The Statutes 
of Limitation. 
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3. Qui prior est 
tempore, potior 
at jure. 


gives relief where the statutes would be a bar at law, 
yet there are many cases (scil. within the originally 
inclusive jurisdiction of equity) where the statutes 
would not be a bar at law, in which equity will not¬ 
withstanding refuse relief (k). In other words, the 
rule of equity regarding the statutes of limitation 
may be stated thus,—that in its originally exclusive 
jurisdiction equity never exeeeds, although for reasons 
of its own (such as laches, &c.) it often stops a long 
way short of, or within, the limit of time prescribed at 
law; and that in its originally concurrent jurisdiction 
equity never either exceeds or abridges tho limit of 
time prescribed at law (/),—equity in its originally 
concurrent jurisdiction being a slave to law, and in 
its originally exclusive jurisdiction being free (within 
the limits of law) to give weight to considerations of 
its own. But the statutes of limitation run, in the 
general case, both at law and in equity, from the 
time of the discovery (aetual or constructive) of the 
fraud (where the action is grounded on fraud), and 
not from the time of the perpetration of the fraud 
(m), —although, in actions for negligence and the like, 
it may be otherwise ; but mere ignoranee of any one's 
right of aetion does not, either at law or in equity, 
prevent the statutes from running (n). 

3. Qui 'prior est tempore , potior est jure .—Where 
the equities are equal, the first in time shall prevail. 
This maxim has been sometimes understood as mean¬ 
ing, that as between persons having only equitable 
interests, Qui prior est tempore , potior est jure ,—a 


(k) De Bussche v. Alt, 8 Ch. Div. 286; Blake v. Gale, 31 Ch. Div. 
196 ; Andrews v. Barnes, 39 Ch. Div. 133. 

{ 1 ) Fullwood v. Fullwood , 9 Ch. Div. 176; In re Madd ever, Three 
Towns v. Maddever , 27 Ch. Div. 523 ; Rochefoucauld v. Boustead , 1897, 
1 Ch. 196. 

(m) Gibbs v. Guild, 9 Q. B. D. 59 ; In re Crossley , Munns v. Burn, 
35 Ch. Div. 266; Moore v. Knight, 1891, I Ch. 547; Bctjcmann v. 
Bctjemann , 1895, 2 Ch. 474. 

(») Rains v. Buxton, 14 Ch. D. 537. 
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proposition far from being true (0); for the true True statement 
meaning of the maxim is, that, as between persons of rule * 
having only equitable interests, if such equities are in 
all other respects equal, then Qui prior est tempore , 
potior est jure . In other words, in a contest between 
persons having only equitable interests, priority of 
time is the ground of preference last resorted to; i.e ., 
a court of equity will not prefer one to the other on 
the mere ground of priority of time, until it finds, on 
an examination of their relative merits, that there is 
no other sufficient ground of preference between them 
(p). Thus where A., B., C., three vendors entitled in 
common to a piece of land, sold the land to D., and 
on the day for completion of the purchase executed 
the deed of conveyance to D., in the body of which 
the payment of the entire purchase-money was ac¬ 
knowledged by A. and B., and also by C.; and A. 
and B., and also C., severally also signed receipts en¬ 
dorsed on the deed of conveyance for their respective 
purchase-moneys; and thereupon C. (although in fact 
he had not been paid his proportion of the purchase- 
money) negligently let D. take away the deed of con¬ 
veyance (together with the other deeds) in his bag, 
and D. the same afternoon deposited the deeds with 
his bankers,—the court held that, as between the 
bankers (equitable mortgagees by deposit) and C. 

(unpaid vendor having equitable lien), the bankers, 
although second in date, were first in right, because 
of C/s negligence,—which negligence, it is to be ob¬ 
served, consisted in a positive act of imprudence on 
C/s part, and that imprudence led directly to the 
bankers accepting the proffered security of the title- 
deeds (?); and but for such positive act, C. would 


(o) Loveridge v. Cooper, 3 Russ. 30. 

(p) Rice v. Rice, 2 Drew. 73; Cordon v. James, 30 Ch. Div. 249 ; 
National Provincial Bank v. Jackson , 33 Ch. Div. 1. 

(q) Farrand v. Yorkshire Bank , 40 Ch. Div. 182 ; National Provin¬ 
cial Bank v. Jackson, 33 Ch. Div. 1. 
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4. Where there 
is equal equity, 
the law must 
prevail. 


have retained his priority (?•). And here it is proper 
to observe, that by the Conveyancing Act, 1 881, s. 56 
(s), either the acknowledgment of the receipt con¬ 
tained in the body of the deed, or the endorsement of 
such receipt duly signed on the back of the deed, will 
now sufficiently protect even at law the subsequent 
purchaser or mortgagee as against the lien of any 
unpaid vendor who has executed the deed or signed 
the endorsed receipt,— scil. where such subsequent 
purchaser or mortgagee has no actual notice that 
the purchase-money is in fact unpaid. 

4. Where there is equal equity , the law must •pre¬ 
vail ,—If, for example, the defendant has a claim to 
the passive protection of the court, and his claim is 
equal to the claim which the plaintiff has to call for 
the active aid of the court, in such a case the court 
will do simply nothing, and accordingly the defendant 
who has the legal estate will prevail. Thus, in the 
case of Thorndike v. Hunt (t), where the trustee of a 
sum of stock for T., in pursuance of an order of the 
court made in a suit instituted by his cestui que trust y 
T., transferred what purported to be T.’s trust funds 
into court, and the funds were thereafter treated as 
belonging to T.’s estate, and the legal estate, there¬ 
fore, vested in the Accountant-General (now Pay¬ 
master-General) for the purposes of T.’s trust; and 
it afterwards appeared, that the trustee had provided 
himself with the means of paying T.’s fund into court 
by fraudulently misappropriating funds which he held 
in trust for another cestui que trust, B.,—upon the 
question whether B. had a right to follow the money 
into court as against T.’s estate, the court held that 


(r) Shropshire Union Railway v. The Queen, L. R. 7 Ho. Lo. 496. 

(a) 44 & 45 Viet. c. 41. 

(t) 3 De G. & Jo. 563 ; and see Neicman v. Newman, 28 Ch. Div. 674 ; 
Taylor v. Blakclock, 32 Ch. Div. 560 ; and London and County Bank v. 
Goddard, 1897, I Ch. 642. 
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B. had no such right ; for that B.’s right or equity 
to follow the money was no greater than T.s right 
to retain it, and the circumstance of the legal title 
being held for T. was sufficient to create a preference 
in favour of T. as against B. But nota bent, the 
legal title, in order to confer protection in such a 
case, must be an absolutely complete (and not a 
merely inchoate) legal title (u). 

The third and fourth maxims, which we have Defence of 
thus briefly illustrated, find (or used to find) their vaiuabfe 6 con- 
principal application in cases where the defendant ^hout 0 " 
in an action sets up the defence that he has pur- notice, 
chased for valuable consideration without notice 
of the plaintiff*s adverse title; and it is proposed 
now to deal with the various cases in which that 
defence may or may not be made available ; and this 
will be most conveniently effected by means of the 
following scries of rules; that is to say :— 

Rule 1. Where the defendant who sets up the (a.) Plaintiff 
defence has the legal estate, a court of equity will ubbestaS" 
grant no relief against him. For nothing can be °^ t y j e g£i end ~ 
clearer than the general rule, that a purchaser for estate and 
valuable consideration, without notice of a prior estate both, 
equitable right, who obtains the legal estate at the 1. where pur- 
time of his purchase , is entitled to priority in equity thekgaUstnte 
as well as at law, according to the fourth maxim, the fci , mc of 

0 . Ins purchase. 

Where the equities are equal, the law must prevail. 

Thus if A., the owner of an estate, contracts with B. 
to sell it to him, and B. pays a part of the purchase- 
money, but. the conveyance to him is not actually 
executed; and then A., after this contract of sale 
with B., makes an absolute sale and conveyance of 
the legal estate to C., who purchases it for valuable 


(u) Roots v. Williamson , 38 Ch. Div. 485 ; Powell v. London and Pro - 
vincial Bank, 1893, 2 Ch. 555. 
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consideration without notice of B.’s claim; here, 
as C. has the legal estate in him, and has besides 
purchased bond fuie for value without notice, and 
his equity to retain the estate is equal to B. s right 
to enforce his equitable claim to it, therefore the 
court of equity refuses to give B. any relief as 
2. where pur- against C. And again, a purchaser for valuable con- 
the legjfustate sideration without notice, although he should not 
subsequently. Q^^ain the legal estate at the time of his purchase, 
may protect himself by subsequently getting in the 
outstanding legal estate, so long as he does not by that 
act become a party to any breach of trust (v); for 
the equities of both parties being equal, there is no 
reason why such a purchaser should be deprived 
of the advantage which he subsequently obtains 
3 h Wh h re r ‘ at ^ aw ky superior diligence (x). And not only 
best right to e where such a purchaser has actually obtained , but 
legal estate. a ^ s0 w h cre he has the best right to call for , the legal 
estate, will he be entitled to the protection of 
what consti- equity (y). For example, a purchaser for value, or 

^11^ An ^ V* V\An^ ^ 9 

mortgagee, who has obtained possession of all the 
title-deeds, has the best right to call for the legal 
estate as against any other merely equitable pur¬ 
chaser or mortgagee who has neglected to obtain 
such possession (2); but where no negligence of 
this sort is imputable to the other party, neither 
would in such a case have any better right as 
against the other; and nothing but the complete 
legal estate itself would, in such latter case, confer 
priority (a). 

Rule 2. Where an application was made to the now 
obsolete auxiliary jurisdiction of the court, as contra- 


right to call 
for the legal 
estate. 


(6.) Plaintiff 
having legal 
estate, ami 


(t») Saunders v. Dehew, 2 Vern. 271 ; Carter v. Carter , 3 K. k J. 
617 ; Taylor v. Russell, 1891, 1 Ch. 8 ; 1892, A. C. 244. 

\x) Pilcher v. Rawlins, 7 L. R. Ch. 259. 

(y) Wilmot v. Pike, 5 Hare, 14. 

(z) Buckie v. Mitchell, 18 Ves. 100. 

(a) Moore v. North- Western Bank, 1891, 2 Ch. 599. 
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distinguished from its originally concurrent jurisdiction, defendant 
by the possessor of a legal title, and the defendant estate ? ltable 
pleaded he was in possession as a bond, fide purchaser f^soiet^auxiT 
for value without notice, the defence used to be good, H^ry j«ri»<iic- 
and the court gave no aid to the legal title; but 
whether the High Court would now give aid by way 
of discovery in such a case, is a question which has 
been much debated, but which appears now to be 
settled by the case of Ind v. Emmerson (b). In order 
duly to understand the rule, we will refer to the 
case of Basset v. Noswortliy ( c ), where to a bill filed Basset v. Nos - 
by an heir-at-law, claiming, under an alleged legal ^overy’simply, 
title, against a person claiming as purchaser from 
the devisee under the will of his ancestor, but which 
will the plaintiff alleged had been revoked, the 
prayer of the bill being for discovery of the re¬ 
vocation of the will,—the defendant pleaded that 
he was a bond fide purchaser for value without notice 
of any revocation; and this defence was allowed. 

So again, in Wallwyn v. Lee (d) } where to a bill filed Waiiwyn v. 
by a tenant in tail, in possession under a marriage covery and 
settlement, claiming delivery up of certain title- dehvery u p- 
deeds, which he alleged were the title-deeds of 
portion of the settled estate,—the defendant pleaded 
that the plaintiffs father, alleging himself to be 
seised'in fee, and being in actual possession as ap¬ 
parent fee-simple owner, and being also in possession 
of the title-deeds as apparent fee-simple owner, exe¬ 
cuted the several mortgages under which the de¬ 
fendant claimed, and the defendant averred that he 
had no notice of the alleged fact (if fact it was) that 
the plaintiff s % father was only tenant for life; and 
Lord Eldon held that the defence was good, and 
dismissed the bill. But apparently, if the plaintiff 
had in such a case shown by his own evidence, 

(6) 33 Ch. Div. 323 ; 12 App. Ca. 300. 

(c) 2 L. C. 1. 

(rf) 9 Ves. 24 ; Joyce v. l)c Moleyns , 2 J. & L. 374. 
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The principle, 
—how far 
modified by 
the fusion of 
law and equity. 


(bb.) Originally 

concurrent 

jurisdiction. 


without diseovery to aid him, or if the defendant 
should unguardedly have admitted that the title- 
deeds in question were the title-deeds of the estate, 
the plaintiff would, even under the old law, have 
had judgment for their delivery up, according to 
his legal right (e ); and now, by and in consequenee 
of the Judicature Aets, the distinctions between 
eourts of common law on the one hand and courts 
of equity on the other hand having been abolished, 
and complete relief being given in either class of 
court without any need of resorting to the other 
class of court,—so that relief as well as diseovery 
may now in all cases be claimed in one and the 
same action, and not discovery merely in aid of the 
relief claimed in another action elsewhere, — the 
House of Lords, affirming the decision of the court 
of appeal, have decided in the case of Incl v. Emmer- 
son (/), that the principle of the decision in Basset v. 
Noswortliy , and the other old cases eited above, is no 
longer applicable, but is obsolete and exploded; in 
other words, that the plea of purchase for value 
without notiee is no longer any defence (in an action 
claiming relief) to making discovery of the defend¬ 
ant's title-deeds, for such discovery (it is said) is 
ancillary to the relief (y). It is to be noted also, that 
the maxim never had any application to cases where 
the Court of Chancery, concurrently with the eourts 
of common law, afforded legal relief, or even when 
it was asked for substantive equitable relief; and 
in Williams v. Lambe ( h ), where to a bill filed by a 
widow against a purchaser from her husband, claim¬ 
ing her dower, the defendant pleaded that he was a 
purchaser of the estate for value without notice of 


{e) In re Cooper , Cooper v. Vcsey , 20 Ch. L>iv. 611 ; Manners v. Mew, 
29 Ch. Div. 725. 

(/) 33 Ch. Div. 323 ; 12 App. Ca. 300. 

(g) Lycll v. Kennedy , 8 App. Ca. 217 ; Kennedy v. Lycll , 9 App. Ca. 
81 ; and see Danford v. M l A nutty, 8 App. Ca. 456. 

(k) 3 Bro. C. C. 264. 
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the vendor being married,—Lord Tliurlow overruled 
the plea; and the like decision was also given in a 
suit for tithes ( i ). 

Ride 3. Where neither the plaintiff nor the defend¬ 
ant has the legal estate or the best right to call for 
it, but each has an equitable estate only, the court 
neither gave nor gives any aid or preference to either, 
but determines their rights by reference to their 
respective dates; and this rule is well expressed by 
Lord Westbury in 'Phillips v. Phillips (J ): “ I take 
“ it to be clear, that every conveyance of an equitable 
“ interest is an innocent conveyance; that is to say, 
“ the grant of a person entitled in equity passes only 
“ that which he is justly entitled to, and no more. If, 
“ therefore, a person possessed of an equitable estate, 
“ the legal estate being outstanding , makes an assurance 
“by way of mortgage, and afterwards conveys the 
“ estate to a purchaser, he can only grant to the pur- 
“ chaser that which he has, namely, the estate subject 
“ to the mortgage, and no more; the subsequent 
“ grantee takes only that which is left in the grantor. 
“ Hence grantees and encumbrancers claiming only in 
“ equity take and are ranked {soil, in the absence of 
“ exceptional circumstances) according to the dates 
“ of their securities, and the maxim applies, Qui prior 
“ est tempore , potior est jure. The first grantee is 
“potior , that is potentior. He has a better and a 
“ superior, because a prior, equity.” And here it is 
convenient to observe, that, in cases falling within 
this third rule] the subsequent encumbrancer or sub¬ 
sequent purchaser will not acquire priority over the 
anterior encumbrancer, although he should have had 


(i) Collins v. Archer , 1 Russ. & Ny. 284; Finch v. Shaw , 19 Beav. 
500. 

(j) 8 Jur. N. S. 145; 10 W. R. 237 *,31 L. J. Ch. 321 ; 5 L. T. 
N. S. 655; llarpham v. Shaddock , 19 Ch. Div. 207 ; In re Richards } 
Humber v. Richards , 45 Ch. Div. 589. 


(c.) Plaintiff 
having equi¬ 
table estate 
only, defend¬ 
ant also 
having equi¬ 
table estate 
only. 


Notice of first 
encumbrance 
immaterial. 
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{( 1 .) Plaintiff 
having an 
equity merely 
and not an 
equitable 
estate, defend 
ant having 
both legal and 
equitable 
estate. 


no notice of such anterior encumbrancer, assuming 
always that the anterior encumbrancer has not, by 
any positive act of negligence on his part, conduced 
to mislead the other. For example, in Ford v. White 
(&), where property in Middlesex was mortgaged to 
A., and afterwards to B., and subsequently (with 
notice of B/s encumbrance) to C., and C. registered 
his mortgage before B., and afterwards assigned it 
to D., who had no notice of B/s mortgage,—it was 
held that as C/s interest was equitable, he could 
not, by assigning it to D. without notice, put D. in a 
better situation than himself; and consequently that 
D. was not entitled to priority over B., the prior 
registration by C. notwithstanding. But in such a 
case, if the property were in Yorkshire, the priorities 
between B. and C. would now (in the absence of 
actual fraud) be determined exclusively by the dates 
of the registration of their respective securities (/). 

Eule 4. Where there are circumstances that give 
rise to an “ equity,” as distinguished from an “ equi¬ 
table estate,”—for example, an equity to set aside a 
- deed for fraud, or to correct it for mistake or accident, 
—and the purchaser under the instrument puts for¬ 
ward the plea of purchase for valuable consideration 
without notice of the mistake or fraud, and proves 
such plea, the court will not interfere. Thus in Starge 
v. Starr (m), where a man, already married, performed 
the ceremony of marriage with a woman, and then 
he and she assigned her life-interest in a trust fund 
to a purchaser, it was held that, though she might 
not have executed such an instrument had she been 
aware of the fraud practised upon her, yet that that 
fraud could not affect the rights of the defendant, 
who was a bond fide purchaser. This female had, 

{k) 16 Beav. 120; Taylor v. Russell , 1891, I Ch. 8. 

( l ) 47 & 48 Viet. c. 54, 14, 15, stated infra , p. 30. 

(m) 2 My. Sc K. 195 ; Harpham v. Shacklock, 19 Ch. Div. 207. 
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doubtless, the strongest equity possible; but that 
equity, however strong in sc, was no equity as against 
the purchaser, who was innocent of the fraud. 

In order to complete our understanding of the The doctrine 
third and fourth maxims, it remains to consider the of 110tlce * 
doctrine of Notice, and its effect in equity as between 
successive purchasers or mortgagees. Now no equi¬ 
table doctrine is better established than this, that the 
person who purchases an estate, although for valuable 
consideration, after notice of a prior equitable estate 
or right, makes himself a maid fide purchaser, and will 
not be enabled, by means of the legal estate or other¬ 
wise, to defeat such prior equitable interest. Thus, Purchaser 
in Potter v. Saunders (n), it was held that if a vendor prior claim,° a f 
should contract with two different persons successively trustee tp the 

» extent of such 

tor the sale to each ot them ot the same estate, and it claim, 
the party with whom the second contract was made 
had notice of the first contract, and notwithstanding 
completed his contract by taking a conveyance of the 
legal estate in pursuance of his second contract, the 
court would in a suit for specific performance by the 
first purchaser against the vendor and the second 
purchaser, decree the latter to convey the estate to 
the plaintiff; and similarly in In re A. D. Holmes ( 0 ), 
where a second encumbrancer on a fund in court had 
notice of the first encumbrance thereon at the time 
of taking his security, and afterwards obtained a stop- 
order on the fund before the first encumbrancer had 
done so, the court held that the second encumbrancer 
did not thereby obtain priority. 

And to such an extent has the effect of notice been 
allowed to prevail in equity, that the policy of the old 
Registration Acts was even infringed upon by the 


(n) 6 Hare, i; and see Trinidad Asphaltc Co. v. Coryat , 1896, A. C. 587. 

(o) 29 Ch. Div. 786; Ez parte Whitehoute , 32 Ch. Div. 512. 
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Lands in Mid¬ 
dlesex,— effect 
of notice of 
unregistered 
deed. 


Lands in York¬ 
shire,—effect 
of notice of 
unregistered 
deed. 


courts; for example, in Lc Neve v. Le Neve (p), where 
lands in a register county, i.e., in Middlesex, settled 
on a first marriage by a deed which was not regis¬ 
tered, were settled upon a second marriage, with 
notice of the former settlement, by a deed which 
was registered, it was held that the former settle¬ 
ment should be preferred in equity to the latter 
settlement. Still it always required, and (in Middle¬ 
sex) it requires, a very strong case to get over the 
effeet of the Registry Acts, express notice amounting 
to fraud being required, and merely constructive 
notice not being sufficient ( q );. and as regards lands 
in Yorkshire, it has now been provided by the 
Yorkshire Registries Acts, 1884-85 (r), that registered 
assurances shall have priority inter se according to 
the dates of the registration thereof, and that the 
priorities given by the Act shall have full effect in 
all courts, and shall not be affected by actual or 
constructive notice, except in cases of actual fraud 
(sec. 14),— the provision contained in the principal 
Act, that the registration should constitute actual 
notice (sec. 15), having been repealed by the second 
Amending Act of 18S5 (s); and therefore these regis¬ 
tered assurances will (in the absence of actual fraud) 
be now in all cases on the same footing as registered 
judgments ( t ),—taking rank inter se according to the 
dates of their respective registrations, without refer¬ 
ence to any question of notice; a prior document of a 
registrable nature, being and remaining unregistered, 
will therefore not be able to prevail against a subse¬ 
quent document of a registrable nature, which is 
duly registered. But when the registered security is 


(p) 2 L. C. 35. 

(7) Lee v. Glutton , 24 W. R. 942 ; 45 L. J. Ch. 43 ; Bradley v. 
Riches, 26 W. R. 910; 9 Ch. Div. 212. 

(r) 47 & 48 Viet. c. 54 ; 48 Viet. c. 4 ; and 48 & 49 Viet. c. 26. 

(5) 4S & 49 Viet. c. 26. 

(£) Robinson v. Woodward , 4 De G. & Sm. 562; Proctor v. Cooper , 
2 Drew. 1. 
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obtained under circumstances of “grave moral blame ” 
attaching to the lender, and is registered purposely 
with the view of prejudicing the prior unregistered 
security, that is “actual fraud ” within the mean¬ 
ing of the Act, and the registered document will in 
such a case have no priority ( u ); also, an unregistered 
equity of which the subsequent registered purchaser 
has notice will still prevail against him in all cases 
in which it would be a fraud on his part not to hold 
his registered title subject thereto (v). 

It has been long settled, that if a person pur¬ 
chases for valuable consideration with notice from a 
person who bought without notice , the second purchaser 
may (provided he obtain the legal estate or have the 
best right to call for it) shelter himself under the 
first purchaser,—-for otherwise the first or bond fide 
purchaser would be unable to deal Avith his property, 
and the sale of estates would be very much clogged. 
And conversely, if a person who buys with notice 
sells to a bond fide purchaser for valuable considera¬ 
tion without notice, the latter may protect his title: 
eg., where, as in Harrison v. Forth (w ), A. purchased 
an estate with notice of the plaintiff’s encumbrance, 
which was equitable, and then sold the estate to B., 
who had no notice, and B. afterwards sold it to C., 
who had notice, the court held that, though A. and 
C. had notice, yet as B. had no notice, the plaintiff 
could not be relieved against the defendant C. But 
although formerly the purchaser for valuable con¬ 
sideration of an estate, who had notice of a voluntary 
settlement, would not have been affected by it (x), 
the words of the statute 27 Eliz. c. 4, against fraudu- 


(w) Battison v. Uobgon, 1896, 2 Oh. 403 ; and see Trinidad Asphalte 
Co. v. Coryat, 1896, A. C. 587. 

(r) Le Neve v. Le Neve, supra; White v. Neaylon, 11 App. Ca. 171. 

(w) Pree. Ch. 51 ; Att.-Gen. v. Biphosphated Guano Co., 11 Ch. Div. 
327 * 

( x) Buckle v. Mitchell, 18 Yes. 100. 


Case of sub¬ 
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without 
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notice. 
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What consti¬ 
tutes notice. 


Actual notice. 


Constructive 

notice. 


lent conveyances, having so provided, he would now 
be affected thereby (y). 

The notice which is to affect in equity a subse¬ 
quent purchaser or mortgagee in the way above 
indicated, may be either actual or constructive,— 
constructive notice having, in general, the same 
effect’ as actual notice (2), although in exceptional 
cases constructive notice may not always have the 
effect of actual notice (a). And firstly, as regards 
actual notice, it suffices to say, that in order to 
make it binding, it must be given by a person in¬ 
terested in the property, and in the course of the 
negotiations (ft), and to a person in his official capacity 
(c ); and vague reports from persons not interested 
in the property or given to a person in his private 
and not in his official capacity (c), will not amount to 
actual notice; and further, a mere assertion of title 
in some other person, or a mere general claim of title 
by some other person, does not amount to actual 
notice of such other title ( d ); but if the knowledge, 
from whatsoever source derived, is of a kind to operate 
upon the mind of any rational man, or man of business, 
and to make him act with reference to it, then it will 
amount to actual notice (e). Secondly, as regards 
constructive notice, that is in its nature no more than 
evidence of notice, the weight of the evidence being 
such that the court imputes to the purchaser that he 
had notice (/); whence also constructive notice has 
been sometimes called imputed notice. In Jones v. 


(y) 56 & 57 Viet. c. 22. 

(z) Prosser v. Rice , 28 Beav. 68. 

(a) P. 30, supra. 

(b) Barnhart v. Greenshields , 9 Moo. P. 0 . 18. 

(c) SocUUGinirale v. Tramways Union Co., 14 Q. B. D. 424 ; Simpson 
v. Molsons' Bank . 1895, A. 0 . 270. 

(d) Sugd. V. & P. 755. 

(e) Lloyd v. Banks , L. R. 3 Ch. 48S; Agra Bank v. Barry , L. R. 7 
H. L. 135 ; Arden v. Arden , 29 Ch. Div. 702. 

(/) Plumb v. Fluitt , 2 Anst. 438 ; Henderson v. Graves , 2 E. & A. 9. 



THE MAXIMS OF EQUITY. 


33 


Smith (g ), Wigram, V.C., thus expressed himself upon Jones v. Smith 
the subject: “ I believe I may, with sufficient ac- tTv^noticTof 
“ curacy for present purposes, assert that the cases in two kinds - 
“ which constructive notice has been established re- 
“ solve themselves into two classes. Firstly, cases in i. Where 
“ which the party charged has had actual notice that ofa factf 106 
“ the property in dispute was in fact charged, encum- ^ve^ed°to d 
“ bered, or in some way affected, and the court has notice of other 
“ thereupon bound him with constructive notice of UctB ' 

“ facts and instruments to a knowledge of which he 
“ would have been led by an inquiry into the charge, 

“ encumbrance, or other circumstance affecting the 
“ property, of which he had actual notice ; and, 2. Where in- 
“ Secondly, cases in which the court has been satisfied, posefy^voided 
“ from the evidence before it, that the party charged 
“ had designedly abstained from inquiring, for the 
“ very purpose of avoiding notice,—a purpose which, 

“ if proved, would clearly show that he had a suspi- 
“ cion of the truth, and a wilful determination not to 
“ learn it. But if there is neither on the one hand 
“ actual notice that the property is in some way 
“ affected, nor on the other hand any such wilful 
“ turning away from a knowledge of facts which the But mere want 
“ res gestcc would suggest to a prudent mind, but nltconstruc- 
“ there is merely a want of caution, as distinguished tive notice. 

“ from wilful blindness, then the doctrine of con¬ 
structive notice will not apply; and in such latter 
“ case, the purchaser will, in equity, be considered, 

“ as in fact he is, a bond fide purchaser without 
“ notice.” 

As an illustration of the first of these two kinds of Examples of 
constructive notice may be cited the case of Bisco v. notice. 

Earl of Banbury ( h ),—being a case in which the pur¬ 
chaser had actual notice of a specific mortgage, the 


(g) 1 Hare. 55 ; Williams v. Williams, 17 Ch. Div. 437. 

(h) 1 Ch. Ca. 287 ; Ware v. Egmont , 4 De G. M. & G. 473; National 
Provincial Bank v. Jackson, 33 Ch. Div. 1. 

C 



34 


THE MAXIMS OF EQUITY. 


Example of 
mere want 
of caution. 


deed creating this mortgage referring also to other en¬ 
cumbrances ; and the eourt held, that the purchaser, 
knowing of the speeifie mortgage, ought to have in¬ 
spected the deed, which would have led him to a 
knowledge of the other deeds, and in that way the 
whole ease must have been discovered by him. As 
an illustration of the second of the two kinds of con¬ 
structive notice may be eited the ease of Birch v. 
Ellcimes (i ),—being a case in which the title-deeds of 
an estate were deposited with the plaintiff by way of 
security, and the defendant, fourteen years after, upon 
the eve of the bankruptcy of the mortgagor, took a 
mortgage, with actual notiee of the deposit with the 
plaintiff, but without inquiring the purpose for whieh 
the deposit was made ; and the eourt decreed for the 
plaintiff (k). And in explanation of what the eourt 
considers more want of eaution not amounting to con¬ 
structive notice, it may be mentioned, that the mere 
absence of title-deeds has never been held sufficient 
per se to affeet a person with notice, if he has bond fide 
inquired for the deeds, and a reasonable excuse has 
been given for the non-delivery of them; for in that 
case the court cannot impute either fraud or gross 
and wilful negligence to him (Z). Sccus , if he omit all 
inquiry as to the title-deeds (m),—unless in the case 
of registered lands (?i), or of copyhold lands; but 
note, that in mercantile transactions, the doetrine of 
constructive notice of the contents of one document 
from the reference thereto in another document (e.g ., 
in the contract), is not applicable (o). 


( i) 2 Anstr. 427. 

(£) Whitebread v. Jordan , 1 Y. & C. Ex. Ca. 303; English and 
Scottish Mercantile v. Brunton, 1892, 2 Q. B. I, 700; In re New Chile 
Gold Mining Co. y W. N. 1892, L. 93. 

(J) Ilewitt v. Loosemorc, 9 Hare, 449 ; Spencer v. Clarke, 9 Ch. 
Div. 137. 

[m) Worthington v. Morgan, 16 Sim. 547. 

(n) Lee v. Clutton, 24 W. R. 942. 

(0) Manchester Trust v. Furness, 1895, 2 Q- B. 539, following London 
Joint Stock Bank v. Simmons, 1892, A. C. 201. 
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A lessee has constructive notice of his lessor s title 
(j ?); for if a man who purchases a fee-simple is bound 
to look into the title in a regular way, so also is a 
man who takes a lease for i ooo years, or for twenty- 
one years, or any other lease. The notice which 
affects lessees is usually notice of some restrictive cove¬ 
nant affecting the lessors title; and the most express 
statement made by the lessor to the lessee that there 
are no such restrictive covenants will not save the 
lessee from being affected with constructive notice of 
them, if there are any (#). Before the Vendor and 
Purchaser Act, 1874, the lessee was frequently de¬ 
barred from looking into the lessors title, and since 
that Act he cannot look into that title unless he 
expressly stipulate to see it; but in either case, his 
not looking into the lessors title amounts to the 
same thing as closing his eyes to avoid inquiry; and 
although he is or may be neither fraudulent nor 
negligent in so doing, still he must take the conse¬ 
quences of the constructive notice which the law 
imputes to him in such a case (r). Also, knowledge 
by the purchaser that the land is in the occupation 
or tenancy of any one is constructive notice of the 
terms of such occupation or tenancy, so far, as such 
terms may affect the land (5) : also, knowledge by 
the purchaser that the tenants in occupation pay 
their rents to some particular person other than the 
assuming vendor, is constructive notice of the right 
or title of such other person, of whatever quality or 
worth such right or title may prove to be ( t) y —un¬ 
less, of course, the usual effect of such notice should 
be otherwise got rid of. 


(p) Fielden v. Slater , L. R. 7 Eq. 523. 

(q) Patman v. liarland , 17 Ch. Div. 353 ; In re Cox and Neve's Con - 
tract , 1891, 2 Ch. 109. 

(r) Patman v. liarland , supra; Carter v. Williams, L. R. 9 Eq. 678 ,* 
Allen v. Seckham, 11 Ch. I)iv. 790. 

(«) Daniels v. Davison , 16 Ves. 249 ; Caballero v. Henty , L. R. 9 Ch. 
App. 447 * 

(<) Bailey Richardson,9 Yin.’]$4 ; Knight v.Bowycr, 2DeG.<fc J0.421 
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3. Notice to 
agent, &c., 
notice to prin¬ 
cipal,—when 
and when not 


There is a third species of constructive notice, to 
wit, notice to the agent, which is sometimes held 
to be constructive notice to his principal; and this 
is generally so where the same agent is concerned 
(in the case of sales) for both vendor and purchaser 
(u), or (in the case of mortgages) for both lender and 
borrower (v). But the imputation of constructive 
notice being in this case also merely a presumption 
of fact, it is manifest that the presumption may be 
rebutted, e.g., by showing that the agent was design¬ 
ing a fraud, the success of which required that he 
should not communicate to the principal the notice 
which he himself had or which ho himself re¬ 
ceived {x ),—a principle recognised also in the Partner¬ 
ship Act, 1890 (?/), which enacts that notice to an 
active partner is notice to all the partners, unless 
the active 'partner is designing a fraud . Also, where the 
common agent is, e.g., the secretary of both the bor¬ 
rowing and the lending company, and he has per¬ 
sonal notice of some irregularity which, if known to 
the lending company before the loan, would be /atal 
to the validity of the loan, and he fails to com¬ 
municate his knowledge of the irregularity to the 
lending company, but is not otherwise guilty of any 
fraud, the court will not impute to the lending 
company a knowledge of the irregularity (2), — Soil., 
because the lending company may reasonably assume, 
that all preliminaries to the loan, being matters of 


(w) Spencer v. Topham, 2 Jur. N. S. 865 ; and see Saffron Walden 
Building Society v. Rayncr , 10 Ch. Div. 696 (notice to the solicitor of 
mortgagees); Hallows v. Lloyd, 39 Ch. Div. 686 (notice to retiring 
trustees) ; and In re Wyatt, White v. Ellis , 1892, 1 Ch. 188, and (sub 
nomine Ward v. Buncombe), 1893, A. C. 369 (notice to one of two 
trustees). 

(v) In re Hampshire Land Co., 1896, 2 Ch. 743. 

(x) Allen v. I^ord Southampton , Banfather's claim, 16 Ch. Div. 178 ; 
Cave v. Cave, 15 Ch. Div. 639. 

(y) 53 & 54 Viet. c. 39, s. 16. 

(2) In re Hampshire Land Co., supra ; Simpson v. MoUons ’ Bank, 
supra. 
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internal management of the borrowing company, 
have been duly observed (<z). 

Moreover, notice to counsel, agents, or solicitors, Duty of agent 
in order to affeet in equity their several principals, cate°S? UI11 " 
must be notice of something which they coidd be ^dpaV his 
reasonably expected both to remember and to 
mention; and it is commonly said, therefore, that 
the notice must have been given or imparted to 
them in the same transaction; although if one 
transaction be closely followed by and connected 
with another, then the second transaction will usually 
be considered the same transaction, it being reason¬ 
able to so consider it ( b ). And when it is said that 
the notiee must bo of something whieh an agent 
could be reasonably expected to mention as well as 
to remember, it is intended that the knowledge is 
so material to that transaction as to make it the DUTY 
of the agent to communicate it to his principal; where¬ 
fore, as was observed in Wylie v. Pollen (c), the 
transferee of a first mortgage would not be affeeted 
by his solicitor’s knowledge of an encumbranee 
subsequent to the first mortgage, so as to prevent the 
transferee from afterwards making further advances, 
such knowledge not being material to the business 
of the transfer, for which business alone the solicitor 
acted; but in such a case, if the transferee had had 
actual notice of the subsequent encumbranee, he 
could not have safely made the further advances. 

And it has now been provided generally, by the Constructive 
Conveyancing Act, i882*(d), that a purchaser shall under’theCon- 
not be affeeted by notiee, unless the instrument or veyancing Act, 


(а) Royal British Bank v. Turquand , 6 El. & Bl. 327. 

(б) Fuller v. Bennett 2 Hare, 394. 

(c) 32 L. J. (Ch.) N. S. 782 ; and see Bradley v. Riches , 9 Ch. Div. 
212; Kcttlewell v. Watson, 21 Ch. Div. 685; 26 Ch. Div. 501; and 
Conveyancing Act. 1882, 8. 3. 

(d) 45 & 46 Viet. c. 39 ; In re Cousins, 31 Ch. Div. p. 71 ; Bailey v. 
Barnes, 1894, I Ch. 25. 
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Maxims of 
equity,—three 
characteristic 
maxims. 


5. He who 
seeks equity 
mustdo equity, 
—illustrations 
of this maxim: 


(a.) Married 
woman’s 
equity to a 
settlement. 


thing is within his own knowledge, or would have 
come to his knowledge if reasonable inquiries and 
inspections had been made by him, or unless in the 
same transaction it has come to the knowledge of his 
counsel as such, or to the knowledge of his solicitor 
or other agent as such, or would have come to the 
knowledge of his solicitor or other agent as such if 
reasonable inquiries and inspections had been made 
by such solicitor or agent ( [e ). 

Returning now to the consideration of the maxims 
of equity, the next three in order, namely,—(5.) He 
who seeks equity must do equity ; (6.) He who 
comes into equity must come with clean hands; 
and (7.) Equity aids the vigilant, not the indolent, 
or, in other words, Delay defeats equities,— these 
three maxims may be viewed as together illustrating 
the distinctive and governing principle of equity, 
that nothing can call forth the court into activity 
but conscience, good faith, and personal diligence; 
but we must illustrate each of the three maxims 
separately. 

5. In illustration of the maxim, “He who seeks 
equity must do equity ,” may be mentioned the rules 
which used to govern, and which (so far as they 
have room to operate) still govern, what is termed 
the wife's “ equity to a settlement." The general 
rule of the old common law w r as, that when a woman 
married, all her personal property (not being settled 
to, or otherwise belonging to her for, her separate 
use) passed to her husband; and therefore all her 
choses in action which he could reduce into pos¬ 
session without the aid of a court of equity, and 
also all her things in possession, he might realise 
and take to his own use absolutely; but the moment 


(e) Sheffield v. London Joint Stock Bank , 13 App. Ca. 333. 
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lie was obliged to ask tlio assistance of a court of 
equity for that purpose, the court told him, “ We 
“ will help you to get the money on condition that 
“you make a fair settlement out of it for the 
“ benefit of your wife and children, and otherwise we 
“ will not aid you at all ” (/). And again, where a 
person having a title to an estate knowingly suffers 
some third person (who is ignorant of his title) to 
expend money upon the estate, either in buildings 
or in other improvements, and then afterwards asserts 
his title to the estate, together with the buildings or 
improvements thereon,—although upon his proving 
his title, judgment that he recover possession of 
the estate would be given for him at law, still in 
equity, and now also in a court of law, such third 
person would be entitled to be reimbursed his ex¬ 
penditure, either by pecuniary compensation or other¬ 
wise ; and if, e.g ., he were a lessee under a defective 
lease, he might have a confirmation of his lease (y). 

6. In illustration of the maxim, “He ivho comes 
into equity must come with clean hands ,” may be cited 
Overton v. Banister'(h ), where an infant, fraudulently 
concealing his age, obtained from his trustees part 
of a sum of stock to which he was entitled on 
coming of age; and when of age, a few months 
after, he applied for and received the residue of 
such stock, and then afterwards instituted a suit 
to compel the trustees to pay over again the portion 
of the stock which had been improperly paid during 
his minority; but the court held, that neither the 
infant nor his assignees could enforce payment over 
again of the stock paid during the minority (i). 


(/) Sturgis v. Ckampneys, 5 My. & Cr. 105. 

{g) Jlallett v. Martin , 24 Ch. I)iv. 624; Pamsden v. Dyson , L. R. 1 
H. L. 129 ; Powell v. Thomas , 6 Ha. 300. 

{h) 3 Hare, 503. 

(t) Salvage v. Poster , 9 Mod. 35 ; Nelson v. Stocker t 4 De G. & Jo. 
458,464. 


(6.) Person 
standing by 
must give 
compensation. 


6. He who 
comes into 
equity must 
come with 
clean hands,— 
illustration of 
this maxim. 
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7. Delay de¬ 
feats equities, 
—illustration 
of this maxim 


8 Equality 
is equity,— 
illustrations of 
this maxim: 


(a.) Purchase- 
money 
advanced in 
unequal 
shares. 


7. The third of the three connected maxims, viz., 
“ Delay defeats equities,” or (as it is otherwise expressed) 
“Equity aids the vigilant, not the indolent” may bo 
briefly summed up in the language of Lord Camden 
in Smith v. Clay (k) :—“ A eourt of equity, which is 
“never active in relief against conscience or public 
“ convenience, has always refused its aid to stale de- 
“ mauds, where the party has slept upon his rights 
“for a great length of time; for nothing ean call 
“ forth this eourt into activity but conscience, good 
“faith, and reasonable diligence ” (Z). And it may 
be added, that even a comparatively short period of 
delay, not satisfactorily accounted for, also tells heavily 
against a plaintiff in equity suing in respeet of an 
equitable right or for equitable relief. Also, laches 
is imputable to reversioners even ( m ), but not so 
readily. 


8. Equality is equity .—This maxim- is perhaps no¬ 
where so clearly illustrated as in the ease of joint 
purchases and joint mortgages. For although if two 
persons advance and pay the purchase-money of an 
estate in equal portions, and take a conveyance to 
them and their heirs, that is a joint-tenaney at law, 
and the survivor will in such a ease, at law and 
also in equity, take the whole estate; yet wherever 
circumstances occur which a court of equity ean lay 
hold of to prevent the incident of survivorship, the 
eourt will readily do so; for joint-tenancy is not 
favoured in equity. Thus, in Lake v. Gibson (n), it 
was laid down, that where two or more purchase 


{k) 3 Bro. C. C. 460, note. 

{ 1 ) Wright v. Vanderplank , 2 K. Sc J. 1 ; 8 De G. M. Sc G. 133 ; 
Leaver v. Fielder , 32 Beav. 1 ; Strange v. Fooks , 4 Giff. 408. 

(m) Life Association of Scotland v. Sidddl , 3 L)e G. F. Sc Jo. 271 ; 
and consider IIow v. Earl Winterton , 1896, 2 Ch. 626. 

(n) I L. C. 198 ; and see Partnership Act, 1890 (53 & 54 Viet c. 
39), s. 20, sub-sec. 2. 
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lands, and advance the purchase-money in unequal 
shares, and this appears on the deed itself, the mere 
circumstance of the inequality in the sums respec¬ 
tively advanced makes them in the nature of partners; 
and however the legal estate may survive, yet the 
survivor will in equity be considered as a trustee for 
the other in proportion to the sum advanced by him, 
and of course a trustee also for himself in proportion 
to his own original share. So, again, if two persons 
advance a sum of money, whether in equal or in 
unequal shares, by way of mortgage, and take the 
mortgage to them jointly, and one of them dies, the 
survivor shall not in equity have the whole money 
due on the mortgage; but the representative of the 
deceased mortgagee shall have his proportion as a 
trust; for the mere circumstance that the transaction 
is a loan is considered by the court to repel the pre¬ 
sumption of an intention to hold the mortgage as a 
joint-tenancy ( o ); nor will the court treat the mort¬ 
gage as joint, although it should contain an express 
clause to the effect that the money belongs to the 
lenders on a joint account (jp). Also, even in the 
case of a purchase, enuring both at law and in equity 
as a joint purchase, equity will treat a mere covenant 
to alien as a severance of the jointure ( q ), and so 
will exclude the legal incident of survivorship. 


9. “Equity looks to the intent rather than to the 
form ”—Although this principle, even before the 
recent fusion of law and equity, was fully recognised 
in the common law, yet it received in equity its 
fullest application; for equity would in no case per¬ 
mit the veil of form to hide the true effect or inten- 


(0) Rigden v. Vallier , 2 Yes. Sr. 258 ; Morley v. Bird , 3 Ves, 361. 
(p) In re Jackson, Smith v. Sibthorpe , 34 Ch. Div. 732. 

(?) Hewett v, IlalletL 1894, 1 Ch. 362. 


(b.) Money 
advanced on 
mortgage in 
equal or in un- 
equal shares. 


9. Equity looks 
to the intent 
rather than 
to the form,— 
illustration of 
this maxim. 
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io. Equity 
looks on that 
as done which 
ought to have 
been done,— 
illustration of 
this maxim. 


tion of the transaction,— non quod dictum sed quod 
factum inspiciendum est. Thus equity will in general 
relievo against a penalty or a forfeiture; and if, c.g., 
it is satisfied that the sum of money specified in a 
bond is penal, it will refuse to enforce payment there¬ 
of in full, even though the parties may expressly state 
in the bond that the specified sum is not by way 
of penalty, but is to be held as the ascertained or 
“ liquidated damages ” for breach of the condition of 
the bond. And to this maxim may also be referred 
the equitable doctrines that govern mortgages; and 
nowhere perhaps more than in these latter was the 
ancient divergence of equity from the common law 
so strongly and clearly exhibited (r). 

io. “Equity holes on that as done which ought to 
have been done ” —The true meaning of this maxim is, 
that equity will treat the subject-matter of a contract, 
as to its consequences and incidents, in the same 
manner as if the act contemplated in the contract 
of the parties had been completely executed. But 
equity will not thus act in favour of all persons, e.g., 
not in favour of volunteers (s), but only in favour 
of a limited class of persons, chiefly purchasers for 
value, including lessees and mortgagees, whom equity 
regards with considerable affection. Thus all agree¬ 
ments are considered as performed which are made 
for a valuable consideration, in favour of persons 
entitled to insist upon their performance; and they 
are, in fact, considered as done at the time when, 
according to the tenor of the contract, they ought to 
have been done; and for most purposes they are 
deemed (as from that time) to have the same conse¬ 
quences attached to them as if they were completely 


(r) Peachy v. Duke of Somerset , 2 L. C. noo. 

(j) Jefferys v. Jeffery j, Cr. & Phil. 138 ; Chetwynd v. Morgan , 31 Ch. 
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executed (t). And so also money by deed covenanted, 
or by will directed, to be laid out in land, is treated 
as already land in equity, from the moment that 
the deed and will respectively take effect; and 
conversely, where land is by agreement contracted, or 
by will directed, to be sold, it is considered and treated 
as money,—this being a conversion in equity. 

11. “ Equity imputes an intention to fulfil an obli¬ 
gation” —Where a man is under an obligation to do 
some act, and he does some other act which is of a 
kind capable of being considered as a fulfilment of 
his obligation, such latter act shall be so considered; 
because it is right to put the most favourable construc¬ 
tion on the acts of others, and to presume that a man 
intends to be just before he is generous (u). Thus if, 
on his marriage, a husband covenants to pay to the 
trustees of his marriage settlement the sum of ^2000, 
to be laid out in land in the county of D., and to be 
settled upon the trusts of the settlement; there, al¬ 
though he never pays the money to the trustees, but 
after the marriage he himself purchases land in the 
specified county, and takes a conveyance thereof to 
himself in fee, and then dies intestate, without bring¬ 
ing the lands into settlement,—yet the purchased 
lands shall be considered as purchased by the husband 
in pursuance of his covenant, and liable accordingly 
to the trusts of the settlement (t?),—this being a satis¬ 
faction or performance' in equity. 

12. “Equity acts in personam.*’—This is a maxim 
which is descriptive of the procedure in a court of 
equity; and it is not otherwise a maxim or principle 


(0 Walsh v. Lonsdale, 21 Ch. Div. 9; Suain v. Ayres , 21 Q. B. D. 
2S9; Foster v. Reeves , 1892, 2 Q. B. 255. 

(u) 2 Sp. 204. 

( v) Sowden v. Sowden, I Bro. C. C. 582. 


11. Equity 
imputes an 
intention to 
fulfil an obli¬ 
gation,—illus¬ 
tration of this 
maxim. 


12. Equity acta 
in personam, 
—illustration 
of this maxim. 
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of equity itself. The maxim is one of very great 
importance to the student to understand, and its ex¬ 
planation and illustration may be very useful. In the 
case of Penn v. Lord Baltimore ( x ), which was a suit 
regarding land in the United States ( soil . beyond the 
jurisdiction of the English Court of Chaneery), Lord 
Chancellor Hardwieke stated (in effect) as follows: 
“ The strict primary decree in this court, as a court 
“ of equity, is in personam ; and although this court 
“ cannot (in the case of lands situate without the 
“jurisdiction of the eourt) issue execution in rem , e.g., 
“by elegit, still I can enforce the judgment of the 
“ court (which is in personam) by proeess in personam , 
“ e.g., by attachment of the person when the person 
" is within the jurisdiction, or by sequestration of the 
“goods or lands of the defendant when these are 
“ within the jurisdiction of the court, until the defend - 
“ ant do comply with the order or judgment of the 
“ court, which is against himself the defendant per- 
“ sonally, to do or cause to he done or to abstain from 
“ doing, some act” And agreeably with the judgment 
of Lord Hardwieke in that ease, the court is in the 
habit of entertaining actions, and of giving judgment 
therein, for an aeeount of rents and profits; and 
for specific performance, and for an injunction (y); 
and for the foreclosure of mortgages (z) ; and for the 
execution of conveyances, &e., regarding lands situate 
abroad, and whether within the Queen's dominions 
or not; and by the Trustee Act, 1893, s. 41 (a), the 
court is enabled to make vesting orders as to land 
(and personal estate) whenever situate in any part of 
the Queen's dominions (other than Scotland). But if 


( x) 1 Ves. 444 ; 2 L. C. 837. 

\y) Ex parte Pollard. , 1 Mont, k Ch. 239 ; Mercantile Investment Co. 
v. River Plate Co., 1892, 2 Ch. 303. 

(2) Toller v. Carteret , 2 Vern. 494 ; Paget v. Ede, L. R. 18 Eq. 118 ; 
Cofyer v. Finch, 5 H. L. Ca. 905. 

(a) 56 k 57 Viet. c. 53 ; and see 57 k 58 Viet. c. 10, s. 2. 
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the very title itself to the lands is in question (b), 
the court will not assert its jurisdiction, for that is 
a question exclusively appropriate for the law of the 
country in which the property is situate ( scil ., the lex 
loci rei sitcv). 


{b) In re Hawthorne, Grahame v. Massey , 23 Ch. Div. 743; De Sousa 
v. British South Africa Co., 1892, 2 Q. B. 358. 
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Feoffment, 
with livery 
seisin. 


Uses arise 
temp. Edw. 
III. 


PART II. 

THE ORIGINALLY EXCLUSIVE 
JURISDICTION 


CHAPTER I. 

TRUSTS GENERALLY. 

Anciently, a simple gift of lands to a person and 
liis heirs, accompanied by livery of seisin, was all 
that was necessary to convey to that person an 
estate in fee-simple in the lands; and no considera¬ 
tion was necessary for the completeness of the gift; 
nor was any estate then known save only the estate 
at law. However, about the close of the reign of 
Edward III., a new species of estate unknown to 
the common law sprung into existence; for the 
Statutes of Mortmain having prohibited lands from 
being given for religious purposes, the lawyers (true 
to their constant habit) hit upon a means of evading 
them, the device they adopted being that of taking 
grants or making feoffments to third persons to the 
use of the religious houses (a); and in process of 
time, such grants or feoffments to one person to the 
use of another became usual even where no question 
of' religion entered. And in the case of all such 
grants and feoffments, although the person, and he 
only, to whom the seisin was delivered, was at law 


(a) 2 Bl. Com. 328. 
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considered the owner of the land; still in equity the Chancellor s 

mere delivery of the seisin was not deemed at all con- over the 1 ™ 

elusive of the benefieial rights of the feoffee. Equity couscl ence. 

was unable, it is true, to take from such feoffee the title 

which he possessed at law, because equity never sets aside, 

however much it may avoid, the law ; but equity could 

and did eompel the feoffee to make use of his legal 

title for the benefit of the person who had the better 

claim to the benefit thereof. Thus, if A. eonveyed 

land to B. to the use of C., this declaration of the use 

was held to charge the conscience of B.; and therefore, 

if B. refused to aeeount to his cestui que use \i.e., he Uses not re- 

to whose use the property was eonveyed, viz. C.] for common LV 

the profits, this was a breaeh of confidence on the 

part of B., for whieh the eommon law indeed gave no 

redress, not recognising C. at all, but only B., as the 

owner of the land (b), but for whieh the Court of 

Chaneery did give C. redress, extorting a disclosure 

from B. upon his oath of the nature and extent of the Uses recog- 

confidenee reposed in him, and enforcing a striet dis- nwcdine< i uit y- 

charge of the duties of his trust; and from the period 

when the right of C. became thus eognisable in the 

Court of Chancery, C. became in fact the equitable 

or true and beneficial owner, and B. remained merely 

the legal owner. 

By the introduction of the device of uses, many of Opportunities 
the rules and incidents of property were in danger of o^the^e! 186 
being defeated; e.g ., the factious baron (it was said) 
might vest his estate at law in friends, and after¬ 
wards commit treason with impunity; and the or¬ 
dinary proprietor, adopting the same precaution, 
might enjoy and also dispose of the beneficial in¬ 
terest, regardless of his lord, and regardless also of 
the common law (c). But the legitimate advantages 


(b) 4 Edw. IY. 

(c) Hayes’ Intro. 34, 35. 



48 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


Statute of 
Uses, 27 Hen. 
VIII. c. 10,— 
converted the 
use into the 
legal estate, 
i.e., land at 
law. 


1. Express use. 


2. Resulting 
use. 


arising from tho use greatly outweighed its legal 
disadvantages; and of these advantages, the power 
of disposing of lands by will, a power properly in¬ 
cident to ownership, was one of the most valuable 
and important; for while the land itself was not 
devisable, the use of the land was so; and the legal 
owner was bound in equity to observe the testa¬ 
mentary destination of the use ( d ). However, the 
inroads which uses had made, and were still making, 
on the ancient law of tenure, induced the Legislature 
to pass a statute for their regulation, viz., the Statute 
of Uses ( e ); by which statute it was enacted, that 
where any person or persons should stand seised of 
any lands or other hereditaments to the use, confi¬ 
dence, or trust of any other person or persons, the 
persons that had any such use, confidence, or trust 
(by which were meant the persons beneficially en¬ 
titled) should be deemed in lawful seisin and posses¬ 
sion of the same lands and hereditaments for such 
estates as they had the use, trust, or confidence; 
that is to say, the use became converted into the 
land ; the use by virtue of the statute was the land. 
And it did not matter, for this purpose, whether the 
use was expressed in words, or was merely implied 
from the circumstances of the case; for supposing 
a feoffment made to A. and his heirs to the use of 
B. and his heirs, A., Avho would before the statute 
have had an estate in fee-simple at law, now took 
no permanent estate, but by virtue of the statute 
was a mere conduit-pipe for conveying tho legal 
estate to B.; and supposing a feoffment made by 
X. to A. and his heirs simply, without any expression 
of the use, and without any consideration, X., the 
feoffor, would in this case, before tho statute, have 
been held in equity to have the use by implication 


(cl) Hayes’ Intro. 36. 

(t) 27 Hen. VIII. c. 10. 
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for want of any valuable consideration to pass it 
to the feoffee, and for want of any express use to 
vest it in the cestui que use; therefore, after the 
statute, X., the feoffor, having the implied use, was 
deemed in lawful seisin and possession of the land. 

And consequently, by such latter feoffment, although 
livery of seisin was duly made to A., yet no estate 
passed to A.; for the moment A. obtained the estate, 
he held it as a mere conduit-pipe for conveying it 
back to X., the feoffor, and the same moment in¬ 
stantly came the statute and gave to the feoffor, 
who had the implied use, the seisin and possession 
also; and the use was said to result to X. (/),—so 
much so, that X. was held to bo in again of his 
old estate,—the intervening feoffment, with all its 
heavy formalities, reckoning for nothing. And with The considera- 
regard to the question, what was a sufficient con- t^rebutT^ 
sideration moving from the feoffee to the feoffor re8ulfcin s use * 
to prevent the implication of such a resulting use 
as that lastly before exemplified, although it was 
anciently the rule, even in equity, that any valuable 
consideration, however trifling, was sufficient to en¬ 
title the feoffee to retain for his own benefit ab¬ 
solutely the lands of which he was enfeoffed (y); 
yet at the present day the courts of equity take a 
different view, and will not regard as a sufficient 
consideration a merely trifling or nominal considera¬ 
tion, e.g., the customary five shillings' consideration, 
but will in general in such a case order the grantee, 
under a voluntary or practically voluntary convey¬ 
ance, to hold merely as a trustee for the grantor; 
and at all events, the onus is upon the grantee in 
such a case to prove the intention of a beneficial gift 
to him,—failing which proof, the grantor mil take 
back the beneficial or equitable estate, although 


(/) i Sand. Ua. 99, 100. 

{g) Ibid., 59, 62. 

D 
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tho estato at law may continue vested in the 
grantee (A). 


law 


statute of The professed object of the Statute of Uses was 

of S Hs7bject. re completely to extirpate the doctrine of uses and 
trusts; but the statute, so far from effecting that 
object, rather gave afresh stimulus to uses and trusts, 
and in this wise, namely,—the eoinmon law judges 
having determined that if A., the legal owner, was 
directed to hold tho land to the use of B., to the use 
41 No use upon of C., the statute would carry the land to B. at law, 
a use, —at carr y fa no f ar ther; for the use in favour of C. 

was “ a use upon a use,” i.e. f a second use upon or 
after a first use, which the statute had no remaining 
energy to reach (f),—therefore equity, considering tho 
plain intention of the gift, held that the use in favour 
of C. should have full effect as the equitable estate; 
and consequently after the passing of the statute, in 
order to ereate an interest purely equitable, nothing 
more was neeessary than to limit a use upon a use , or 
to deelare a second use. For example, if A. sold land 
to B., and B. desired to have the legal estato vested in 
C. in trust for B., the object was effected by A.s con¬ 
veying the land to X. to the use of C. to the use of 
B.; and by such eonveyanee the land passed to X. by 
the old common law, and the first use, being that in 
favour of C., carried the legal estato to C. by virtue of 
the statute; and the second use, being that in favour 
of B., was the estate in equity or equitable estato (k). 
And in this manner, under such conveyances there 
arise two estates, namely, the legal estato or estate at 
law, which is in the first usee in respect of the first 
use, and the equitable estato or estato in equity, which 
is in the second (or last) usee in respeet of the seeond 
(or last) use, and which last use is for distinctions jsako 


but such 
second use is 
the trust 
estate,—in 
equity. 


(A) Coles v. Trecothickj 9 Yes. 246. 

(i) Lloyd v. Passingham, 6 B. & C. 305 ; Hayes’ Intro. 53. 
\k) Hayes’ Intro. 53. 
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commonly called by the name of trust ( l ). Moreover, Equity follow# 
in the construction and regulation of the equitable faw!^a#° f 
estate or trust, equity followed and follows the law; ^weestates" 
therefore a trust for A. for his life, or for A. and the 
heirs of his body, or for A. and his heirs, will respec¬ 
tively give A. an equitable estate for life, an equitable 
estate in tail, or an equitable estate in fee-simple. 

Also, an equitable estate in fee-simple immediately 
belongs to every purchaser of freehold property the 
moment he has signed an enforceable contract for its 
purchase,—so much so, that if the purchaser were to 
die intestate the moment after such a contract is com¬ 
plete as a contract simply, the equitable estate in fee- 
simple would descend to his heir-at-law, and the 
vendor would be a trustee for such heir, and would 
be compellable to convey to him the legal estate, 
being first, of course, paid the purchase-money (m). 

The Statute of Uses, it will be observed, was Property to 
pointed at the extirpation of uses of lands , tenements, statute of 
and hereditaments only, and therefore it extended not ^icabie. map ' 
to other species of property; and further, the statute 
spoke, in the case of lands, &c., only of persons 
“ seised ” of lands, &c., to the use of another or others, 
and seisin, strictly so called, applied and applies to 
freeholds only, and not to leaseholds nor to copyhold 
lands; and it followed, that the statute was confined 
in its legal operation to freehold lands. Consequently 
the properties to which the Statute of Uses does not 
apply are much more numerous than the properties to 
which it does apply, and may be enumerated as being 
(i) pure personal property generally; (2) impure per¬ 
sonal property,—otherwise chattels real or leasehold 
lands; and (3) copyhold lands (n). And therefore, 
with regard to all these three classes of properties, if 


( l) Wins, R. Prop. 156 ; 1 Sand. Us. 278. 
(to) Lysaght v. Edwards , 2 Ch. Div, 499. 
(n) 2 Yes. Sr. 267 ; I Sand. Us. 249. 
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any of them are vested in A. to the use of B., the 
statute transfers not the legal interest to B., which 
therefore remains in A., and B.’s use is and remains 
a trust (o). And as to freeholds even, only uses of 
a certain description are operated on by the statute, 
that is to say, only passive uses; for in regard to 
active uses, being uses which impose some active 
duties on the feoffee, e.g. } a duty to sell the land and 
divide the money, or to convey the land on the cestui 
que trust attaining the age of twenty-one years, the 
statute is necessarily inoperative (p). 

statute of The next important statute that has a bearing 

Sa«u origin- u P on trusts is the Statute of Frauds (q) ; before which 
ally created statute trusts of every species of property might have 
quired°hence- been created, or might have been passed from one 
tobecreated r1 person to another, without any writing, and without 
by writing. the use even of any particular form of words; but 
in consequence of the danger of permitting the trust 
to depend upon so uncertain a thing as memory, and 
generally to shut the door against the numerous 
frauds that might otherwise have entered in, the 
Legislature thought fit to enact that certain species of 
trusts should be in writing; and by the Statute of 
Frauds, it was accordingly enacted (by section 7), that 
all declarations or creations of trusts or confidences of 
any lands , tenements , or hereditaments should be mani¬ 
fested and proved by some writing, signed by the 
party who is by law enabled to declare such trusts, 
or by his last will in writing (r) ; and (by section 9) 
that all grants and assignments of ANY trust or con¬ 
fidence should likewise be in writing signed by the 
party granting or assigning the same, or by his last 
will. But the Statute of Frauds (by section 8) recog- 


(0) Gilb. Us. 79. 

(p) Hayes* Intro. 51. 

(q) 29 Car. II. c. 3. 

(r) Kronheim v. Johnzon , 7 Ch. Div. 60. 
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nised two exceptions, namely, (i) trusts arising or Exception*, 
resulting from any conveyance of lands or tenements 
by implication or construction of law (s); and (2) 
trusts transferred or extinguished by act or operation' 
of law. And the statute clearly extends to freehold Property to 
lands; and it has been decided to extend also to statuteof 
copyhold lands (t), and to leasehold lands or chattels Applicable 
real ( u ); but pure personal estate, i.e. f chattels personal, 
are not within the Act (v), — scil. are not within the 
7 th section (which treats of the declaration or original 
creation of the trust), but are (semble) within the 9th 
section (which treats of the grant, i.e., the assignment 
or transfer, of an already created and subsisting trust). 

A trust, as will be seen from the instances above Deanition of 
given, is a beneficial interest in, or a beneficial OAvner- trust * 
ship of, real or personal property unattended Avith 
the legal OAvnership thereof (x). And all trusts may ciassiecation 
be classified under three heads, namely, express trusts , express, S, im- 
implied trusts , and constructive trusts; and it is pro- Pi^and con- 
posed in the next four succeeding chapters to treat 
of each head or class of trust in the order above 
enumerated, express trusts being either of a private 
or of a public (that is to say, charitable) character, 
and the two varieties of express trusts being treated 
of separately by themselves and in separate chapters. 


(s) See Bdlasis v. Compton, 2 Vern. 294; Ayerst v. Jenkins, L. R. 
16 Eq. 275 ; James v. Smith, 1891, I Ch. 384; Rochefoucauld v. Bou- 
stead, 1897, I Ch. 196. 

(<) Withers v. Withers, Amb. 151. 

(«) Forster v. Hale, 3 Ves. 669; Riddle v. Emerson, 1 Vern. 108. 
(v) M l Fadden v. Jenkins, 1 Ph. 157 ; Benbow v. Townsend, 1 My. & 
K. 506. 

(*) 2 Sp. 875. 
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Express trusts. 


I. Executed, or 
executory . 


CHAPTER II. 

EXPRESS PRIVATE TRUSTS. 

An express private trust is a trust which is clearly 
expressed by the author thereof, whether verbally or 
by writing; and these trusts are of many varieties, 
which it is proposed to expound in due order one 
after another. 

Firstly, the express trust may be either executed or 
executory ; and a trust is said to be executed when no 
act is necessary to be done to constitute it, the trust 
being finally declared or constituted by the instru¬ 
ment which evidences it; as where an estate is 
expressed to be conveyed to A. in trust for B., and 
the conveyance actually accomplishes what it pro¬ 
fesses to do. On the other hand, a trust is said to 
be executory when there is a mere direction to convey 
upon certain trusts, and the instrument containing 
the direction does not proprio vigore constitute the 
trust or effect the conveyance which it directs. 
“ All trusts,” observes Lord St. Leonards, “ are in a 
“ sense executory; but a court of equity distinguishes 
“an executory from an executed trust in this 
“ manner: Has the testator been his own convey- 
“ ancer, or has he loft it to the court to make out 
“ from general expressions what his intention is ? If 
“ he has so defined his intention that you have 
“nothing to do but to take the limitations he has 
“ given to you, and to convert them into legal estates, 


EXPRESS PRIVATE TRUSTS. 


55 


“ then the trust is executed; but otherwise it is 
“ executory ” (a). 

Now in the case of trusts executed , a court of equity 
puts the same construction on technical words as 
is put by a court of law on the limitations of legal 
estates; e.g., if an estate is vested in trustees and 
their heirs in trust for A. for life, without impeach¬ 
ment of waste, with remainder to trustees to preserve 
contingent remainders, with remainder in trust for 
the heirs of the body of A., the trust being an 
executed trust, A., according to the rule in Shelley's 
case, which is a rule of law, will be held to take an 
estate tail (&); and to this rule it is believed there 
is no exception whatsoever in the case of executed 
trusts. On the other hand, in the case of executory 
trusts, a court of equity sometimes does, and some¬ 
times does not, put the same construction on technical 
words as is put by a court of law on the limitations 
of legal estates, acting in this respect not capriciously 
or arbitrarily, but according to certain rules or dis¬ 
tinctions which we will now explain and illustrate. 

And firstly, it may be stated generally, that in 
the case of executory trusts, a court of equity will not 
invariably construe with legal strictness the technical 
expressions in the document, but will, in completing 
the executory trust, mould it according to what it 
collects to be the real intention of the party, although 
that intention should be contrary to the strict legal 
effect of the language used; but if no intention con¬ 
trary to the legal effect of the language used can be 
collected, either from the document itself or from the 
nature of the case, a court of equity construes the 
technical terms in strict accordance with their legal 


(a) Egcrton v. Brovmlow , 4 H. L. Ca. 210 ; Sackville • West v. Holmes- 
dale, L. R. 4 II. L. 543. 

(b) Jervoise v. Duke of Northumberland, I J. & \V. 559. 


As to trusts 
executed,— 
equity follows 
the law. 


As to trusts 
executory,— 
equity may or 
may not follow 
the law. 


Two guiding 
principles in 
executory 
trusts. 



THE ORIGINALLY EXCLUSIVE JURISDICTION. 


56 


meaning (c). And, secondly, it is to be mentioned, 
that in two documents (and it is believed in two 
documents, only) executory trusts are found, namely, 
(a.) Marriage Marriage Articles and Wills; and as regards marriage 
tendon always articles, the very object and purpose of these furnish 
implied. j n themselves an indication of intention, their object 
being to secure that a provision shall be made for 
(6.) Wills,— the issue of the marriage; but in the case of wills, 
quires 1 to bT the court has no such object or purpose necessarily 
expressed. before it, and the testators intention can be known 
only from the words which he has used (d ); and it 
is necessary, therefore, to consider marriage articles 
and wills separately from each other. 


Executory And, firstly, as to executory trusts in marriage 

trusts under ar ticles:—If in these articles it is agreed that the 
marriage o 

articles: real estate either of the intended husband or of the 

dlcr^astrict 1 i nten ded wife, or of both, shall be settled upon the 

settlement in heirs of the body of them, or of either of them, in 

with°presumed such terms as would, according to the rule in Shelleys 

intention. ca$e > give both or either of them an estate tail,— 

thereby enabling both or either of them to defeat 

the provision intended to be secured for the issue,— 

courts of equity, considering that the object of the 

articles is to make a provision for the issue, will, in 

conformity with the presumed intention of the parties, 

decree a settlement to be made upon the husband or 

wife for life only, with remainder to the issue of the 

marriage successively in tail, as purchasers. Thus in 

Trevor v. Trevor (e), where A., in consideration of a 

then intended marriage, covenanted with trustees to 

settle an estate to the use of himself for life, without 

impeachment of waste, remainder to his intended wife 


(c) Glenorchy v. Bosvitle , I L. C. I. 

(d) Blackburn v. Stables , 2 V. & B. 369; Dccrhurst v. St. Albans t 
5 Mad. 260. 

(e) j P. W. 622 ; 5 Brown, P. C. Toml. ed. 122 ; Streatfield v. Streat - 
fiddy Ca. t. Talb. 176. 
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for life, remainder to the use of the heirs male of him 
on her body begotten, and the heirs male of such 
heirs male issuing, remainder to the right heirs of 
the said A. for ever:—Lord Maeclesfield said, that 
articles were only minutes or heads of the agreement 
of the parties, and ought to be so moulded as to 
effectuate the intention; and that the intention was 
to give A. only an estate for life; for if it had been 
otherwise, the settlement would have been vain and 
nugatory , putting it in A.’s power , as soon as the articles 
were made , to have destroyed them; and he held, that 
A. was entitled to an estate for life only, and that his 
eldest son took by purchase, as tenant in tail. 

Secondly, as to executory trusts in wills :—In (6.) Executory 
the case of these trusts, the intention of the testator ^coui^see^s 8 ’ 
must, as we have said, appear from the will itself, fort keex- 
that he meant (ii he meant) “ heirs of the body, or tion. 
words of similar legal import, to be words of pur¬ 
chase, and not of limitation ; for otherwise courts of 
equity will in these eases direet a settlement to be 
made according to the strict legal meaning of the 
words used. Thus, in the ease of a devise to trustees Construed 
in trust to convey to A. for life, and after his decease absence of ^ 

to the heirs of his body; here, as no indication of expressed in- 

. X r i mii i tention to the 

intention appears on the faee of the will that the contrary,— 
issue of A. should take as purchasers, the rule of v * 

law will prevail, and A. will take an estate tail. Ac¬ 
cordingly, in Sweetapple v. Bindon (/), where B. by 
will gave ^300 to her daughter Mary, to be laid out 
by her executrix in lands, and the lands to be settled 

to the only use of Mary and her children , and if 

Mary died without issue, the land to be equally 
divided between her brothers and sisters then living, 

—Lord Cowper said, that had it been an immediate 
devise of land, Mary the daughter would have been, 


(/) 2 Vern. 536 . 



THE ORIGINALLY EXCLUSIVE JURISDICTION. 


58 


Construed 
according to 
contrary in¬ 
tention,—if 
this is ex¬ 
pressed,— 
PapUlon v. 
Voice. 


(a.) The exe- 
cuted use ; 


by the words of the will, tenant in tail; and in the 
case of a voluntary devise, the court must take it as 
they found it, and not lessen the estate or benefit of 
the devisee; and the words children and issue in the 
will being used interchangeably, and as so used being 
(according to the rule in Wild's case) ( g ) equivalent 
to heirs of the body , the daughter Mary was deereed 
to have an estate tail under the will. On the other 
hand, in the ease of a devise to trustees, upon trust 
to convey to A. for life, and after his deeease to the 
heirs of his body, if the will contains expressions 
from whieh it ean be fairly gathered that the testator 
intended a strict settlement, —for example, either 
from the will mentioning the testators desire that 
A. should marry, or from the testator expressing that 
A. (notwithstanding the apparent limitations afore¬ 
said) should not have the power to bar the entail, 
or other like words,—then a, eourt of equity will 
effeetuate the intention by decreeing a striet settle¬ 
ment to be executed. Accordingly, in PapUlon v. 
Voice (h), where A. bequeathed a sum of money to 
trustees in trust to be laid out in the purchase of 
lands, to be settled on B. for life, without impeach¬ 
ment of waste, remainder (to trustees and their heirs 
during the life of B. to preserve contingent re¬ 
mainders, remainder) to the heirs of the body of B., 
remainder over, with power to B. to make a jointure; 
[and by the same will A. devised lands to B. for his 
life, without impeachment of waste, remainder (to 
trustees and their heirs during the life of B. to 
preserve contingent remainders, remainder) to the 
heirs of the body of B., remainder over],—Lord 
Chancellor King declared, as to that part of the 
case where the lands were devised to B. for life, 
though said to be without impeaehment of waste, 
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with (remainder to trustees to preserve contingent 
remainders) remainder to the heirs of the body of 
B.,—this last remainder was in the general rule, and 
the words of it must operate as words of limitation, 
and consequently create a vested estate tail in B.; 
but as to the other part, he declared that the court (6.) The exe- 
had power over the money directed by the will to be cutory use * 
invested in land, and that the diversity was where the 
will passed a legal estate, and where it was only execu¬ 
tory ; that in the latter case, the intention should take 
place, and not the rules of law,—so that as to the 
lands to be purchased, they should be limited to B. for 
life, with power to B. to make a jointure, remainder 
(to trustees during his life to preserve contingent re¬ 
mainders, remainder) to his first and every other son 
in tail male successively, remainder over. And the 
reader will have observed that, in the last-mentioned 
case, the already acquired lands devised by the will 
were so devised upon an executed trust,—so that the 
rule in Shelley's case could not but apply; but that 
the lands to be purchased , and then afterwards to be 
settled , devised by the will were so devised upon an 
executory trust,—so that the court was free to apply 
(or not to apply) the rule in Shelley's case , according 
as it found (or* did not find) in the will itself some re¬ 
ference to a marriage, or some other indication of an 
intention contrary to the strict legal meaning of the 
words. Now, the reference to jointuring was a re¬ 
ference to marriage, and was a sufficient reference 
for the court to act upon,—that particular portion of 
the will being, by the force or effect of such reference, 
taken out of the category of devises altogether, and 
put (in effect) into the category of marriage articles. 

And besides, if B. was to have had an estate tail, 
there would have been no necessity for giving him 
an express power to jointure ; for, as an incident to 
his estate tail and by virtue thereof, he could have 
made a jointure without any power in that behalf; 
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AVhat expres¬ 
sions have 
been held to 
show a con¬ 
trary inten¬ 
tion. 


II. Voluntary 
ti'usts and 
trusts for 
value. 


General rules. 
I. Ex nudo 
pacto non 
oritur actio ,— 
“Noaction lies 
upon an agree¬ 
ment without 
considera¬ 
tion. ” 


but if B. was only to have an estate for his life, then, 
of course, the express power to jointure was necessary. 
And in the following further cases on wills, it has 
been held that there was a sufficient indication of 
the testator’s intention that the words, “ heirs of the 
body,” or words of similar import, should be construed 
as words of purchase, and not of limitation, viz., where 
trustees were directed to settle an estate upon A. and 
the heirs of his body, “ taking special care that it 
“ should not be in the power of A. to dock the entail 
“ of the estate given to him during his life ” (i ); or, 
again, “ in such manner and form ... as that, if A. 
“should happen to die without leaving lawful issue, 
“ the property might then after his death descend 
“ unencumbered to B.” (k ); also a direction that the 
settlement shall be made “ as counsel shall advise,” 
has been held to indicate an intention that there 
should be a strict settlement (/). 

Secondly, the express trust may be either a volun¬ 
tary trust or a trust for valuable consideration ; and for 
the due understanding of this group of trusts, the 
three general principles or rules following have to be 
borne in mind, namely:— 

i. Firstly, the rule, Ex nudo pacto non oritur actio , 
that no action lies upon an agreement without con¬ 
sideration,—which is a rule as universally recognised 
in equity as it is at law. Thus, in Jefferys v. Jefferys 
(m), where a father who had by voluntary deed con¬ 
veyed certain freeholds, and covenanted to surrender 
[but had never actuallysurrendered] certain copyholds 
to trustees in trust for the benefit of his daughters, 
afterwards devised the same freehold and copyhold 


(i) Leonard v. Sussex , 2 Vern. 526. 

(k) Thompson v. Fisher } L. R. 10 Eq. 20. 

( l ) Bastard v. Proby , 2 Cox, 6. 

(m) Cr. & Ph. 138; and see Green ▼. Paterson f 32 Ch. Div. 95. 
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estates to his widow, by a will dated subsequently to 
Prestons Act, 1815 (55 Geo. III. c. 192), being the 
Act which first rendered a surrender to the uses of 
the will unnecessary, so that the will, regarded as an 
assurance, was complete not only as to the freehold 
lands, but also as to the copyhold lands, while the 
deed, regarded as an assurance, was complete as to 
the freeholds, but incomplete as to the copyholds,—in 
a suit instituted by the daughters after the testator’s 
death to have the trusts of the deed carried into 
effect, and to compel the widow to surrender to them 
the copyholds, to which she had meanwhile been 
admitted,—The Lord Chancellor said : “ The title 
“ of the plaintiffs (the daughters) to the freeholds is 
“ complete; and being first in date, is also first in 
“ right. But with respect to the copyholds, I have 
“no doubt that the court will not execute a voluntary 
“ contract ” (n). Consequently, the widow kept the 
copyholds, but the daughters got the freeholds. 

2. Secondly, the rule that an imperfect convey- 2. imperfect 
ance is in equity regarded as evidencing a contract e^dTnc^of’iT 
to convey; and such contract is accordingly binding contract. 

or not binding as the case may be (0), that is to 
say,—(1.) An imperfect conveyance, if for valuable 
consideration, is binding; but (2.) An imperfect con¬ 
veyance, if voluntary , is not binding; and reading 
these observations backwards, they hold equally true, 
that is to say,—(1.) A conveyance for value is bind¬ 
ing, although imperfect; but (2.) A voluntary con¬ 
veyance is not binding, if imperfect. 

3. And thirdly, the rule that a voluntary convey- 3 . Trust may 
ance, if-perfect, will be binding; in other words, that 

a trust may bo raised without any consideration; and 


(n) Wilkinson v. Wilkinson , 4 Jur. N. S. 47. 

(o) Parker v. Taswell , 4 Jur. N. S. 183 ; 2 De G. & J. 559; and e 
In re Earl of Lucan, Hardiuyc v. Cobden, 45 Ch. Div. 470. 
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in Ellison v. Ellison ( p ), Lord Eldon says: “ I take 
“ the distinction to be, that if you want the assistance 
“ of the eourt to constitute you a cestui que trust , and 
“ the instrument is voluntary, you shall not have that 
“ assistance for the purpose of constituting you a cestui 
i( que trust” ( q ),—implying that, if you are already 
completely constituted , then you are all right, and 
may enforce your rights under the deed. And it 
Has relation of will be found, in faet, that all the eases whieh have 
Trust hcen con- been deeided on voluntary trusts, whether in favour 
stituted ? 0 f or against volunteers, have turned upon the single 
inquiry,—Has the trust been completely constituted 
or declared ? Beeause if so, it is binding; and if not 
so, it is no good at all, even as a ground of action for 
completely constituting it. The inquiry is, however, 
sometimes one of the greatest nieety, depending on 
certain minute distinctions, whieh it is now proposed 
to examine. 


I. Where 
donor is both 
legal and equi¬ 
table owner. 

{a.) Trust 
actually exe¬ 
cuted,—either 
(i.) by con¬ 
veyance or 
assignment 
upon trust; or 
(2.) by donor’s 
declaration of 
trust. 


I. And firstly, in eases where the donor has the 
legal as well as the equitable interest in the property, 
—If the eonveyanee upon trust for the donee has 
been actually and effectually made, as if the donor by 
a complete legal conveyance has transferred land or 
stoek, no difficulty will arise, for then equity will en¬ 
force the trust even in favour of a volunteer as against 
not only the donor himself, but also all subsequent 
volunteers (?*). And the rule is the same, not only 
if the donor has effectually eonveyed the property to 
trustees for the donee, but also where he declares him¬ 
self a trustee for the donee; for in sueh latter ease 
also a binding trust is created,—the complete efficacy 
of sueh a declaration being expressly recognised by 
Lord Eldon in the ease of Ex parte Pye (s), where 


{p) 1 L. C. 271. 

(g) Jones v. Lock , L. R. I Ch. 25. 

(r) Ellison v. Ellison , 1 L. C. 273. 

(i) Ex parte Pye , ex parte Dubost t 18 Ves. 140, 145. 
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he says: “ It is clear that this court will not assist a 
“ volunteer,—that upon an agreement to transfer stock 
“this court will not interpose in favour of a volunteer; 

“ but if the party has declared himself to be the trustee of 
“ that stocky it becomes the property of the cestui que trust 
“ without more, and the court will act upon it.” And 
we may here mention, that in the above-cited case of 
Jefferys v. Jcfferys the voluntary deed which con- Jefferys v. 
tained the covenant to surrender the copyholds did not nodeliaration 
contain any declaration by the covenantor that in the ^ r t r r ^^" til 
meantime and until such surrender had been made Steele v. 
he would stand seised of the copyholds upon trust for declaration of 
his daughters: but according to the case of Steele v. g^enTe* 1 — 
Walker (u), if the voluntary deed had contained such the different 
a declaration, it would have been a perfect document, 
and the daughters and not the widow would have had 
the copyholds. For in the case of Steele v. Walker , 
where, in addition to the covenant to surrender, there 
was also a declaration of trust, Lord Romilly, M.R., 
said: “The covenant to surrender the copyholds con- 
“ tained in the voluntary settlement could not be en- 
“ forced against her (scil. the voluntary settlor); yet the 
“ tnost declared by Mrs . Chollet (the voluntary settlor) of 
“ the copyholds until a surrender was made was in my 
“ opinion perfectly good, and constituted her a trustee 
“ of these copyholds upon the trusts declared by the 
“ deed.” 

The difficulty in all this group of cases arises where (6.) Trust not 
the donor has not made or intended to make any de- cuted,Either 
claration of trust properly so called, but has attempted (?•) no dedam- 

. /it r tion of trust; 

to make a complete legal conveyance or assignment, or (2.) incom- 
and has failed to do so; and in considering the effect ance e o C r 0nvey ' 
of such ineffectual attempts, it used to be necessary to “J^ nmeilt on 
inquire whether the property was of a species which 


(0 Cr. & Ph. 138; and disting. Green v. Paterson, 32 Ch. Div. 95. 
(«) 28 Beav. 466. 



64 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


(i). Of pro¬ 
perty assign¬ 
able at law. 


Antrobus v. 
Smith, —en¬ 
dorsement 
under hand 
only, and 
purporting to 
assign. 


Starlt v. Law , 
—non-com¬ 
pliance with 
the particular 
formalities 
required on an 
assignment. 


admitted of a complete conveyance or assignment 
at law; for if it was of that character, then if the 
purported legal conveyance or assignment was left 
imperfect, the donee received no aid from the court 
to perfect the apparently intended gift. And ac¬ 
cordingly, in Antrobus v. Smith ( v ), where A. made 
the following endorsement, under his hand only, upon 
the reeeipt for one of his subscriptions to the Forth 
and Clyde Navigation Company: “ I do hereby 
“ assign to my daughter B. all my right, title, and 
“ interest of and in the enclosed eall, and all other 
“ ealls in the F. and C. Navigation,”—the eourt 
held, that no trust was created in favour of B., the 
Master of the Rolls saying: “This instrument was 
“ of itself incapable of conveying the property. Mr. 
“ Crawford has not in form declared himself a trustee , 
“ nor was that mode of doing what he proposed in 
“ his contemplation. He meant a gift. He says he 
“ assigns the property; but the gift was not complete ; 
“ the property was not transferred by the aet. There 
“ is no case in which a party has been compelled to 
“ perfect a gift whieh, in the mode of making it, he 
“ has left imperfect. There is a locus pcenitentice , as 
“ long as it is incomplete.” And in Searle v. Law ( x ), 
the mere failure of the voluntary assignor of certain 
turnpike bonds to observe the foi'inalities required by 
the Turnpike Road Act whieh was regulative of the 
legal assignment, was held fatal to the intended 
trust, the Vice-Chancellor saying:—“As he (the 
“ settlor) has omitted to take the proper steps to make 
“ the deed an effectual ASSIGNMENT, both the legal and 
“ the benefieial interest in the bonds remained vested 
“ in him at his death, and therefore now belong to 
“ his exeeutors.” 


(v) 12 Ves. 39 ; ShiUito v. Hobson , 30 Ch. Div. 396. 

(x) 15 Sim. 95. See and distinguish Nanney v. Morgan, 37 Ch. 
Div. 346. 
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On the other hand, if the property purporting to (2.) of pro¬ 
be assigned was such that it could not be completely ^Jignabie at 
transferred at law, the rule was that the purported law * 
conveyance or assignment of it was good if the donor 
had done all that he could to perfect the assignment; and 
it was only when he left anything imperfect which he 
might have perfected or made more nearly perfect that 
the purported conveyance or assignment was bad. 

Therefore, in Fortescue v. Barnett (y), where J. B. Fortescue v. 
made a voluntary assignment by deed of a policy poi^ofas- 
of assurance upon his own life for £ 1000 to trustees, P. ur - 

upon trust for the benefit of his sister and her ment of, by 
children if she or they should outlive him; and deed ' 
he duly delivered the deed to one of the trustees, 
but kept the policy in his own possession; and no 
notice of the assignment having been given by the 
trustees to the assurance office, J. B. afterwards 
surrendered to the assurance company, for valuable 
consideration, the policy and a bonus declared upon 
it,—Upon a bill filed by the surviving trustee of 
the deed against the executors of J. B., then deceased, 
to have the value of the policy replaced out of his 
estate, the court held that, upon the delivery of the 
deed, no act remained to bo done by the grantor to 
give effect ( scil . as against himself) to the assignment 
of the policy, and that his estate was liable to make 
good the amount of the value of the policy assigned 
by the deed. And in the somewhat similar case 
of Pearson v. Amicable Assurance Office (2), the court 
arrived at the same conclusion, viz., that the assign¬ 
ment, being by deed , was complete, and the gift per¬ 
fect and binding. And so also, in Fox v. Hanks (a), 
where a husband assigned by deed certain leaseholds 


(y) 3 My. & K. 36; and see In re Walhampton Estate , 26 Ch. Div. 391 

(z) 27 Beav. 229. 

(a) 13 Ch. Div. 822, following in effect Badddey v. Badddey % 9 Ch. 
Div. 113 ; and see Conveyancing Act, 1881, s. 50. 


E 
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to his wife without the intervention of trustees, the 
court held that the assignment was complete,although, 
by the then state of the law, it left the husband still 
possessed of the legal estate,—the defect here being 
not a neglect of the party, but merely an imperfection 
in the legal consequences of a complete legal act. 
But when a deed was not used, there could be no 
Edwards legal assignment; wherefore in Edwards v. Jones ( b ), 
purporting 11 ^ where the obligee of a bond, five days before her 
be assigned by death, signed a memorandum not under seal , which 

memorandum t tit . _ . _ 

underhand was endorsed upon the bond, and which purported 
to be an assignment of the bond without considera¬ 
tion to a person to whom at the same time the 
bond was delivered, the gift was held to be in¬ 
complete, and the court could not give effect to it, 
the Lord Chancellor saying: “ The memorandum 
“ being inoperative for the purpose of transferring 
“ the bond, which was a mere chose in action, the 
“mere delivery or handing over of the bond does 
“ not constitute a good gift inter vivos of the bond; 
“ and the intended gift being purely voluntary and 
“incomplete , this court will not complete it” (c). 
Assignment of And in conclusion of this branch of the subject, it 
legaTchoses ma y be observed that all varieties of property not 
inaction. formerly assignable at law have been now made 
assignable at law (^/); consequently the distinction 
aforesaid between property that is, and property 
that is not, properly assignable at law, is for the 
future rendered unnecessary; and the question in 
all cases now is simply, whether the property has 
been in fact completely assigned at law. 


( b) i My. & Cr. 226. 

(c) Blakely v. Brady , 2 Dr. & Walsh, 311 ; and distinguish Baddeley 
v. Baddeley , 9 Ch. Div. 113. 

( d) Policies of life aKsurance are assignable under 30 & 31 Viet. c. 
144 ; policies of marine insurance, under 31 & 32 Viet. c. 86 ; aud debts 
and other legal choses in action generally, under 36 & 37 Viet. c. 66, 
8. 25, sub-sec. 6. 
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II. Secondly, in cases where the donor has only 
an equitable interest in the property, the legal estate 
being vested in trustees,—In these cases, the settlor 
may either, firstly, direct the trustees to hold the 
property in trust for the donee; and by such a direc¬ 
tion, though without consideration, a trust is well 
and irrevocably created (c ),—the direction being in 
writing as regards lands, whether freeholds, leaseholds, 
or copyholds, and being either in writing or oral 
as regards pure personal property (/); and for the 
validity of the trust so created, no notice of the 
direction need be given to the trustees, in whom the 
legal interest is vested (#), such notice being only 
necessary to protect the new cestui que trust as against 
third parties (A). Or, secondly, the settlor may, 
instead of making such a direction as aforesaid, 
purport to assign his equitable interest in the 
property,—in the case of lands, by conveying his 
equitable interest therein; and in the case of person¬ 
ality, by assigning his equitable interest therein; 
and as regards the donor’s conveyance of his equi¬ 
table interest in lands, if a deed is used, that will 
make a complete gift (t); and as regards the 
donor’s assignment of his equitable interest in per¬ 
sonal estate, the rule is the same, namely, that if 
a deed is used, the gift will be complete (A). And 
the whole law as to voluntary trusts is thus sum¬ 
marised by Lord Justice Turner in Milroy v. Lord (l): 
“ In order to render a voluntary settlement valid 


(e) BUI v. Cureton, 2 My. & K. 503. 

{/) MFaddcn v. Jenkins, 1 Ph. 153 ; Penfold v. Mould, L. R. 4 Eq. 562. 
(g) Tierney v. Wood, 19 Beav. 330; Donaldson v. Donaldson, Kay, 
711 ; Kronheim v. Johnson, 7 Ch. Div. 60. 

(A) Donaldson v. Donaldson, Kay, 719. 

(i) Gilbert v. Overton, 2 H. & M. no; Nanney v. Morgan, 37 Ch. 
Div. 346 ; Bridge v. Bridge, 16 Beav. 322. 

(fc) Kekewich v. Manning, 1 De G. M. <& G. 176; Meekv. Kettlewell , 
I I la. 464 ; Donaldson v. Donaldson, Kay, 711 ; Hardingc v. Cobden, 
45 Ch. Div. 470. 

( 1 ) 4 De G. F. <fc J. 264; In re King, Sewell v. King, 14 Ch. Div. 
179; Paul v. Paul, 19 Ch. Div. 47; 20 Ch. Div. 742. 
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(6.) Trust not 
actually exe¬ 
cuted,— 
either (i.) by- 
direction to 
trustees; or 
(2.) by convey 
ance or assign¬ 
ment of equi¬ 
table interest. 


III. Fraudu¬ 
lent trusts ,— 
principally in 
relation to 
marriage. 


“ and effectual, the settlor must have done everything 
“ which, according to the nature of the property 
“ comprised in the settlement, was necessary to be 
“ done in order to transfer the property and render 
“ the settlement binding upon him. He may, of 
“ course, do this by actually transferring the property 
“ to the persons for whom he intends to provide, and 
“ the provision will then be effectual; and it will be 
“ equally effectual if he transfers the property to a 
“ trustee for the purposes of the settlement, or declares 
“ that he himself holds it in trust for those purposes; 
“ and if the property be personal, the trust may, as I 
“ apprehend, be declared either in writing or by parol. 
“ But in order to render the settlement binding, one 
“ or other of these modes must, as I understand the 
“law of this court, be resorted to, for there is no 
“ equity in this court to 'perfect an imperfect gift; ” 
and where the facts show an intention to transfer 
property, and not to declare a trust, the court will 
not give effect to an imperfect transfer by treating 
it as a declaration of trust (m) } excepting (as we have 
seen) between husband and wife ; but an assignment 
of, e.g. y mortgage debts, being complete as such, 
would not be an imperfect assignment within this 
rule, merely because the deed of assignment did not 
contain also an assignment of the securities for the 
same debts ( n ) f —for the debts may be given, although 
the securities therefor are not also given. 

Thirdly, a conveyance upon trust may (or may 
not) be fraudulent, and ineffectual (or effectual) 
accordingly. Further, various species of frauds, aris¬ 
ing either at common law or under the provisions 
of particular statutes, have to be considered, and 


(m) Warriner v. Rogers , L. R. 16 Eq. 340 ; Richards v. Ddbridgc , 
22 W. R. 584 ; Breton v. Woolven , 17 Ch. Div. 416 ; Shillito v. Hobson , 
30 Ch. Div. 396. 

(n) In re Patrick , Bills v. Tatham, 1891, I Ch. 82. 
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principally in connection with marriage settlements, 
in order to determine whether the settlement (being 
otherwise good and perfect) is to stand or fall. We 
propose to indicate the principal provisions of the 
relevant statutes. 

(a.) By the statute 13 Eliz. c. 5, all covinous (a.) 13 Eliz. 
conveyances, gifts, or alienations of lands or goods, u n den fiaUds 
whereby creditors might be in any wise disturbed, 
hindered, delayed, or defrauded of their just rights, 
are declared utterly void; but the Act is not to 
extend to any estate or interests in lands, &c., on 
good consideration and bond fide conveyed to any 
person not having notice of such covin; and under 
this statute we have to consider both voluntary 
conveyances and conveyances for value. 

Firstly, As regards voluntary conveyances:—The (A.) Voluntary 
statute 13 E liz.. c^ 5, does not_declare voluntary con- conveyance3 ' 
ve yance s_a& .such. to. be_void, but -only fraudulent must be 
voluntary conveyances^ to be void ( 0 ); -but.a yolun- hond fi de - 
tary conveyance, ifittend to, defeat or,delay the creditors. 

(pjb is deemed fraudulent within the statute. It was Settlor being 

for some time thought, that the mere fact of the 

settlor being indebted at the time of the voluntary validate con- 

~ . . 1*1 i veyance. 

conveyance was sumcient to invalidate that convey¬ 
ance under the statute; and certain dicta of Lord 
Westbury in Spirett v. Willovjs (q) were supposed to Doctrine in 
support that view. It was there said, “ that if the ^^stated*^ 
“ debt of the creditor by whom the voluntary con- and explained. 
“ veyance is impeached existed at the date of the settle - 
“ ment , and it is shown that the remedy of the creditor 
“ is defeated or delayed by the existence of the settlement , 

“ it is immaterial whether the debtor was or was not 


(0) Hottoioay v. Millard , I Mad. 414. 

(/>) Ex parte EUiott t 2 Ch. Div. 104 ; Ex parte Chaplin , 26 Ch. Div. 
[ 9 - 

(g) 3 De G. J. & S. 293; 34 L. J. Ch. 367. 
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“solvent after making the settlement.” His Lord- 
ship meant, of course, that having shown so much, 
you had shown enough, and it was not necessary to 
go on and show further that the settlor was also 
insolvent; but his Lordship did not intend to say, that 
the voluntary conveyance might not have been sup¬ 
ported by proof of the settlors solvency; for it 
seldom happens that a man is not indebted to some 
extent when he makes a voluntary settlement, but 
then he is usually able, both after the settlement 
and before it, to pay all his creditors without diffi¬ 
culty ; and it is only when the creditors are delayed 
seriously by the settlement in getting paid their 
debts that the settlement is made void under the 
statute (r). Moreover, the principle laid down in 
Spirett v. Willows has been approved, and also ex- 
Frtcman v. tended, in the recent case of Freeman v. Pope (s). 
rionof^dsion The kill there was filed for the administration of the 
{ *£? iretty ' estate of A., and to set aside a voluntary settlement 

Willows .Tii* • J i t i 

executed by him some years previous to his death, 
by a creditor whose claim had accrued since the date of 
the settlement; and it was proved that A. was per¬ 
fectly solvent up to the date of the settlement, but 
that the effect of the settlement was to deprive him of 
the means of paying certain THEN EXISTING debts . Lord 
Hatherley decided against the validity of the settle¬ 
ment, and held in effect that the subsequent creditors , 
upon showing that the money lent by them must 
have been applied towards paying the former creditors 
who were in existence at the date of the settlement, 
but had subsequently been paid off, had an equity 
to “stand in the shoes” of the previously existing 
creditors, for the purpose of impeaching the settle- 


(r) Compare sect. 47 (Bankruptcy Act, 1883, 46 & 47 Viet. c. 
52), and In re Tetley , W. N. 1896, p. 86. 

(a) L. R. 5 Ch. 538; and see Taylor v. Ccenen, I Ch. Div. 636 ; 
Ex parte Russell , in re Butter worth, 19 Ch. Div. 588 ; Golden v. Gillam y 
20 Ch. Div. 389. 
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ment (£). And upon the question what amount of 
indebtedness will raise the presumption of fraudulent 
intent within the meaning of the statute, a question 
which is clearly one of evidence to be decided upon 
the facts of each case, it may be answered that mere 
indebtedness will not suffice, nor yet is it necessary 
to prove absolute insolvency; but, to quote the words 
of Lord Hatherley in Holmes v. Penny (u ),—“ The 
“ settlor must have been at the time so largely in¬ 
debted as to induce the court to believe that the 
“ intention of the settlement was to defraud the 
“ persons who at the time of making the settlement 
“ were creditors of the settlor ” (v). 


What amount 
of indebted¬ 
ness will raise 
presumption 
of fraudulent 
intent within 
the meaning of 
13 Eliz. c. 5. 




Secondly, As regards conveyances for value:— (B.) Con-^ 
These conveyances may be either (a.) Mortgages, or vaiue. Ces ° r 
(&.) Sales out and out. As regards Mortgages, when Either of 
these are given by a trader (or, in fact, by any one), rr h of e part Perty 
they may be either of the whole, or substantially of onl y thereof - 
the whole, property of the debtor, or they may be of 
part only of such property; and again, they may be 
in consideration either of a past advance, with or 
without some further substantial advance, or wholly 
in consideration of a future (or present) advance; Either for a 
and where the conveyance is a sale out and out, the present ad- & 
like distinctions may be found. Now, when the con- vance - 
veyance in question, being for value as aforesaid, is 
impeached as fraudulent under the statute 13 Eliz.c. 5, 
what is the test of fraud? According to Mellish, 

L.J., in Ex parte Ellis (x ),—and his opinion was Conveyance, 
adopted by Bowen, L.J., in Ex parte Chaplin (y), ^t n a^ udu " 
where a debtor assigns the whole of his property as when not. 
a security for a past debt only, it is an act of bank- 


(t) Ex parte Mercer , in re Wise , 17 Q. B. D. 290. 

(u) 3 K. & J. 90. 

(v) See Ridler v. Ridler t 22 Ch. Div. 74. 

(x) 2 Ch. Div. 798. 

(y) 26 Ch. Div. 333. 
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According as 
subsequent 
bankruptcy 
or not. 


Subsequent 
purchaser for 
value pro¬ 
tected. 


ruptcy, whatever the motives of the parties may have 
been; but if there is also a further advance, it is 
then not a question of whether the further advance 
is great or small, but whether there was a bond fide 
intention of carrying on the business of the debtor 
(*cil in the case of a trader). And according to 
Giffard, L.J., in Alton v. Harrison (2), if no bank¬ 
ruptcy supervenes, then it makes no difference, so 
far as regards the statute of Elizabeth, whether the 
conveyance is of the whole or of only a part of the 
debtor’s property; that is to say, if the deed is bond 
fide , that is, if it is not a mere cloak for retaining a 
benefit to the debtor (a), it is a good deed imder the 
statute of Elizabeth. And as regards Sales out and 
out, the like remarks, it may be assumed, will hold 
good, so that, in fact, when the conveyance is for value 
and is bond fide , the express words of the statute of 
Elizabeth, are complied with, and the deed is not 
fraudulent; and an express intent to defraud, or ex¬ 
press mala fides, must be proved in such a case in 
order to defeat the deed (i b ). Moreover, it is further 
to be observed, that if the person entitled under a 
settlement which is fraudulent within the 13 Eliz. 
c. 5, should before the settlement is avoided, and for 
a valuable consideration, have conveyed away or 
charged his estate or interest thereunder, then to 
the extent of such conveyance or charge the settle¬ 
ment will remain good ( c ); and apparently, also, a 
settlement which is in the first instance voluntary 
may, by matter ex post facto , become a settlement for 
value (d ); and in such a case, its validity or invalidity 
must be determined as if it was originally for value; 


( z) L. R. 4 Cb. App. 626. 

(a) Twynet Case, i Sm. L. C. p. 1. 

(b) Hai-man v. Rickards, io Ha. 89 ; Golden v. Gillam , 20 Ch. Div. 

389- 

(c) Halifax Bank v. Glcdhill , 1891, 1 Ch. 31 ; In re Vansittari , ex 
parte Brown, 1893, 2 Q. B. 377 ; In re Brail , ex parte Norton , ib. 381. 

(d) Prodyers v. Langham , Sid. 133. 
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but the decision in Price v. Jenkins hereinafter men¬ 
tioned, as regards leaseholds subject to rents and 
onerous covenants, is not applicable upon this ques¬ 
tion of value (e). 

(&.) The statute 27 Eliz. c. 4, whieh was passed 
for the protection of purchasers , enacted that every 
conveyance, grant, eharge, lease, limitation of use, of 
in or out of any lands, tenements, or other heredita¬ 
ments whatsoever, for the intent and purpose to 
defraud and deceive such persons, &c., as should pur¬ 
chase the said lands, or any rent or profit out of the 
same, should be deemed, as against sueh purchasers, 
to be wholly void , frustrate, and of none effect. And 
upon this statute it was deeided, that a voluntary 
settlement of lands, whether freehold, copyhold, or 
leasehold, made on consideration only of natural love 
and affeetion, or for no consideration, was void as 
against a subsequent purchaser of the same lands for 
valuable consideration, even though with notiee (/); 
for the very execution of a subsequent conveyance of 
the same lands sufficiently evinced (it was said) the 
fraudulent intent of the former one. The meritorious 
or voluntary settlement was, however, good as against 
the grantor ( g ), who therefore could not himself have 
compelled speeifie performance of a subsequent con¬ 
tract entered into by him for the sale of the lands so 
settled ( h ), though the purchaser from him might do 
so (z). And it was further deeided on this statute, 
that chattels personal were not within it; and there¬ 
fore a voluntary settlement of chattels personal was 
not defeated by a subsequent sale of the same 


(e) Ridler v. Ridler , 22 Ch. Div. 74. 

(/) Doc v. Manning , 9 East. 59. 

(g) See Ayerst v. Jenkins . L. K. 16 Eq. 275. 

(h) Smith v. Garland , 2 Mer. 123 ; and see In re Di'iggs and Spicer , 
1S91, 2 Ch. 127 ; and In re Carter and Kenderdine t 1897, I Ch. 776. 

(i) Dalcing v. Whimper , 26 Beav. 568. 


(6.) 27 Eliz. 
c. 4,—frauds 
under. 
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press or direct. 


chattels (k ); and as regards chattels real, i.e ., lease¬ 
hold properties, it was decided in Price v. Jenkins (l), 
that if the volunteer undertook to observe the cove¬ 
nants comprised in the lease, and such covenants 
were of an onerous character, then the deed of gift 
was not, in fact, voluntary. Also, a mortgagee (m), 
and likewise a lessee, was esteemed a purchaser (soil., 
pro tanto) within the meaning of the statute; but a 
judgment creditor was not so (n ); and when it was 
said that a mortgagee or a lessee was a purchaser pro 
tanto , it was meant and intended, that the mortgage 
or lease prevailed over the voluntary settlement, to 
the extent (and only to the extent) required to give 
full effect to the mortgage or lease; and subject to 
such mortgage or to such lease, the voluntary set¬ 
tlement remained good; and the doctrine of con¬ 
solidation (hereinafter considered in the chapter on 
Mortgages) was never applicable as against the 
voluntary settlement ( o ). Also, a bond fide purchaser 
for value from the heir-at-law or from the devisee of 
the voluntary settlor was not within the statute ; nor 
was a bond fide purchaser for value from one claiming 
under a second voluntary conveyance (p) y — soil, be¬ 
cause the intermediary vendor in all three cases was 
but a volunteer himself, and could not by selling 
convey a better or higher estate than he himself 
had; and the rule was absolute, that the person who 
(whether as subsequent purchaser, mortgagee, or 
lessee) claimed by virtue of the statute to set aside 


(k) Bill v. Cureton , 2 My. & K. 503 ; M‘Donnell v. Hesilrige y 16 Beav. 

346. 

( l) 5 Ch. Div. 919; see also Gale v. Gale , 6 Ch. Div. 144; Ex 
•parte HiUmany in re Pumfrey , 10 Ch. Div. 622 ; Harris v. Tubb, 42 Ch. 
Div. 79. 

(m) Chapman v. Emery , Cowp. 279 ; Cracknall v. Janson y 11 Ch. Div. 
1 ; In re Walhampton Estate , 26 Ch. Div. 391. 

(n) Bevan v. Earl of Oxford , 6 De G. M. & G. 507. 

(0) In re Walhampton Estate , 26 Ch. Div. 391. 

(p) Doe v. Rusliam, 17 Q. B. 723 ; Lends v. Recs y 3 K, & J. 132 ; 
Richards v. Lewis , 11 C. B. 1035 ; General Meat Supply Association v. 
Bouffler, W. N. 1879, 26. 
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the prior voluntary settlement, must have claimed 
under and through the voluntary settlor himself, and 
through or under no other person whatsoever ( q ), and V 

such claim must have been directly and p roximate ly 
through or under the settlor, and not indirectly or by 
infer ence of law or rule of equity (r). It was a rule 
also, that where the voluntary settlement was set aside Volunteers,— 
in favour of a subsequent purchaser, the volunteers th^purchase 0 - 
had no right to the specific purchase-money ( s ); but mone y ? 
if the settlement had contained a covenant for quiet 
enjoyment, the settlor would have been liable thereon 
for damages, amounting (in effect) to the amount of 
the specific purchase-money (£). Also, if the person Volunteers,— 
or persons entitled under the voluntary settlement alienator* 5 * * * * 10 
should, before any subsequent sale or mortgage of the charge - 
property had been made by the voluntary settlor, and 
for a valuable consideration, have conveyed away or 
charged his or their estate or interest thereunder, 
then to the extent of such conveyance or charge the 
settlement remained good ( u ); and such settlement 
might also, by reason of matters ex post facto , have 
become a settlement for value ( v ). 


But now all these decisions upon the statute 27 Voluntary 
Eliz. c. 4, have been, in large measure, deprived of Act,^893,°— 
them relevancy or importance, it having been enacted eff ectof. 
by the Voluntary Conveyances Act, 1893 ( x), that 
(save as regards subsequent purchasers, mortgagees, 
and lessees who have become such before the 29th 
June 1893) no voluntary conveyance which shall 
have been in fact made bond fide and without any 


(5) Godfrey v. Poole, 13 App. Ca. 497. 

(r) In re Walhampton Estate, Rupra. 

(a) Baking v. Whimper, 26 Beav. 568 ; In re Walhampton Estate , 
supra. 

(<) Hales v. Cox, I N. R. 344 ; Dolphin v. Aylward , L. R. 4 H. L. 
486. 

(u) Halifax Bank v. Gledhill, supra, 

(v) Prodyers v. Langham, Sid. 133 ; George v. Milbanke, 9 Ves. 190. 
(as) 56 & 57 Viet. c. 21. 
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actual fraudulent intent shall henceforth be deemed 
fraudulent and void within the meaning of the 27 
Eliz. c. 4,—so that now a voluntary settlement of 
land is as favourably situated as a voluntary settle¬ 
ment of pure personal estate made on any lawful 
consideration. And here we will observe, that lawful 
considerations generally may be divided into two 
classes, namely, (1) Meritorious considerations (some¬ 
times called good considerations), being considerations 
of blood or natural affection, or of generosity or 
moral duty; and (2) Valuable considerations,such as 
money , marriage , or the like, which the law esteems 
an equivalent for money. The consideration of 
marriage in particular, has always been recognised 
by courts of law and equity as a valuable one; and 
previously to the Statute of Frauds, a mere oral 
promise by the intended husband to settle property 
upon the intended wife was upheld by the subsequent 
marriage; and the Statute of Frauds, 29 Car. II. 
c. 3, s. 4, did not change this principle, but only 
required, by way of evidence , that the ante-nuptial 
agreement should be in writing, in order to bind the 
husband, or other the party signing it. In the case, 
therefore, of an ante-nuptial xvritten agreement fol¬ 
lowed by marriage , the wife was esteemed a purchaser 
for value (y); and an ante-nuptial parol agreement, 
subsequently embodied in and evidenced by a post¬ 
nuptial settlement made in pursuance of the agree¬ 
ment, appears to be also good as a purchase for 
value ( z ), it being sufficient if the written evidence 
is forthcoming before action brought; but a mere 
post-nuptial voluntary settlement without any ante¬ 
nuptial agreement, either verbal or written, was void 


(y) Kirk v. Clark , Prec. in Cb. 275. 

(z) Dunda3 v. DutenSs 2 Cox, 235 ; Spurgeon v. Collier, 1 Eden, 55 ; 
Warden v. Joriea, 2 De G. & Jo. 76 ; Hope v. 11 ope, W. N. 1893, p. 20 ; 
and see the principle in Bailey v. Sweeting , 9 C. B. N. S. 843; 30 L. 
J. C. P. 150. 
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under the statute 27 Eliz. c. 4, as against a subsequent 
purchaser for value, even with notice (a); but of 
course, such a settlement will now be within the 
protection given to it by the Voluntary Conveyances 
Act, 1893, already mentioned. 

Even before the last-mentioned Act, a court of Bond fide 
equity supported post-nuptial settlements on very settlement^ 
slight valuable consideration. Thus, in Hewison v. supported on 

0 . . . slight con- 

Negits (b ), it was decided that if the wife’s real sideration. 

estate, of which her husband would be entitled to 
receive the rents and profits during the coverture, 
was settled by merely post-nuptial settlement on 
her for life, for her separate use , &c., with remainder 
to the children, the post-nuptial settlement was not 
void under the statute 27 Eliz. c. 4, as against a sub¬ 
sequent purchaser from the husband and wife, but 
that the interests of the children under the settle¬ 
ment held good,—for the husband had purchased 
these interests for his children by giving up his own 
life-estate in consideration of the estates limited to 
his children. On the other hand, even an ante- Maid jidc pre¬ 
nuptial voluntary settlement, for which the marriage m'entnot^^ * * 6 " 
was the sole consideration on the part of the wife, supported, 
could not have been supported as against a subse¬ 
quent purchaser, if the marriage was in effect no 
consideration emanating from the wife. Thus, in 
Colombine v. Penh all (c), where a gentleman went 
through a valid ceremony of marriage with a female 
who had previously lived with him in concubinage 
for a period of years, and settled considerable pro¬ 
perty upon her prior to and in purported consideration 


(а) Butterfield v. Heath , 15 Beav. 408; Warden v. Jones , 2 De G. & 

Jo. 76. 

(б) 16 Beav. 594; Bayspoolc v. Collins, L. R. 6 Ch. App. 228; 
Teasdale v. Braithwaite , 5 Ch. Div. 630; Shurmur v. Sedgwick , 24 Ch. 
Div. 597. 

(c) 1 Sm. & Giff. 228; Bvltntr v. Hunter , L. R. 8 Eq. 46. 
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of tho marriage,—the court, being of opinion that 
the marriage was wholly illusory as a consideration, 
and that the female was aware of the real character 
of the transaction, set aside the settlement as fraudu¬ 
lent against a subsequent purchaser; and the decision 
of the court in such a case would, sernble , still bo the 
same, notwithstanding the Voluntary Conveyances’ 
Act, 1893 ; for here there is mala fides and an actual 
fraudulent intent. 

(c.) The Bills (c.) A very factitious and artificial species of fraud 
1878^41^42 bas been introduced, for the protection primarily of 
1882 45 3 &4<5 d g enera l creditors of the grantor, and secondarily 
Viet! c. 43,— (since 1882) for the protection of the grantor himself, 
frauds under. 0 f g a J e Acts, I 878 and 1 882 (d) ; but 

as the provisions of these Acts are epitomised in 
Chapter xviii. infra, on Mortgages and Pledges of 
Personal Property, it is sufficient in this place to 
mention, that the Act of 1878, like the Bills of Sale 
Acts, 1854 and 1866, which it repealed, expressly 
exempts marriage settlements from its operation,— 
an exemption which extends, however, only to ante¬ 
nuptial, and not also to post-nuptial settlements ( e ), 
or agreements for a settlement (/). By the 20th 
section of the 1878 Act, it was also expressly pro¬ 
vided, that the chattels comprised in a bill of sale 
which had been and continued to be duly registered 
under the Act, should not be deemed to be in the 
possession, order, or disposition of the grantor of the 
bill within the meaning of the Bankruptcy Act, 
1869,—a provision which has been repealed by the 
15th section of the Act of 1882 as regards bills of 
sale given by way of security for money lent (y); 
but tho provision remains in force as regards post- 


{(l) 41 & 42 Viet. c. 31 ; 45 & 46 Viet. c. 43. 
(?) Ashton v. Blackskaw , L. R. 9 Eq. 510. 
{/) Wtnman v. Lyon , 1891, 2 Q. B. D. 192. 
{g) Swift v. PanncUj 24 Ch. Div. 210. 
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nuptial marriage settlements, or agreements for a 
settlement, and as regards all bills of sale save only 
mortgages. 

(< d .) By the Bankruptcy Act, 1883 (h), s. 47, re¬ 
pealing and extending to non-traders as well as to 
traders a similar provision contained in the Bank¬ 
ruptcy Act, 1869 (i), s. 91, the following provisions 
have been made, but with reference only to voluntary 
post-nuptial settlements or agreements (k) ; that is to 
say; Firstly, with reference to the husband’s property 
in his own right—(1.) Any post-nuptial settlement 
made within two years of the subsequent bankruptcy 
of the settlor is, ipso facto, void upon the bankruptcy 
(scil. as against the trustee in the bankruptcy); and 
(2.) Any post-nuptial settlement made within ten 
years of the subsequent bankruptcy of the settlor, 
and outside the first two of such ten years, is also 
void upon the bankruptcy (scil. as against the trustee 
in the bankruptcy), unless and until the cestuis que 
trustent under the settlement prove that the same 
was not in fact fraudulent as against the creditors of 
the settlor (l), and that the interest of the settlor in 
the property passed to the trustees of the settlement 
on the execution thereof (ra); but, upon the con¬ 
struction of these provisions of the statute, it has 
been held, that the settlement is not void until their 
is a trustee in the bankruptcy, so that any bond fide 
alienation in the meantime of the property comprised 
in the settlement is and remains good (n). And, 


(A) 46 k 47 Viet. c. 52. 

(t) 32633 Viet. c. 71. 

(A) Hance v. Harding, 20 Q. B. D. 732 ; Mackintosh v. Pogosc, 1895, 
I Ch. 50$> 

(l) In re Tetley , 1896, W. N. p. 86. 

(m) In re Holden , 20 Q. B. 1 ). 43 ; Hance v, Harding . ib. 732 ; In 
re Vansiitarl, ex parte Brown, 1893, 2 Q. B. 377 ; In re Brail, ex parte 
Norton, 1893, 2 0 . B. 381. 

(n) In re Vansittart , supra ; In re Brail , supra; In re Carter and 
Kenderdine's contract , 1897, I Ch. 776, overruling In re Briggs v. 
Spicer, 1891, 2 Ch. 127. 


|d.) The Bank- 
ruptcy Act, 
1883, s. 47,— 
frauds under. 


(1.) Voluntary 
settlements. 

(a.) Of hus¬ 
band’s own 
property. 
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(6.) Of wife’s 
property. 


(la.) Volun¬ 
tary covenants 
to settle. 


(2.) Fraudu¬ 
lent pre¬ 
ferences, &c. 


[3.) Acts of 
bankruptcy. 


Secondly, with reference to the husband's property 
in right of his wife,—Any post-nuptial settlement 
on the wife and children of the settlor is good (no 
matter how soon the bankruptcy of the settlor may 
come about), provided it be of property that has ac¬ 
crued to him through his wife during the coverture (0). 
And, Thirdly, with reference to ante-nuptial cove* 
nants and contracts by any one (trader or not) to 
settle property of his own yet to be acquired,— 
All such covenants and contracts shall be void upon 
subsequent bankruptcy, unless prior to such bank¬ 
ruptcy the property referred to has been both ac¬ 
quired, and also in fact settled pursuant to the 
covenant or contract (p). The Bankruptcy Act, 
1883, s. 48, has also provided that every conveyance 
or transfer of property or charge thereon made . . . 
by any person unable to pay his debts as they 
become due from his own money, in favour of any 
creditor, or any person in trust for any creditor, with 
the view of giving such creditor a preference over 
the other creditors, shall, if the person making . . . 
the same, is adjudged bankrupt on a bankruptcy 
petition presented within three months after the 
date of making . . . the same, be deemed fraudulent 
and void as against the trustee in the bankruptcy (g). 
Also, the same Act, s. 4, provides that (among other 
things) the three following conveyances by a debtor 
shall be deemed acts of bankruptcy, that is to say: 
(1.) A conveyance or assignment of his (the debtors) 
property to a trustee or trustees for the benefit of 
his creditors generally; (2.) A fraudulent convey¬ 
ance, gift, delivery, or transfer of his property, or 
of any part thereof; and (3.) Any conveyance or 
transfer of his property, or any part thereof or any 


(o) Mackintosh v. Pogose, 1895, * Ch. 505. 

(p) Ex parte Bishop, in re Tonnics , L. R. 8 Ch. App. 718. 

( q ) In rc Pollitt , ex parte Minor , 1863, I Q. B. 175. 
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charge thereon, which would under the Bankruptcy 
Act, 1883, or any other Act, be void as a fraudulent 
preference, if the debtor making such conveyance, 

&c., was adjudged bankrupt. 

In some cases the question has been raised, how who are 
far the consideration of marriage would extend, and ^opetf the 
whether limitations in favour of somewhat remote n ?? rrf i? e con ‘ 
objects were valid or not as against subsequent pur¬ 
chasers. A limitation to the issue of the settlor by a 
prospective second marriage was held not to be volun¬ 
tary (r), or at least not to be defeasible as voluntary, 
where the other limitations (which in themselves were 
for value) would also have been defeated if such volun¬ 
tary limitations were defeated ($),—the maintenance 
of such latter limitations being regarded as a special 
ground for the maintenance also of the voluntary 
limitations. So a settlement on her marriage, made 
by a woman of her property as a provision for her 
illegitimate child, was (on the like special ground) up¬ 
held as against a subsequent mortgagee ( t ); as also 
(and on the like special ground) a settlement in favour 
of the children of her former marriage, made by her 
when about to contract a second marriage ( u ). But 
apparently, save for such special ground as aforesaid, 
all those limitations would have been merely volun¬ 
tary, and bad accordingly ( v ); and apparently also the 
like settlement by a widower in favour of his children 
by a former marriage, made by him when about to re¬ 
marry, would have been voluntary (x) ; and a limita¬ 
tion to the brothers of the settlor, or to more distant 


(r) Clayton v. Earl of Winton, 3 Mad. 302, n. ; Newstead v. Scarles, 
I Atk. 265. 

(s) J)e Mcstre v. West, 1891, A. C. 264. 

(t) Clarke v. Wright , 6 H. <fe N. 849 ; see De Mcstre v. West , supra ; 
Gale v. Gale, 6 Ch. Div. 144 ; Harris v. Tuhh , 42 Ch. Div. 79. 

(«) Newstead v. Scarles, supra; De Mcstre v. West, supra. 

(r) De Mcstre v. West, supra ; Mackie v. Herhertson, 9 App. Ca. 303 ; 
Att.-Qen. v. Jacobs Smith, 1895, 2 Q. B. 341. 

(x) In re Cameron <k Wells , 37 Ch. Div. 32. 

F 
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IV. Trust in 
favour of 
creditors ,— 
revocable, as a 
general rule. 


Amounts to a 
mere direction 
to trustees as 
to mode of 
disposition. 


And is an 
arrangement 
for the debtor'i 
own benefit 
and con¬ 
venience. 


collaterals, was voluntary as a general rule (y), they 
not being damnified, i.c., “ damnously affected/’ by the 
marriage; but all such limitations in favour of col¬ 
laterals would have been supported, if there was any 
party to the settlement who bond fide purchased on 
their behalf ( z ); and sernblc, the Voluntary Convey¬ 
ances Act, 1893, above referred to, will now come in* 
to aid all these settlements, when they are in fact 
made without any actual fraudulent intent. 

Fourthly, conveyances upon trust may be upon 
trust for creditors; and although (as we have seen) 
a simple declaration of trust in favour of volunteers 
is irrevocable, yet where a debtor, with or without 
the knowledge of his creditors, makes a transfer of 
his property to trustees for the payment of his 
debts, and uses a solemn deed for the purpose, that 
amounts, in general, merely to a direction to the 
trustees as to the mode in which they are to apply 
the property vested in them for the benefit of the 
owner of the property; and inasmuch as, under such 
a deed, the debtor alone is, in general, the cestui que 
trust , he may vary or revoke the trusts at his plea¬ 
sure (a). Thus in Garrard v. Lauderdale ( b ), which 
was an assignment of personal property to trustees 
for the payment of certain scheduled creditors 
who did not execute the deed, the Vice-Chancellor 
said: “ I take the real nature of the deed to be 
; “ not so much a conveyance vesting a trust in A. for 
“ the benefit of the creditors of the grantor, but rather 
“ an arrangement made by the debtor for the payment 
“ of his own debts in an order prescribed by himself, 
“ over which he retains power and control, and with 


(y) Johnson v. Legard, 6 M. & S. 60 ; Stackpoole v. Stackpoole, 4 Dm. 
& Warr. 320. 

(z) Heap v. Tonge , 9 Hare, 104 ; Mackie v. Herbert son, App. Ca. 

303 ; fiance v. Harding , 20 Q. B. D. 732. 

{a) Walicyn v. Coutts, 3 Sim. 14. 

(6) 3 Sim. 1. 
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“ respect to which the creditors can have no right to 
“ complain, inasmuch as they are not injured by it— 

“ they waive no right of action , and are not executing 
“'parties to it.” And in Acton v. Woodgate (c) } the 
law is thus stated: “If a debtor conveys property 
“in trust for the benefit of his creditors, and the 
“ creditors are not in any manner privy to the con- 
“ veyance, the deed merely operates as a power to 
“ the trustees, which is revocable by the debtor ; and it 
“ has the same effect as if the debtor had delivered 
“ money to an agent to pay his creditors, and before 
“ any payment or communication made to the credi- 
“ tors had recalled the money.” But inasmuch as The right to 
the general rule proceeds on the principle that the persona?to 
deed is an arrangement for the debtor s own con- sefcfclor * 
venience, it seems to follow, that where the so-called 
trust for creditors is not to arise until after the 
death of the settlor, it is not within the rule at all, 
at least after the settlor s death,—for he personally is 
no longer in a position to recall it (d), and it is not 
competent for any cestui gue trust claiming under the 
deceased settlor to exercise the right of revocation 
vested in the settlor (e); but such cestui gue trust 
will take, subject to the provision made by the 
settlor for the payment of his debts, at least when 
the debts are specified in a schedule to the deed (/). 

Also, such a deed may, even in the settlor's lifetime, 
be from the first irrevocable,— scil. when it consti¬ 
tutes the true relation of trustee and cestuis gue 
trustent (y). However, the surplus assets (if any), 
after satisfying the primary purposes of the deed, 
will, in the general case, result to the estate of the 
debtor, or (if he be dead) to his legal representative, 


(c) 2 My. & K. 495. 

(cl) Fitzgerald v. White, 37 Ch. Div. iS. 
je) Fitzgerald v. White, supra. 

(f) Synnol v. Simpson, 5 Ho. Lo. Ca, 121 ; and Priestley v. Ell it, 
1897, 1 Ch. 489. 

(g) New's Trustee v. Hunting , 1897, 1 Q. B. 607; 2 Q. B. 19. 
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Effect of com¬ 
munication of 
deed to credi¬ 
tors, followed 
by forbearance 
on the faith of 
the deed. 


Forbearance 
should be 
evidenced by 
some positive 
act. 


Effect of the 
creditor being 
a party to the 
deed. 


or to tho cestui quc trust (if any) next entitled under 
the deed (A),— secus } if the deed is in reality an 
absolute disposition of the entire assets in favour 
of tho creditors, for there can be no surplus at all 
in such a case (i). 

Upon the question, What is the effect of commu¬ 
nicating the trust to the creditors, and in particular 
whether such communication will deprive tho debtor 
of his power of revocation,—Sir John Leach, M.R., 
in Acton v. Woodgate (k)> says, that the trust after com¬ 
munication is irrevocable, if the creditors have been 
thereby “ induced to a forbearance in respect of their 
"claims;” and Sir J. Romilly, M.R., in Biron v. 
Mount (Z), citing these words of Lord St. Leonards 
in Field v. Donouglimore (m), “ It is not absolutely 
“ essential that the creditor should execute tho 
“ deed; if he has assented to it , and if he has ac- 
“ quiesced in it , or acted under its 'provisions and com - 
“ plied with its terms , the settled law of the court 
“ is that he is entitled to its benefit,” says,—“ About 
“ that I entertain no doubt; but I apprehend he must 
“ do some acts which amount to acquiescence, and it is 
“ not sufficient if he merely stands by and takes no 
“ part at all in the matter, unless it should happen, 
" as in Nicholson v. Tutin ( n ), that from standing by 
“ he has lost some remedy; but, in the general case, 
“ he must do some act ” (o). But there has never been 
a doubt that, if a creditor is a party to the trust 
deed, and executes it, the deed is, as to that creditor , 


(/t) Northampton (Marquis ) v. Pollock , 45 Ch. Div. 190 ; and S. G. 
(sub nom. Salt v. Northampton ), 1892, A. C. I. 

(i) Cooke v. Smith , 1891, App. Ca. 297. 

(£) 1 My. & K. 495. 

(/) 24 Beav. 649. 

(m) 1 Dru. & War. 227. 

(n) 2 K. & J. 23. 

(o) Kirvoan v. Daniel, 5 Hare, 499 ; Griffith v. Ricketts , 7 Hare, 307 ; 
Siggers v. Evans , 5 Ell. & B. 367. 
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irrevocable ( p ); a creditor, however, who for a long 
time delays to execute the deed (g) f or who sets up 
a title adverse to the deed (r), will not be allowed 
to claim the benefit of its provisions, any more than 
a creditor to whom the existence of the deed has not 
even been communicated (s). And here we must 
observe, that trust deeds in favour of creditors are 
(in effect) “ deeds of arrangement; ” and by the Deeds 
of Arrangement Act, 1887 (£), they must, like bills 
of sale of personal chattels, be registered within seven 
days of their first execution, or else they are void; 
also, if and so far as they comprise lands of any 
tenure, they must, under the provisions of the Land 
Charges Registration, &e. Act, 1888 ( u ), bo registered 
in the Land Registry Office, in the proper register 
for such deeds, or else they will be void as against 
a subsequent purchaser or mortgagee or lessee of 
the debtor. 

Regarding equitable assignments, although Lord 
Coke says, “ The great wisdom and policy of the 
“ sages and founders of our law have provided that 
“ no possibility, right, title, nor thing in action shall 
“ be granted or assigned to strangers; ” still, in equity, 
from a very early period, assignments of a mere naked 
possibility, or of a chose in action, provided they were 
for valuable consideration, have been held valid,—upon 
the principle that equity enforces the performance of 
all agreements which are for value, and which are not 
contrary to public policy, and provided only they are 


{p) Maekinnon v. Stewart , i Si in. N. S. 88 ; Cosser v. Radford , I D. 
J. & S. 585 ; Montcfiore v. Brown, 7 H. L. Cas. 241-266; and Cooke v. 
Smith , supra. 

(9) Gould v. Robertson , 4 De G. & Sm. 509. 

(r) Watson v. Knight , 19 Beav. 369 ; Meredith v. Facey , 29 Ch. Div. 
745 - 

(a) Johns v. James , 8 Ch. Div. 744. 

{t ) 5 ° & 5 1 Viet. c - 57 - 


Effect of claim¬ 
ing adversely 
to the deed. 
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sufficiently definite ( v ). A mere expectancy, therefore, 
as that of an heir-at-law to the estate of his ancestor 
(x) ; or the interest which a person may take under 
the will of another who is living ( y ); also, a mis¬ 
feasance claim against directors (z) ; also, non-existing 
property to be acquired at a future time, as the future 
cargo of a ship (a), or future stock-in-trade to be 
brought on the mortgaged premises (b) y or the future 
book-debts of a business ( c ), are assignable in equity 
for valuable consideration; and where after such an 
assignment for value,—but not where the assignment 
was purely voluntary ( d ) } —the expectancy or other 
future or contingent interest or right has fallen into 
possession or otherwise has matured, the assignment 
will be enforced ( e ), subject to the question (if any) 
as to the effect of the bankruptcy of the assignor 
intervening (/). 


Respects in 
which the 
common law 
even has in¬ 
fringed upon 
its own rule. 


Even the common law from time to time broke in 
upon the old rule which prohibited the assignment of 
choses in action,— e.g. y in the case of negotiable instru¬ 
ments ; also, where the debtor assented to the transfer 
of the debt, so as to enable the assignee to maintain 
a direct action against him on the implied promise 
which resulted from such an assent (g ); but in the 
case of assignments of bonds or other debts, it used to 
be necessary to sue in the name of the original credi- 


(v) Squib v. Wyny I P. Wins. 378 ; In re Clarice, Combe v. Carter , 
35 Oh. Div. 109; 36 Ch. Div. 348. 

(x) Ilobson v. Trevor , 2 P. W. 191. 

(y) Bennett v. Cooper , 9 Beav. 252 ; Combe v. Carter , supra. 

(2) Wood v. Woodhouse tC* Raioson , W. N. 1896, p. 4. 

(a) Lindsay v. Gibbs , 22 Beav. 522. 

{b) Joseph v. Lyons , 15 Q. B. D. 280 ; Hollas v. Robinson , 15 Q. B. D. 
288. 

(c) Official Receiver v. Tailby , 13 App. Ca. 523. 

(e£) Lampet v. Kennedy, W. N. 1896, p. 9. 

(e) Holroyd v. Marshall , 10 H. L. Cas. 191. 

(/) Ex parte Nichols , in re Jones , 22 Ch. Div. 7S2 ; WUmot v. Alton , 
1897, 1 Q. D. 17 - 

(g) Baron v. Husband , 4 B. & Ad. 611. 
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tor, tho transferee being regarded rather as his attorney 
than as his assignee ( h ). More recently, other future 
interests and choses in action were, by statute, made 
assignable at law ; that is to say, by 8 & 9 Viet. c. 106, Contingent 
s. 6, contingent and future interests and possibilities possibilities! * 1 
coupled with an interest in real estate; also, by 30 & Policies of life 
31 Viet. c. 144, policies of life assurance; and by 3 1 
& 32 Viet. c. 86, policies of marine assurance. Lastly, 
by the Judicature Act, 1873 (^)> s. 25, sub-sect. 6, Debts and 
debts and other legal choses in action, without any chomm* 1 
distinction, were made assignable at law, “ where the g^; n ^ d 0 e n r rt 
“ assignment is absolute ? and not by way of charge only ; ” of Judicature 
and that provision would, of course, extend to, e.g., Acfc ‘ 
accident assurance policies,—although these are (in 
the nature of) a series of successive contracts for the 
successive periods of the assurances (k ); but, as re¬ 
gards all assignments depending upon the Judicature 
Act for their efficacy, the assignment is subject to' 
all (if any) equities affecting the assignor in respect 
of the subject-matter of the assignment ( l ); and the 
assignment under that Act must be in writing, and 
must be completed by a written notice to the debtor. 

However, in equity, there may be other valid assign¬ 
ments, that is to say, assignments not complying with 
the provisions of the last-mentioned Act; for example, Order given by 
an order given by a debtor to his creditor, upon a third creditor upon 
person having funds of the debtor, to pay the creditor * ^ l e pe u r [ on ’ 
out of such funds, has always been considered a bind- table assign¬ 
ing equitable assignment, or (speaking more accu- p r opriation ap " 
rately) a binding appropriation of so much money to 
or in favour of the creditor (m) ; and the title arising 


(h) De Pothonier v. De Mattos , Ell. Bl. & Ell. 467. 

(i) 36 & 37 Viet. c. 66 ; and see In re Park Gate Waggon Works Co ., 
17 Ch. Div. 234; Walker v. Bradford Old Bank , 12 Q. B. D. 511 ; 
Tancrcd v. Dclagoa Bay , tic. Rail. Co., 23 Q. B. D. 239. 

(it) In re Turcan, 40 Ch. Div. 5 ; Stokell v. Hey wood, 1897, I Ch. 
459 - 

(£) In re Milan Tramways , ex parte Thcys , 22 Ch. Div. 122. 

(m) Diplock v. Hammoixd , 5 De G. M. <fc G. 320; Buck v. Robson , 
3 Q. B. D. 686; Harding v. Harding , 17 Q. B. D. 442. 
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Mandate from 
principal to 
agent,—con¬ 
fers no right 
ou the cre¬ 
ditor. 


Other cases 
in which 
appropriation 
is incomplete. 


by such an equitable assignment or appropriation will 
hold good as against the title of the trustee under the 
subsequently accruing bankruptcy of the assignor ( n) ; 
and also against the title of the executor or admini¬ 
strator of the assignor upon his death, and (in the 
latter case) although the notice required to perfect 
the assignment as against third parties may not have 
been given till after the death (o). 

But a mere mandate will not amount to an equi¬ 
table assignment or appropriation, for such a mandate 
may be revoked at any time before it is executed 
( p ). Thus in llodtick v. Gandell (q), where a railway 
company was indebted to the defendant, their en¬ 
gineer, and he was greatly indebted to his bankers, 
and the bankers having pressed for payment or secu¬ 
rity, the defendant, by letter to the solicitors of the 
company, authorised them to receive the money due 
to him from the company, and requested them to 
pay it to the bankers; and the solicitors, by letter, 
promised the bankers to pay them such money, on 
raising it ,—The court held that this did not amount 
to an equitable assignment or appropriation of the 
debt, but was a mere revocable authority to the soli¬ 
citors to receive the debt due from the company, and 
to pay what should be received to the bank,—it was, 
in fact, but a step towards realising the debt, and 
the appropriation (if any) was still to follow. And 
there can be no effective appropriation if no specific 
fund out of which the payment directed to be made 
is specified (r); and any purported appropriation 
which amounts only to a mandate will be revoked 


(n) Burn v. Carvalho, 4 My. & Gr. 690. 

(0) Walker v. Bradford Old Bank, 12 Q. B. D. 511 ; and Western 
Waggon Co. v. West, 1892, I Ch. 271. 

(p) Morrell x. Wooten, 16 Beav. 197. 

(9) I De G. M. & G. 763; and see Ex parte Hall , in re Whitting , 
10 Ch. Div. 615. 

(r) Percival v. llunn , 29 Ch. Div. 128. 
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by the bankruptcy of the debtor ($); but if bills of 
exchange are drawn against goods (by way of pro¬ 
viding for the payment of the price of the goods), 
and the consignee of the goods directs his agent to 
realise the goods and to apply the proceeds in or 
towards payment of the price, this direction, if com¬ 
municated to the bill-holder, operates as an equi¬ 
table appropriation (t ); seem , if the direction is not 
so communicated ( u ). 

In order that third parties may be bound, it is Notice to 
necessary, with regard to a chose in action, for the l^aL^gneeof 
assignee to do everything towards having possession chose iu a< r tion 
which the subject admits^of; and for this purpose perfect title 
he must give notice to the legal holder of the fund, third^erson. 
e.g. y to the debtor himself or (as the case may be) to 
his legal personal representative, or other the legal 
hand to receive the debt (v);and such notice in the 
case of a debt, for instance, is for many purposes 
tantamount to possession,—for the notice perfects Such notice 

,i -1 • 1 , • . -i is tantamount 

the title and gives a complete right %n rem; and fco possession; 
this doctrine of equity is commonly called the rule 
in Dearie v. Hall ( x ); and the trustee in bankruptcy 
as general (assignee) must give the notice equally 
with the particular assignee (y). Then, if the debtor 
or (as 'the case may be) his legal personal represen¬ 
tative or other the legal hand aforesaid should, after 
receiving notice of the assignment, pay the debt or 
any part thereof to the original creditor, or in fact 
to any one other than the assignee himself who has 
given the notice, he will (as a result of the doctrine 


(a) Ex parte Ilall, in re Whitting, 10 Ch. Div. 615. 

(<) Ranken v. Alfaro, 5 Ch. Div. 786. 

(u) Broom, Shipley <t* Co. v. Kough, 29 Ch. Div. 848. 

( v ) Stephens v. Qrcen and Green v. Knight, 1895, 2 Ch. 148; and 
see (as to notice to War Office), In re Seaman, 1896, 1 Q.*B. 412. 

( x ) 3 Russ. 1. 

iy) Palmer v. Locke, 18 Ch. Div. 381; In re Stone's will, W. N. 1893, 
p. 50; In re Seaman, 1896, 1 Q. B. 412. 
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Notice,— 
form of. 


in question) be liable to pay it over again out of his 
own moneys to the assignee (z). If indeed the 
assignee is satisfied that the assignor will make no 
improper use of the possession in which ho is allowed 
to remain, notice of the assignment is not necessary, 
for against the assignor the title is perfect without 
notice; but if the assignor should subsequently bo 
made a bankrupt,—or if, availing himself of the pos¬ 
session as a means of obtaining credit, ho should in¬ 
duce third persons to purchase from him as the actual 
owner, and they part with their money before the 
assignees so-called pocket-conveyance is notified,— 
the assignee must be postponed; and that will be 
so,—even where (having oijaitted to give notice of his 
assignment) he has taken proceedings in court to 
realise his assignment and has registered the pro¬ 
ceeding as a Us 'pendens (a), and even when he has 
obtained the appointment of a receiver in his action 
( b ),—for in both these cases notice still continues 
necessary; and on being thus postponed, the assig¬ 
nee’s security, it is true, is not invalidated; he had 
priority, but that priority he has not followed up, 
but has permitted another to acquire a prior, because 
a better title, to the legal possession ( c ). Where, 
however, an assignee is unable to give the necessary 
notice, but has otherwise done all in his power to¬ 
wards taking possession, he will not lose his priority 
(d ); and when, semble , through infancy or otherwise, 
he or she is unable to give the necessary notice, his 
or her priority will remain, at least as against the 
trustee in bankruptcy of the assignor ( e ). Also, the 


(zj Brice v. Bannister , 3 Q. B. D. 569; In re Wyatt, White v. EUis , 
1892, I Ch. 188 ; S. C. (sub nom. Ward v. Buncombe), 1893, A. C. 369. 
(a) Wigram, v. Buckley, 1894, 3 Ch. 483. 

\b) Rutter v. Everett, 1896, 2 Ch. 872. 

(c) Ryall v. Bowles, 2 L. C. 729; Dearie v. Ilall, 3 Russ. 1 ; In rc 
FrtshficDVs Trust , 11 Ch. Div. 198 ; Buller v. Plunkett, 1 J. & H. 441. 

(d) Feltham v. Clark, 1 De G. k Srn. 307 ; Langton v. Horton, 1 Hare, . 
549; Johnstone v. Cox, 16 Ch. Div. 571. 

(e) In re Mills, 1895, 2 Ch. 564. 
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notice need not be, e.g., the formal notice prescribed 
by the statute 30 & 3 1 Viet. c. 144, for assignments 
of policies of life assurance,—except as against the 
assurance office itself (/),—but may be any informal 
(but otherwise sufficient) notice as between the 
successive assignees (g ); and even where the assign¬ 
ment operates under the Judicature Act, 1873, s. 25, 
sub-sect. 6, the notice, although (as we have seen) it 
must bo in writing , is not otherwise formal ( h ). The 
rule in Dearie v. Hall is not, however, applicable to 
shares in companies registered under the Companies 
Act, 1862 ( i ),—nor, semble, to shares even in com¬ 
panies that are not so registered; and the rule is 
not applicable to chattel interests in real estate (k ); 
but it is applicable to the proceeds of the sale of 
real estate (/), and to moneys secured by debentures 
containing a charge on real estate ( m ). And note, 
that when the chose in action is in court, then, in 
lieu of giving notice of the assignment to the 
officer of the court, a stop order on the fund must 
be obtained by or on behalf of the assignee, and 
such stop order will have all the effect of notice 
(ft),—provided it be obtained in the proper suit, but 
not otherwise ( 0 ); and such stop order appears still 
to be necessary in the case of all voluntary assign¬ 
ments' of fimds in court, notwithstanding that it 
may not now be necessary in the case of a charg¬ 
ing order ). 


{/) Newman v. Newman, 2S Ch. Div. 674. 

( g) Newman v. Newman, supra. 

(A) Walker v. Bradford OlcL Bank, 12 Q. B. D. 511 ; Izon v. Tailby, 
18 Q. B. D. 25, and S. C. (sub nom. Tailby v. Official Receiver), 13 App. 
Ca. 523 ; Western Waggon Co. v. West, 1892, 1 Ch. 271. 

(i) Society Gdndrale v. Tramways Union, 11 App. Ca. 20 ; and see 
Colonial Bank v. Whinney, ib. 420. 

(A*) Wiltshire v. Rabbits, 14 Sim. 76. 

(Z) Lee v. Ilowlett, 2 K. & J. 531 ; Arden v. Arden, 29 Ch. Div. 702. 

(m) Christie v. Taunton <k Co., 1893, 2 Ch. 175. 

(n) Greening v. Bcckford, 5 Sim. 195 ; Warburton v. Hill, Kay, 470 ; 
Pinnock v. Bailey, 23 Ch. Div. 497 ; Mack v. Postle, 1894, 2 Ch. 449. 

(0) Stephens v. Green and Green v. Knight, 1895, 2 Ch. 148. 

{p) Brereton v. Edwards, 21 Q. B. D. 488. 


When notice 
is not re¬ 
quisite ; 


or not avail¬ 
able. 
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Assignee of 
chose in 
action takes 
subject to 
equities ; 


as, c.0., 
fraud, 


or set-off. 


The assignee of a chose in action, although without 
notice, in general takes it subject to all the equities 
which subsist against the assignor (scil. being equities 
affecting or attaching to the subject-matter) ( q ). Thus 
in Tarton v. Benson (r), where a son on his marriage 
was to have from his mother, as a portion with •liis 
wife, exactly as much as his intended father-in-law 
should allow to his daughter; and privately, without 
notice to his mother who treated for the marriage, 
the son gave a bond to the wife’s father to pay back 
;£iooo of the wife’s portion seven years after, in 
consideration that the father-in-law should make 
the wife’s portion ^“3000, instead of (as he had in¬ 
tended) £2000 only; and the bond was afterwards 
assigned for the benefit of the creditors of the father- 
in-law; it was held, that the bond, being void in 
equity in the hands of the father-in-law, could not 
be made better by the assignment (5) in the hands 
of his creditors, although taken without notice of the 
son’s fraud. And again, in Knccpman v. Wreforcl (t), 
where certain legatees (who were also the testator’s 
next of kin) commenced an action in the Probate 
division against the executor of the will claiming a 
revocation of the probate, and pending that action 
assigned (some of them by way of purchase, and 
the others of them by way of mortgage) all their 
shares whether as legatees or as next of kin, and 
subsequently had their action dismissed with costs 
to be paid to the executor-defendant, the court held 
that these costs were proper to be set off against 
the amount of the legacies, and that the assignees 
of the legatees took then* * assignments subject to 


(7) In re Milan Tramways, ex parte Theys , 22 Ch. Div. 122. 

(r) 1 P. Wins. 496. 

(*) Barnett v. Sheffield, 1 De G. M. & G. 371 ; Athenemm Life Assur¬ 
ance Society v. Pooley, 3 De G. k Jo. 294 ; Graham v. Johnson, L. R. 8 
Eq. 36. 

(0 18 Ch. Div. 310; Doering v. Doering, 42 Ch. Div. 128 ; Christmas 
v. Jones, 1897, 2Ch. 190. 
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such set-off*. And hero it is to be noted generally, 
that the assignee of a residue (or of any share of 
the residue) takes subject to the payment thereout 
of the general costs of an action for the administra¬ 
tion of the estate, and subject also to the payment 
of all the “ testamentary expenses ” as well as of the 
debts properly so called; and that the provision 
contained in Order lxv. Rule 14 b, to the effect that 
the costs of ascertaining the persons entitled to 
legacies are to be paid out of such legacies, and not 
(unless the court so directs) out of the residue, is 
in general of little advantage to the residuary legatee 
or his assignee (w). 

However, length of time and other circumstances Exceptions 
will occasionally take the case of the assignee out of general rule : 
the general rule (v). And the rule does not apply (1.) Special 
to negotiable instruments, because if it did, then, clrcumstaiices - 
as Lord Keeper Somers observed, “ it would tend to (2.) Negotiable 
“ destroy trade, which is carried on everywhere by BiiiT 

“ bills of exchange, and he would not lessen an honest and notes; 

“ creditors security ” ( x ). The rule will also yield in 
equity where a contrary intention appears from the 
nature and terms of the contract betAveen the original 
contracting parties; e.g., debentures made payable to (6.) Deben- 
bearer Avere held to bind the company issuing them ^bearer^ 
in the hands of transferees for value, irrespective of 
any equities betAveen the company and the original 
holders (y); for generally, documents Avhich of them¬ 
selves are not negotiable in the strict sense of that 
phrase (z), may become negotiable (as betA\ r een the 


(u) Booty v. Groom, 1897, 2 Ch. 407. 

(v) Hill v. Caillovcl , I Ves. Sr. 123 ; Ex parte Cliorley , L. R. 11 Eq. 
157 - 

(x) Anon., Com. Rpp. 43 ; London and County Banking Co. v. London 
and River Plate Bank, 21 Q. B. D. 535. 

{y) Jn re Blakely Ordnance Company, L. R. 3 Ch. App. 154 Crouch 
v. Credit Fancier of England , L. R. 8 Q. B. 374. 

(2) London and County Bank v. River Plate Bank, 20 Q. B. D. 232 . 
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parties) by estoppel (a ),—provided the estoppel be 
consistent with the terms of the document (b). 

Assignments A court of equity will, upon the ground of public 
gaiity7(i!) e As- policy, refuse to give effect to assignments of the 
trary n to public P ens i° ns an d sa l^ries of public officers, payable, to 
policy. them for the purpose of keeping up the dignity of 

their office, or to ensure a due discharge of their 
official duties. Thus, the pay of an officer in the 
army (c), or in the navy ( d ), and the salary of a judge 
given to him to support the dignity of his office, 
have been held not assignable; but, semble , such 
assignments are valid when the office is a sinecure 
or the duties have ceased (e),— unless by the express 
terms subject to which the pay or pension is granted 
it is rendered inalienable (/), or unless it is a voluntary 
grant subject to withdrawal or discontinuance (y); 
but the salary of a workhouse chaplain, paid out of 
the poor-rates, is assignable ( h ). As regards alimony 
( i ), or an allowance in the nature of alimony ( 7 c), 
that is not assignable; nor is it “ capable of valua¬ 
tion ” in bankruptcy ( 7 ); and the arrears are not 
“ provable ” in bankruptcy (m), not even when such 


(а) Goodwin v. Robarts , I App. Ca. 476 ; Venables v. Baring Brothers, 
1892, 3 Ch. 527 ; Burkinshaw v. Nicolls , 3 App. Ca. 1016. 

(б) Sheffield v. London Joint Stock Bank, 13 App. Ca. 333, and S. C. 
(sub nom. Easton v. London Joint Stock Bank), 34 Ch. Div. 59 ; London 
Joint Stock Bank v. Simmons, 1892, A. C. 201 ; Bcntinck v. London 
Joint Stock Bank, 1893, 2 Ch. 120. 

(c) Birch v. Birch, 8 P. D. 163 ; Crowe v. Price, 22 Q. B. D. 429. 

(cZ) Apthorpe v. Apthorpe, 12 P. D. 192. 

( c ) Arbuthnot v. Norton, 5 Moore's P. C. C. 219; Grenfell v. The 
Dean and Canons of Windsor, 2 Beav. 550 ; Willcock v. Terrell, 3 Exch. 
Div. 323; In re Ward, ex parte Ward, 1897, 1 Q. B. 266 ; and Bank¬ 
ruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 53. 

(/) Lucas v. Harris, 18 Q. B. D. 127 ; and see in re\ Saunders, ex 
parte Saunders, 1895, 2 Q. B. 424. 

{g) Ex parte Webber, in re Webber, 18 Q. B. D. III. 

(h) In re Mirams, 1891, I Q. B. 594. 

(i) In re Robinson, 27 Ch. Div. 160. 

(k) Watkins v. Watkins, 1896, P. 222. 

(Z) Linton v. Linton, 15 Q. B. D. 239. 

( m ) In re Hawkins, 1894, I Q. B. 25. 
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arrears have accrued due before the date of the 
receiving order (n). 

Courts of equity, on the like principles of public 
policy, will also refuse to give effect to assignments 
which partake of the nature of champerty, or main¬ 
tenance, or buying of pretended titles (o). Thus, in 
Stevens v. Bagwell (p) t where the one-fifth part of a 
share of prize-money, the subject of a suit then de¬ 
pending in the Admiralty Court, was assigned by the 
executrix of one of the captors and her husband to 
a navy agent, in consideration of his indemnifying 
them from all costs on account of any suit touching 
the said prize-money, and paying to them the re¬ 
maining four-fifths, if it should be recovered,—the 
court held, that the assignment was void, as amount¬ 
ing to that species of maintenance which is called 
champerty, viz., the unlawful maintenance of a suit 
in consideration of a bargain for part of the thing 
or for some profit out of it {g). 

Upon the same principle of not giving any en¬ 
couragement to litigation, especially when undertaken 
as a speculation, equity will not enforce the assign¬ 
ment of a mere naked right to litigate, i.e ., of a right 
which, from its very nature, is incapable of conferring 
any benefit except through the medium of a suit, 
such as a mere naked right to set aside a conveyance 
for fraud (r); and the buying of a “ pretended title ” 
to lands was not only void as a contract, but, under 
the statute 32 Hen. VIII. c. 9, s. 2, subjected the 


(n) Kerr v. Kerr , 1897, 2 Q. B. 439. 

(0) Reynell v. Sprye , 1 De G. M. & G. 660; Prosser v. Edmonds, 

1 Y. & C. Exch. 481; James v. Kerr, 40 Ch. Div. 449 ; In re Park Gate 
Waggon Works Co., 17 Ch. Div. 234; Guy v. Churchill, 40 Ch. Div. 
481 ; Rees v. Be Bemardy, 1896, 2 Ch. 437. 

(p) 15 Ves. 139. 

(9) Searle v. llopwood , 9 C. B., N. S., 566. 

(r) Prosser v. Edmonds, I Y. k C. Exch. Ca. 481 ; Powell v. Knowlcr , 

2 Atk. 226 ; In re Paris Skating Rink Co., 5 Ch. Div. 959. 


(2.) Assign¬ 
ments affected 
by champerty 
and mainte¬ 
nance. 


(3.) Assign¬ 
ments of mere 
lites pendentes. 
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parties thereto to penalties and forfeitures (5) ; but 
that statutory provision has been recently repealed ( t ). 
But the purchase of an interest 'pendente lite (u), or a 
mortgage pendente lite (v), or the advance of money 
for carrying on a suit, if the parties have a common 
interest (x) y or if there exists between the parries the 
relation of father and son (y), or master and servant (z), 
will not be considered as maintenance or champerty (a). 
Moreover, a purchase from the defendant is always 
valid, he having the possession, and therefore some¬ 
thing more than a mere naked right to litigate; also, 
under the Bankruptcy Act, 1883, the trustee in the 
bankruptcy (b), and under the Companies Act, 1862, 
the liquidator in the winding up (c), can assign a 
lis pendens of the bankrupt or company; and to 
an action for maintenance, “ charity ” is esteemed a 
good defence ( d ). 

(4.) Assign- A purchase by an attorney pendente lite of the sub- 
capncitated ject-matter of the suit is invalid (e) y —if he be the 
persons. vendor’s attorney at the time of purchasing; secus , if 
he do not become attorney for the vendor until after 
the sale is complete (/); and a purported assignment 
by a husband of his right to administer to his wife 
is invalid ( g ); and an undischarged bankrupt’s assign¬ 
ment of his expectation of a surplus in the admini- 


(s) Kennedy v. Lyettj 15 Q. B. D. 491 ; and see the statutes (and the 
decisions thereon) there cited. 

(t) 60 & 61 Viet. c. 65, 8 . 11. 

( u ) Knight v. Bowyer , 2 De G. & Jo. 421, 455. 

(17) CockcU v. Taylor , 15 Beav. 103, 117. 

(x) Hunter v. Daniel, 4 Hare, 420. 

\y) Burke v. Green, 2 Ball & B. 521. 

(z) Wallis v. Duke of Portland , 3 Yes. 503. 

(a) Dickenson v. Burrell, 14 \V. R. 412. 

(b) Secar v. Lawson , 15 Ch. Div. 426. 

(c) In re Park Gate Waggon Works Co. y 17 Ch. Div. 234. 

(d) Harris v. Bidscoc, 17 Q. B. D. 504. 

(e) Simpson v. Lamb , 7 Ell. & Bl. 84 ; Anderson v. Raddiffe, 6 Jur. 
N. S. 578. 

(/) Davis v. Preethy , 24 Q. B. D. 519. 

( <j ) Re Jane Turner , 12 P. D. 18. 
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stration of his estate does not confer on the assignee 
any right to interfere in that administration ( h ). 

Also, when the assignee is incapacitated by the law 
regulating the assignment, e.g ., where (by the law of a 
husbands domicile) an assignment by him to his wife 
is invalid, then of course the assignment is invalid, 
although it should be of an English policy of assur¬ 
ance (i). 

Sixthly, it remains to consider the constituents of vi. Trusts 
a valid trust, or the elements required for its creation . 110X0 created ' 
Now, no particular form of expression is necessary 
to the creation of a trust, if, on the whole, it can be 
gathered that a trust was intended. There is usually 
little difficulty in the case of deeds; but in the case 
of wills, it is very difficult in many cases to determine 
whether or not a trust was intended to be created. 

“ As a general rule,” observes Lord Langdale, speaking 
of wills, “ when property is given absolutely to any 
“ person, and the same person is by the giver recom- 
“ mended or entreated to dispose of it in favour of 
“ another, the recommendation, entreaty, or wish shall 
“ be held to create a trust,—(i.) If the words are so used “The three 
“ that on the whole they ought to be construed as required for 
“imperative or certain; (2.) If the subject-matter of ^ h t e r ®g® atlon of 
“the recommendation or wish be certain; and (3.) If 
“ the objects or persons intended to have the benefit 
“ of the recommendation or wish be also certain. On 
“ the other hand, (1.) If the giver accompanies his No trust if 
“ wish or request with other words from which it is to ofaiVone^o^ 
“ be collected that he did not intend the wish to be JUJf® of the 
“ imperative ; or (2.) If it appears from the context tainties.” 

“ that the first taker was intended to have a discre- 
“ tionary power to withdraw or to consume any 
“indefinite part of the subject-matter of the gift; or 


(A) Ex parte Sheffield, in re Austin , io Ch. Div, 434. 
(») Lee v. Abdy , 17 Q. B. D. 309. 

G 
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(i.) Recom¬ 
mendation 
must be im¬ 
perative, i.e.j 
certain. 


“ (3.) If the objects are not such as may be ascertained 
“ with sufficient certainty, no trust is created. Thus, 
“(1.) The words ‘free and unfettered/ accompanying 
“ the strongest expression of request, prevent the 
“ words of request being imperative; and (2.) Any 
“ words by which it is expressed, or from which it 
“maybe implied, that the first taker may apply the 
“whole or any indefinite part of the subject*to his 
“ own use, prevent the subject of the gift from being 
“considered certain; and (3.) A vague description of 
“ the objects, that is, a description by which the giver 
“ neither clearly defines the objects himself, nor names 
“ a distinct class out of which the first taker is to 
“select, prevents the objects from being certain within 
“ the meaning of the rule ” (k). 

Firstly , The words of recommendation used must be 
such that, upon the whole, they ought to be construed 
as imperative; but technical words are not necessary; 
e.g., the words “willing or desiring,” if reasonably 
certain, will be construed as imperative and as amount¬ 
ing to a trust; so also the phrases “wish and request” 
(l), “ have fullest confidence ” (m), “ heartily beseech ” 
(u), “ well know ” (0), “ of course he will give ” (p), 
have all been taken as imperative, in the absence of 
other words depriving them of that effect . On the other 
hand, the words above cited, and words of that class, 
will not be construed as imperative, if there are other 
words which, fairly interpreted, deprive them of that 
effect: Therefore, where, e.g ., a testator gives all his 


(&) Knight v. Knight , 3 Beav. 172, 11 C. & F. 513 ; and see Meggison 
v. Moore, 2 Yes. Jr. 632; Bernard v. Minshull , Johnson, 276; In 
re Bond , Cole v. Hawes, 4 Ch. Div. 238; Williams v. Williams, 1897, 
2 Ch. 12. 

( l ) Godfrey v. Godfrey , 11 W. R. 554 ; Liddard v. Liddard, 28 Beav. 
2 66. 

(m) Shovel ton v. Shovelton, 32 Beav. 143. 

(n) Meredith v. Heneage, 1 Sm. 553. 

(0) Bardswellv. Bardswell, 9 Sim. 319. 

{p) Robinson v. Smith, Mad. & Geld. 194. 
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real and personal estate unto and to the “ absolute ” 
use of his wife in fee-simple, “ in full confidence ” that 
she will do what is right with it among the children, 
no trust will be created ( q ); and again, where a 
testator gives all his property to his wife “ absolutely” 
with full power to dispose of the same as she may 
think fit for the benefit of testator’s family, “ having 
full confidence ” that she will do so, no trust will be 
created (?*). 

Secondly , The subject-matter of the recommenda¬ 
tion or wish must be certain. Therefore, where, as 
in Buggins v. Yates (s), a testator devised real property 
to his wife, to be sold for payment of his debts and 
legacies in aid of his personal estate, and declared 
that he did not doubt but his wife would be kind to 
his children , the court, being of opinion that these 
words gave a right to no child in particular, or a 
right to no particular part of the estate, held, that 
the clause was void for uncertainty. And again, in 
Curtis v. Rippon (t), where the testator, after appoint¬ 
ing his wife guardian of his children, gave all his 
property to her, “ trusting that she would, in fear 
“ of God and in love to the children committed to 
“ her care, make such use of it as should be for her 
“ own and their spiritual and temporal good, re- 
“ membering always, according to circumstances, the 
“ Church of God and the poor,”—the court held, that 
the wife was absolutely entitled to the property, there 
being no ascertained part of it provided for the 
children, and the wife being at liberty to diminish 


(q ) In re Adams and Kensington Vestry , 24 Ch. Div. 199; 27 Ch. Div. 
394 ; Lamb v. Eames , 6 L.R. Ch. App. 597 ; Dawkins v. Lord Penrhyn , 
4 App. Ca. 51 ; Williams v. Williams , 1897, 2 Ch. 12. 

(r) In re Hutchinson and Tennant , 8 Ch. Div. 540 ; In re Bond , Cole 
v. Hawes, 4 Ch. Div. 238 ; In re Hamilton , French v. Hamilton, 1895 ; 
1 Ch. 373. 

( s ) 9 Mod. 122. 

(t) 5 Mad. 434. 


(2.) Subject- 
matter must 
be certain. 
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the capital either for the Church or for the poor. 
And generally, where there is an absolute gift of 
property to one person, and a recommendation that 
lie or she should give to a certain other person “what 
shall be left ” at his death, “ or what he shall die 
possessed off the subject will be considered uncertain 
(u) ; but this class of cases must not be confounded 
with that very different class of cases in which the 
will gives only a life-estate to the first taker with a 
power of disposition over the capital, with remainder 
over failing (or subject to) such disposition; for in 
this latter class of cases, if there is either no exercise 
of the power, or only a partial exercise thereof, the 
gift over will take effect, but not as a trust ( v ). 


(3.) The object 
must be 
certain. 


Leaning 
against con¬ 
struing preca¬ 
tory words as 
trusts. 


Thirdly , The objects of the recommendation or wish 
must be certain. Thus, in Sale v. Moore (x)> where 
a testator bequeathed the residue of his property to 
his wife, not doubting that she would consider his 
near relations , as he would have done if he had 
survived her, the court held that the objects were 
uncertain, saying,— “Who were the objects of the 
“ trust ? Did the testator mean relations at his own 
“ death, or at his wife's death ? ” And we will here 
observe, that the tendency of the later decisions has 
been against construing precatory words as trusts (y ); 
therefore, where there was a gift of stock to a person, 
the testator adding parenthetically, “ to enable him to 
“ assist such children of my deceased brother as he may 


{u) Pope v. Pope , 10 Sim. I ; Green v. Marsden t 1 Drew. 646 ; Con¬ 
stable v. Bull f 3 De G. & Sm. 411. 

(r) Pennock v. Pennock , L. R. 13 Eq. 144; Perry v. Mcrrit, L. R. 
18 Eq. 152 ; Herring v. Barrmo f 14 Ch. Div. 263. 

{x) 1 Sim. 534. 

(y) Howorth v. Deuel!y 29 Beav. 18; Lambe v. Eamcs, L. R. 10 Eq. 
267 ; Mussoorie Bank v. Ilaynor , 7 App. Ca. 321 ; In re Hamilton , 
French v. Hamilton , 1895, 1 Cb. 373 ; Hill v. Hilly 1897, I Q. B. 483. 
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“find deserving of encouragement ,” it was held, that no 
trust was created for the children ( z ). 


But the legatee or devisee does not, as a rule, 
take for his own benefit where the court fails to find 
a valid trust; on the contrary, he is in general ex¬ 
cluded,—in favour either of the heir or of the next 
of kin of the testator, according as the property is 
real estate or is personal estate; and in order to 
exclude him, it is or)lv ne ce ssary th at it. should 
appear that a trust was intended . Therefore where, 
in Briggs v. Penny (a), the testatrix, after giving, 
among other legacies, a sum of ^3000 to Sarah 
Penny, and in addition a like sum of £3000 for the 
trouble she would have as executrix, bequeathed all 
her residuary personal estate to the said Sarah 
Penny, “well knowing that she will make a good 
“ use, and dispose of it in a manner in accordance 
“ with my views and wishes,”—it was held by Lord 
Truro, that Sarah Penny did not take the residue 
for her own benefit, but that it devolved upon the 
next of kin of the testatrix. His Lordship said:— 
“ Once establish that a trust was INTENDED, and the 
“ legatee cannot take beneficially ; in this case, the fact 
“that, besides a legacy^of £3000, another legacy of 
“ that' amount is expressly given to Miss Penny for 
“ the trouble she will have in acting as executrix, 
“ clearly shows that Miss Penny was not intended 
“ to take the residue beneficially,—because otherwise 
“ the testatrix could have had no object in taking 
“out of that residue the legacy of £3000 for her 
“ trouble ” (<b 


If trust be 
intended, but 
not validly 
created, it 
enures for the 
benefit not of 
the trustee, 
but of the 
heir-at-law or 
next of kin. 


Briggs v. 
Penny . 


(z) Benson v. Whittam, 5 Sim. 22; Rowbotham v. Dunnet , 8 Ch. 
Div. 430; Gregory v. Edmundson, 39 Ch. Div. 253. 

(а) 3 Mac. & G. 546; In re Fleetwood, Sidgreavcs v. Bracer, 15 Ch. 
Div. 594 ; Cooper-Dean v. Stevens, 41 Ch. Div. 552. 

(б) Langley v. Thomas, 6 De G. M. k G. 645 ; Bernard v. Minshxdl, 
Johns. 276 ; and disting. Stead v. Mellor, 5 Ch. Div. 225. 
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VII. Secret 
trusts ,—when 
and when not 
enforced. 


Where property (real or personal) is given by will 
to a trustee, or, being personal, is bequeathed to or 
vests in the exeeutor, and there^ is nothing on the 
faee of the will suggesting that the benefieial interest 
is to be taken by sueh trustee or exeeutor,—and d 
fortiori if the eontrary intention appears on the face 
of the mil,—then the benefieial interest is undisposed 
of by the will, and a further writing to be exeeuted 
as a will is neeessary to dispose of the benefieial 
interest; and therefore no trust declared by word of 
mouth only, or even declared by writing (unless sueh 
writing is duly exeeuted and attested as a will, 
or, being in existence at the date of, is incorporated 
in, the will), is permitted to be valid (c); but the 
property attempted to be subjected to sueh ineffective 
trust will go, so far as it consists of real estate, to 
the heir-at law or residuary devisee, and, so far as it 
consists of personal estate, to the next of kin or the 
residuary legatee. On the other hand, if the legal 
devisee or exeeutor-legatee appears on the faee of 
the will to be intended to take the benefieial interest 
also, then, as a general rule, no parol evidence to 
eontradiet or vary the plain effeet of the will is 
admissible,—so that, in sueh latter ease, the legal 
devisee or exeeutor-legatee will take the benefieial 
interest to himself absolutely. But to this general 
rule there is one great exception, namely, the usual 
exception on the ground of fraud, viz., that parol 
evidence may be admitted to prove a fraud on the part 
of such devisee or legatee in procuring the gift to be 
made to him for his own benefit by the will , in that he 
undertook a eertain secret trust , and that sueh under¬ 
taking on his part was the eause of the will being 
made as it is made; and in that ease, the eourt will 
enforee discovery of the seeret trust; and if it find 

(c) Adlington v. Cann* 3 Atk. 141 ; Muckleston v. Brovm , 6 Ves. 52 ; 
Allen v. Maddock, 11 Moo. P. C. 427 ; Singleton v. Tomlinson , 3 App. 
Ca. 404 ; Boyes v. Carritt, 26 Ch. Div. 531. 
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the secret trust lawful, it will decree execution 
thereof (d ); and if it find the secret trust unlawful, 
it will give the property, if real, to the heir-a-law or 
residuary devisee, and if personal, to the next of kin 
or residuary legatee of the testator (e ); and the 
court will also, if necessary, sever (when it can) the 
lawful trust from the unlawful one (/). But if no 
trust is imposed by the will, and no communication 
of any secret trust was made in the testator’s lifetime 
to the devisee or legatee, the devise or bequest will 
hold good for the benefit of the devisee or legatee, 

—although he may, notwithstanding the absence of 
legal obligation, be disposed, from the bent and 
impulse of his own mind, to carry out what he 
believes to have been the testator’s wishes (g ). 

There remains to be, eighthly , considered a class ym. Powers 
of cases in which powers are given to persons ac- IrustsTother^ 
companied with such words of recommendation in y is £ trus f 8 

r . in the garb 

favour of certain specified objects as to render them (or under the 
powers in the nature of trusts; so that the failure ° f 

of the donee of the power to exercise the power in 
favour of the intended objects will not prejudice the 
latter, for the court will in such a case take upon 
itself the duties of the donee of the power (h). It 
is perfectly clear, that where there is a mere power 
of disposing, and that power is not executed, the 
court cannot execute it ( i ); and it is equally clear, 
that wherever a trust is created, and the execution 
of that trust fails by the death of the trustee or by 
accident, the court will execute the trust (Jc ); but 


( d ) O’Brien v. Tyssen, 26 Ch. Div. 372. 

(e) Strickland v. Aldridge , 9 Ves. 519. 

(/) Be Birkett , 9 Ch. Div. 576. 

(g) Cullen v. Attorney-General, L. R. 1 H. L. 190; M'Cormick v. 
Grogan , L. R. 4 H. L. 82 ; Bowbotham v. Dunnett , 8 Ch. Div. 430. 

(A) Gude v. 1 Vorthington y 3 De G. & Sm. 389 ; Izod v. Izod, 32 Beav. 
242. 

(£) Brown v. Higgs , 8 Ves. 570. 

(fc) Ibid. 
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Bur rough v. 
Pkilcox ,— 
power equal to 
a trust subject 
to right of 
selection. 


Salusbury v. 
Denton ,—to 
same effect. 


The shares of 
the appointees 
are equal. 


there is also a power Avhich the court considers as 
partaking so much of the nature and qualities of a 
trust, that if the person who has the power does not 
discharge the duty which the power imposes, the 
court will discharge the duty in his place (Z). There¬ 
fore, in Burrough v. Philcox (m), where the testator, 
after giving life-interests in certain stock and real 
estate to his two children, with remainder to their 
issue, declared that in case his two children should 
both die without leaving lawful issue, the survivor 
of his two children should have power to dispose by 
will of the real and personal estate, “ amongst my 
“ nephews and nieces or their children, either all to 
“ one of them, or to as many of them as my surviving 
“ child shall think proper,”—it was held by Lord 
Cottenham, that a trust was created in favour of the 
testators nephews and nieces and their children, 
subject to a power of selection and distribution only 
in the surviving child of the testator. So again, in 
Salusbury v. Benton ( n ), where a testator by will gave 
a fund to be at the disposal of his widow by her 
will, wherewith to apply a part for charity, the 
remainder to be at her disposal among my “rela- 
“ tions, in such proportions as she may be pleased to 
“ direct; ” and the widow died without exercising the 
power of determining the proportions in which each 
beneficiary was to take,—the court held, that the 
bequest was not void for uncertainty, but that the 
fund should«be divided in moieties, one of such 
moieties to be for charitable purposes, and the other 
moiety to be for such of the testator’s relatives as 
were capable of taking under the statutes of distri¬ 
bution (0),—for when equity executes an unexecuted 


(£) Brown v. Higgs , 8 Ves. 561 ; and see Tweedale v. Tweedale , 7 Ch. 
Div. 633, following Wheeler v. Warner, 1 S. & S. 304. 

(m) 5 My. <fc Cr. 72 ; and see In re Wee Ices’8 Settlement, 1897, I Ch. 
269. 

(n) 3 K. & J. 529. 

(0) Little v. Neil, 10 W. R 592; Gough v. Balt, 16 Siin. 45. 
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power-trust or trust-power of this sort, she applies 
her own maxim, that equality is equity, and divides 
the, property equally , although the trustee, if he had 
chosen to exercise the power, might have used his 
discretion to give unequal shares (j ?). 

A cestui que trust is (or used to be) the peculiar ix. Liability 
favourite of courts of equity, and has been by the tl^eetothT 
most stringent rules protected against the mala fides 
or carelessness of his trustee; and in furtherance of money , where 
this object, the doctrine was early established, that rcstuis que 
as a trustee for sale had to pay over the purchase- trustent - 
money to other persons in given shares, the purchaser 
was bound to see that the trustee applied the 
purchase-money accordingly,—unless indeed the in¬ 
strument by which the trust was created contained 
an express declaration that the trustees receipt 
should be a good discharge; but as this rule in cer¬ 
tain cases bore very hardly on purchasers, various 
statutes were from time to time passed with a view 
to their relief; and it will be convenient, firstly, to 
state the old rules by which the purchaser’s liability 
was regulated, and then, secondly, to state the 
provisions and applicability of the various recent 
statutes. 

Firstly , by the old rules, a purchaser of the whole (i.) Personalty, 
or any part of the personal estate was not bound to ^onerated. r 
see that his purchase-money was applied in discharge 
of the debts ( q ); but if there was any fraud or par- ' 
ticipation in fraud on the part of the purchaser, he 
would not be exonerated,— e.g., where an executor 
disposed of his testators assets in payment of a debt 
of his own, and the purchaser knew of such intended 


tp) Willis v. Kymcr, 7 Ch. Div. 181. 

(g) Ewer v. Corbet , 2 P. W, 149; Keane v. Kobarts, 4 Mad. 356. 
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{2 .1 Realty,— 
(a.) Trust or 
charge for pay¬ 
ment of debts 
and legacies 
generally,— 
purchaser 
exonerated. 

(6.) Trust for 
payment of 
certain debts 
or legacies 
only,--pur¬ 
chaser for¬ 
merly not 
exonerated. 


Lord St. 
Leonards’ Act, 
22 k 23 Viet, 
c. 35 ,— pur¬ 
chase or mort¬ 
gage money 
only. 


Lord Cran- 
worth’s Act, 
23 & 24 Viet, 
c. 145,—any 
trust money 
whatsoever. 


misapplication beforehand (r) ; also a purchaser 
of real estate devised to trustees upon trust to sell 
for the payment of debts or of debts and legacies 
generally, or merely charged with such payment, was 
exonerated ($). On the other hand, if the trust 
directed the real estate to be sold, or if the will con¬ 
tained a charge upon, or a trust of, the lands for the 
payment of certain debts, mentioning in particular 
to whom those debts were owing,—or if there was 
a trust or a charge for the payment of legacies or 
annuities only,— the purchaser was bound to see to 
the proper application of the purchase-money (/). 

And, secondly , under the provisions of various sta¬ 
tutes, purchasers (including mortgagees) have been 
recently more and more exonerated from all liability 
to see to the application of their purchase-money,— 
(1.) By Lord St. Leonards Act, which enacted that 
“ the bond fide payment to, and the receipt of, any 
“ person to whom any purchase or mortgage money 
“was payable upon any express or implied trust, 
“ should effectually discharge the person paying the 
“ same from seeing to the application or being answer- 
“ able for the misapplication thereof, unless the contrary 
“ should be expressly declared by the instrument creating 
“ the trust or security** (u), —but the statute applied only 
to instruments executed on or after the 13th August 
1859; (2.) By Lord Cranworth’s Act, which enacted 
that “ the receipt in writing of any trustees or trustee 
“ for any money payable to them or him by reason 
“ or in the exercise of any trusts or powers reposed 
“ or vested in them or him, should be a sufficient dis- 


(r) Hill v. Simpson , 7 Ves. 152 ; Pearson v. Scott , 9 Ch. Div. 198; 
In re Cope , Cope v. Cape, 16 Ch. Div. 49. 

(a) Jebb v. Abbot , cited Co. Litt. 2906. ; Dowling v. Hudson , 17 Beav. 
248 ; In re Dyson and Powhe , 1896, 2 Ch. 72a 

(£) Elliot v. Merry man, 1 L. C. 64; Johnson v. Rennet , 3 My. & K. 
630. 

(u) Bennett v. Lytton, 2 J. & H. 158. 
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“ charge for the money therein expressed tobe received, 

“ and should effectually exonerate the persons paying 
“ such money from seeing to the application thereof, 

“ or from being answerable for any loss or misapplica- 
“ tion thereof,”—but the statute applied only to instru¬ 
ments coming into operation on or after the 28 th 
August i860; and finally (3.) By the Trustee Act, Conveyancing 
1893 (56 & 57 Viet. c. S3), s. 20, repeating the like Tmite^Act, 
provision contained in the Conveyancing Act, 1881, J 8 93,—any 
it is enacted, that “ the receipt in writing of any securities, &c. 
“ trustees or trustee for any money, securities, or other 
“ personal property or effects, payable, transferable, or 
“ deliverable to them or him under any trust or 
“ power, shall be a sufficient discharge for the same, 

"and shall effectually exonerate the person paying, 

" transferring, or delivering the same from seeing to 
“ the application or being answerable for any loss 
" or misapplication thereof/’—and the Conveyancing 
Act, 1881, was, and the Trustee Act, 1893, is, in this 
particular retrospective; and it may be mentioned Settled Land 
that the Settled Land Act, 1882, s. 40, contains a ^pHa? 82 ’ - 
similar power as regards funds arising under that mone y s * 

Act, and that Act also is retrospective. 

Since the changes successively effected by these General con- 
enaetments, a bond fide purchaser paying his purchase- Acts, 0 — that* 16 
money to the trustee and obtaining his written receipt 
for same, and not knowingly participating in any fraud cases exone- 
of the trustee’s, is now in all cases exonerated from r ‘ l e ’ 
seeing to the application of his purchase-money so far 
as regards all charges not only of debts, but also of 
legacies and annuities made or given by the will (v). 

But of course as regards mortgages and other charges 
which exist independently of the will,— and which are, 
in fact, paramount to the will,—the purchaser would 
not be exonerated, but would require to obtain the 


( v ) In re Dyson and Foxoke, 1896, 2 Ch. 720. 
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concurrence of such mortgagees or other incum¬ 
brancers in the conveyance to himself, or else to have 
recourse to the provisions contained in the 5 th sec¬ 
tion of the Conveyancing Act, 1881, for the discharge 
of such incumbrances upon a sale, or otherwise to see 
to their being properly discharged. Also, under ex¬ 
ceptional circumstances, it would still be prudent to 
require legatees and annuitants, and even specified 
creditors, to concur in the conveyance for the purpose 
of releasing their charges ( x ); thus, for example, the 
presumption arises after twenty years in the case of 
real estate (y), where the beneficial devisee is in 
possession, that the debts have been paid, and there¬ 
fore in such a case the power in the trustees to sell 
may be wholly at an end, and with it of course the 
power also to give receipts, and the concurrence of 
the legatees and annuitants would in such a case be 
required. But the presumption aforesaid appears not 
to arise in the case of leasehold property (2), so that 
an executor or administrator can effectually dispose 
of such leaseholds, without the concurrence of any 
of the beneficiaries (cc ) y —unless of course he has 
assented to the bequest of the leaseholds, in which 
latter case the executor or administrator can no 
longer sell them. The power or trust for sale may 
also have come to an end, by natural causes; e.g ., 
when the real estate has vested in fee-simple abso¬ 
lutely, and there is no continuing purpose for which 
the trust or power is wanted (b). Also,—unless, of 
course, when the sale is by the tenant for life in pos¬ 
session under the Settled Land Act, 1882, or is by 


{x) Price v. Price , 35 Ch. Div. 297. 

(y) Re Tanqueray Willaume, 20 Ch. Div. 465. 

(z) Re Whistler , 35 Ch. Div. 561. 

(a) In re Venn ami Furze , 1S94, 2 Ch. 10r. 

\b) Peters v, Leu'cs, dc. R . C., 18 Ch. D. 429 ; In re Cotton s Trustees 
and Ijondon School Board, 19 Ch. D. 624; In re Lord Sudeley and 
Baines d: Co., 1894, I Ch. 334; and In re Dyson and Fowke, 1896, 
2 Ch. 720. 
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the absolute fee-simple owner,—the purchaser must provided he 

in all cases ascertain that the person professing to fr ° m 

sell land, i.e., real estate, as trustee, is in fact the vendor. 

person authorised for that purpose,—a question not 

always very easy to determine; but the answer to it 

is to be gathered from the provisions in that behalf 

contained in Lord St. Leonards' Act above cited, 

which distinguishes the cases in which the trustee of 

the will is to sell the real estate from the cases in 

which the executor is to sell it, the trustee being made 

the vendor where the charged lands are devised to 

him in fee-simple or for other the testators whole 

estate therein, and the executor being made the 

vendor in all other cases—in the absence, of course, 

of a properly qualified beneficiary entitled and able 

to sell. And here note, that “ executor ” in Lord St. 

Leonards Act does not include “ administrator ” (c), 

—a distinction which for this purpose is in no way 
affected by the Trustee Act, 1893, although for all 
the general purposes of that Act executors and ad¬ 
ministrators are now on a level ( d ). Also, not a bene , 
where the sale purports to be in exercise of the ex¬ 
press power of sale contained in a mortgage deed, 
and the transferee of the mortgage is selling, it must 
be seen that the power is exercisable (as it usually 
will be*) by the assign of the mortgagee (e). 

And before leaving this subject, reference should be On a pur- 
made to the 55 th and 56th sections of the Convey- trustees 0 — 
ancing Act, 1881,—by the former of which sections sec - 5 6 » Con- 
it was provided (in favour of subsequent bond fide Act, 1881°, was 
purchasers), that the usual receipt clause in the body as a g^neraf 1 ^ 
of the deed or the usual indorsement of such receipt ruIe; 
on the back thereof should be sufficient evidence of 


(c) In re Clay and Tetley , 16 Ch. Div. 3 ; In re Cope , Cope v. Cope t 
16 Ch. Div. 49. 

(d) 56 & 57 Viet. c. 53, s. 50. 

(e) In re Rumncy and Smith , 1897, 2 Ch. 351. 
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but is now 
applicable. 


the payment of the money in such receipt expressed 
to have been received ; and by section 5 6 it was pro¬ 
vided, that such receipt occurring either in the body or 
on the back of the deed should be a sufficient authority 
(without any other or distinct authority in that behalf) 
to the solicitor of the vendor to receive and to give a 
receipt for the purchase-money. It was held, however, 
that the 56th section was not applicable to vendors 
who were trustees, with power to sell and give receipts, 
but was applicable only to vendors who were them¬ 
selves beneficially entitled to the purchase-moneys,— 
the court of appeal pointing out in In re Bellamy (/), 
that the only effect of the 5 6th section was to make a 
special authority to the solicitor to receive the money 
unnecessary, that section being itself the special 
authority, hut trustees had , as a general rale , no power 
to give or grant any such special authority to their 
solicitor , although under special circumstances they 
might have such a power; but now, under the 
Trustee Act, 1893, s. 17 ( g ), repeating the like 
provision contained in the Trustee Act, 1888, s. 2 
(< h ), trustee-vendors (including executors and admini¬ 
strators) are entitled to the benefit of section 56 
equally with ordinary vendors (i) ; but even still an 
attorney appointed to sell real estate and to receive 
the purchase-money is not (in the absence of an 
express clause to that effect contained in his power 
of attorney) authorised to appoint his solicitor to 
receive the purchase-money ( k ). Also, let it be 
mentioned here, that, as a matter of prudence, although 
not a matter of legal necessity, a purchaser should 
not rest content with the usual receipt clause occur¬ 
ring in the body of the deed, but should (as he may) 


(/) 24 Ch. Div. 387 ; Ghost v. Waller , 9 Beav. 497 ; Viney v. Chaplin , 
2 I)e G. & Jo. 468. 

{9) 5 6 & 57 Viet. c. 53. 

(A) 51 & 52 Viet. c. 59. 

(i) Lloyd's Bank v. Bullock , 1896, 2 Ch. 192. 

(k) Hetlcy's Case , 9 Times Law Rep. 553. 
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insist also on the receipt being indorsed on the back 
of the deed,—a precaution which will prevent the 
vendor from afterwards alleging that the deed, 
although executed by him, is not his deed; for the 
court would hardly listen to him if he were to say 
that the receipt indorsed and signed by him was not 
his receipt (/),—unless, semble , the deed was proved to 
have been delivered as an escrow simply (m). 


{ 1 ) Foster v. Mackinnon , L. R. 4 C. P. 710; Hunter v. Walters , L. 
R. 7 Ch. App. 75 ; Edwards v. Brown , I C. & J. 310; Onward Build¬ 
ing Society v. Smithson , 1893, 1 Ch. 1 ; Greenslade v. Hare , 20 Beav. 
284. 

(to) Lloyd's Bank v. Bullock , 1896, 2 Ch. 192. 
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CHAPTER III. 

EXPRESS PUBLIC [OR CHARITABLE] TRUSTS.’ 

Charities,— Trusts in favour of charities, in other words, Express 
iaw? Ured by Public Trusts, are, in respect as well of their creation 
as also of their construction and execution, subject 
in general to the like rules as express private trusts; 
nevertheless, charities are highly favoured in the law, 
and charitable gifts sometimes receive a more liberal 
construction than gifts to individuals; while in some 
few respects to be hereafter specified, charities have 
been treated with some little disfavour. 

Charities,— The term “ charities,” in its legal acceptation (a), 
according to* comprises the following objects or purposes, namely, 
law. (i) The charitable uses specified in the statute 43 

( 1.) The objects Eliz. c. 4, that is to say, the relief of aged, impotent, 
anc * poor people (b) ; the maintenance of the sick 
and of maimed soldiers and mariners; of schools 
of learning, free schools, and scholars in the univer¬ 
sities ; the repair of bridges, posts, houses, causeways, 
sea-banks, and highways; the repair of churches; 
the maintenance of houses of correction; the educa¬ 
tion and preferment of orphans; the marriages of 
poor maids; the support, aid, and help of young 
tradesmen, handicraftsmen, and decayed persons; the 
relief and redemption of prisoners and captives; and 
the relief of the poor (even the poor in foreign states) 


(а) The Queen v. Income Tax Commissioners , 1891, App. Ca. 531 ; In 
re Foveaux , Cross v. London Anti- Vivisection Society , 1895, 2 Ch. 501. 

(б) In re Wall, Pomeroy v. Willway, 42 Ch. Div. 510. 
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(c) in respect of taxes and the like; and (2) The And(2.)0b- 
charitable uses similar to those specified in the thereto, 
statute which the courts have at various times held 
to be within the “ spirit and intendment,” — and which 
are now to be described as being “ within the mean¬ 
ing, purview, and interpretation of the preamble” 

(1 d ), — of the Act, that is to say, e.g ., the repair of 
memorial windows in churches (e) and of monuments 
in churches (/), but not in churchyards ( g)\ the 
repair of a church organ; the maintenance of church- 
chimes and of worship generally ( h ); the foundation 
of lectureships and professorships (i), but not of 
prizes for yacht-racing or the like (&); the supply¬ 
ing of towns with water, or generally the sanitation 
or ornamentation of towns (l ); the encouragement of 
good domestics (m), or of poor emigrants (n ); the care 
and cure of useful quadrupeds (0) ; and the like. But Charities,— 
it is to be observed, that objects which, although api)w{-® cts ° f 
charitable in a popular sense, are merely for the character * 
benefit of individuals, are not charitable in the legal 
sense of that word ; e.g. } a bequest to ten poor clergy¬ 
men of the Church of England to be selected by 
J. S. ( p) } is not a charitable gift; as neither is a 
/ bequest to a private institution (e.y., an orphanage), 


(c) Freund v. Steward, W. N. 1893, P* *6l. 

( d) 51 & 52 Viet. c. 42, s. 13, sub-sec. 2. 

(c) Att.-Gen. v. Ruper, 2 P. Wms. 125. 

(/) Hoart v. Osborne , L. R. I Eq. 585. 

(g) Dawson v. Small , L. R. 18 Eq. 114 ; Vaughan v. Thomas , 33 Ch. 
Div. 187 ; Tyler v. Tyler, 1891, 3 Ch. 252 ; Pirbright v. Salvey , W. N. 
1896, p. 86. 

(A) Att-Gen. v. Pearson, 3 Mer. 353 ; Wright v. Tug well, 1892, I Ch. 
95 ; Farquhar v. Dowling, 1896, I Ch. 50. 

(i) Yates v. University College, L. R. 7 H. L. 438. 

(k) Jones v. Palmer, 1895, 2 Ch. 649. 

\l) Jones v. Williams, Amb. 651; Favcrsham (Mayor) v. Ryder , 
5 De G. M. & G. 350. 

(771) Loscombe v. Wintringham, 13 Beav. 87. 

(n) Barclay v. Maskdyne, 4 Jur. N. S. 1294. 

(0) London University v. Yarrow, 23 Beav. 159. 

(p) Thomas v. UowcU, L. R. 18 Eq. 198 ; Pease v. Pattinson, 32 Ch. 
Div. 154; In re Botolph without Bishopsgate Parish Estates, 35 Ch. Div. 
142. 

H 
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maintained at the expense of an individual ( q ); and 
yet a bequest to “ General William Booth ” (of the 
Salvation Army) " for the spread of the gospel ” is 
distinctly charitable (r). 

The court in general settles a “scheme” for the 
administration of charitable bequests (s); but no 
such scheme will be directed when the legatee is 
evidently intended by the testator to have an abso¬ 
lute discretion in his application of the fund (t). 
Also, the Charity Commissioners, subject always to 
the control of the court, may settle schemes for 
charitable endowments; and may, with the aid of 
the court, summarily enforce the provisions of the 
scheme so settled by them (u). But a charity 
which is supported entirely by voluntary contribu¬ 
tions is not liable to be controlled by the Com¬ 
missioners ( v ). Occasionally, the trusts of the charity 
are contained in the original deed of donation or 
foundation, or in a deed executed simultaneously 
therewith; and such deed would be regulative of 
the charity, although it would not be properly de¬ 
scribed as a “ scheme ” (x ); and the trusts of the 
deed may be varied by a “ scheme legally esta¬ 
blished ; ” and a “ scheme ” is otherwise, in many 
particulars, more convenient than the original deed 
of foundation (y). An eleemosynary charity is, in 
general, administered irrespectively of the religious 


(q) In re Slcvin, Slevin v. Hepburn , 1891, I Ch. 373. 

(r) Lea v. Cooke, 34 Ch. Div. 528. 

{$) White v. White, 1893, 2 Ch. 41 ; In re Delmar Charity, 1897, 

2 Ch. 163. 

(0 Lea v. Cooke, supra; Walsh v. Gladstone, 1 Phil. 200. 

(«) Sons of Clergy {Corporation) v. Skinner, 1893, 1 Ch. 178; John 
Street Chapel Case, 1893, 2 Ch. 618. 

(v) Re Clergy Orphan Corporation, 1894, 3 Ch. 145; Re Qilchiist’s 
Trusts, 1895, 1 Ch. 367. 

(x) Re Mason Orphanage, 1896, I Ch. 54, 596; and see the Charitable 
Trusts Act, 1855 (18 & 19 Viet. c. 124), s. 29. 

[y) Re Mason Orphanage, supra. 
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belief of its recipients (z), and any scheme for its 
regulation would have regard to that principle of 
administration. 

We will now enumerate some of the principal 
characteristics appertaining to charitable gifts; and 
Firstly , charities are favoured above individuals in 
the respects following :— 

(i.) If the testator has expressed an absolute in¬ 
tention to give a legacy to charitable purposes, but 
has left uncertain the particular mode by which his 
intention is to be carried into effect, the Court of 
Chancery will supply the defect and enforce the 
charity (a),—although if the cestui que trust in such a 
case had been a private individual, the trust would 
have failed for want of certainty in the object. It 
is, in fact, a well-established principle, that if the 
bequest be for a charity, it matters not how un¬ 
certain the objects may be, or whether the persons 
who are to take are in esse or not, or w'hether the 
legatee be a corporation capable in law of taking or 
not, or whether the bequest can be carried into 
operation or not; for in all these and the like cases, 
the Court of Chancery will treat the bequest as 
valid, and will dispose of it for such charitable 
purposes as it shall think fit. But for these purposes 
the object must be distinctly charitable; for if the 
bequest may, in conformity with the will, either be 
disposed of in charity of a discretionary private 
nature, or be. employed for any general, benevolent, 
or useful purpose, or for any general purpose, whether 
charitable or othei'wise , or for charitable or other 
general purposes at discretion, the bequest will be 


(z) Att. Gen. v. Calvert , 23 Beav. 248 ; In re Ross'* Charity , 1S97, 
2 Ch. 397. 

(a) Pocock v. Att.-Gen ., 3 Ch. Div. 342. 


I. Respects 
in which 
charities are 
favoured,— 


(1.) General 
intention effec¬ 
tuated. 


If gift be for 
charity, equity 
will effectuate 
it at all events. 
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void, as being not exclusively charitable, and as 
being too indefinite for the Court of Chancery to 
execute; and the property will in all such cases 
devolve on the residuary legatee or next of kin of 
the testator ( b ). On the other hand, if the purposes 
are exclusively charitable, it will not render the gift 
void merely to leave to the discretion of the exe¬ 
cutors the choice of the charitable objects,—for in 
such a case the proving executors would (and they 
alone would) exercise the discretion (c). And objects 
described as “ charitable and deserving ” would be 
construed simply as charitable objects of a deserving 
character, the words “ and deserving ” being regarded 
as merely restrictive of the class of charities (d ); 
but a gift expressed to be “ for some one or more 
purposes, charitable or philanthropic,” would not be 
so construed, but would be void as not being ex¬ 
clusively for charitable purposes ( e ). And here note, 
that a friendly society is not a charity; and there¬ 
fore a bequest made to it in aid of its funds will 
not, on the society being wound up and dissolved, 
become applicable for charitable purposes (/); also, 
an advowson, senible , is not a charity (y). 

(m.) Doctrine (ia.) Where the literal execution of specific chari¬ 
ot Cy-prcs. table trusts either originally is or afterwards becomes 
inexpedient or impracticable, the court will execute 
them cy-pres, i.e., as nearly as it can to the original 
purpose , and so as to execute them in substance,—the 
general principle upon which the court acts in such 


(b) Monce v. Bishop of Durham, io Ves. 522 ; Leaver v. Clayton , 
8 Ch. Div. 584; In re Slcvin , Slcvin v. Hepburn, supra. 

(c) Crawford Forshaw , 1891, 2 Ch. 261. 

(</) In re Sutton , Stone v. Att.-Gen., 28 Ch. Div. 464; Obert v. Barrow, 
35 Ch. Div. 472. 

(e) Macduff v. Macduff, 1896, 2 Ch. 451. 

(/) In re Clarice's Trust , 1 Ch. Div. 497; Re Dutton, 4 Exch. Div. 
54; and consider Cunnack v. Edwards , 1896, 2 Ch. 679, and Bruty v. 
Maclccy , 1896, 2 Ch. 727. 

(#7) Hood v. Att.-Gen ., 1897, 1 Ch. 518 ; 2 Ch. 105. 
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cases being thus laid down by Lord Eldon in Mogg - 
ridge v. Thackicell (A), viz., “ that if the testator has Applies only 
“ manifested a general intention to give to a charity, r g enendin- lg 
“ the failure of the particular mode in which the of 
“ charity is to be effectuated shall not destroy the 
“ charity; that is to say, if the substantial intention 
“ is charity, the law will substitute another mode of 
“ devoting the property to charitable purposes, where 
“ the formal intention as to the mode cannot be 
“ accomplished; ” in other words, the court will exe¬ 
cute the trust cy-pres , approving of a scheme which 
as nearly as possible executes the intention of the 
donor (t). So also, if a legacy be given to a charity, 
and the charity survives the testator, and afterwards 
(and before receiving the legacy) ceases to exist, the 
legacy will be applied cy-pres {k) ; secus , if the legatee 
ceases to exist before the testator’s death, unless 
there is (in that case) such general charitable intent 
as aforesaid. But the doctrine of cy-pres is only Limit to the 
applicable where the testator has manifested a general doc ’ 
intention of charity; and therefore if the testator has 
had but one particular object in his mind,—as, for 
example, to build a church at W.,—and that object 
cannot (by reason of some legal objection or other¬ 
wise) be answered, no application cy-pres will be 
directed, but the next of kin will take (/). And 
again, if the bequest is upon trust to pay the income 
to the incumbent of the church at H. for the time 
being, so long as he permits the sittings to be occu¬ 
pied free, there is in such a case no general intention 
of charity; and therefore, subject to the trust, and 


(A) 7 Ves. 69. 

(i) Att.-Gen. v. The Ironmongers* Co., 2 Beav. 313; Pease v. Pattinson, 

32 Ch. Div. 154 ; Spillcr v. Matule, ibid. 158^1. ; Vaughan v. Thomas, 

33 Ch. Div. 187 ; Biscoe v. Jackson, 35 Ch. Div. 460 ; and Re Mason 
Orphanage, supra. 

(Jfc) In re Slevin, Slevin v.' Ilepbum, 1891, 2 Ch. 236, explaining 
Hay ter v. Trego, 5 Russ. 113. 

(h Loscombe v. Wintringham, 13 Beav. 87; Broadbent v. Barrow, 
29 a Ch. Div. 560; In re White's Trust, 33 Ch. Div. 449. 



THE ORIGINALLY EXCLUSIVE JURISDICTION. 


i I s 


(2.) Defects in 

conveyances 

supplied. 


(3.) Resulting 
trusts in gifts 
to charities. 


(a.) Where 
a general 
charitable 
intention, no 
resulting trust. 


(6.) So too 
where rents 
are exhausted 
by the object 
indicated, but 
subsequently 
increase. 


Exception,— 
where rents are 
not exhausted 
at time of gift. 


on its determination, the eapital of the trust fund 
will in that case go to the residuary legatee or next 
of kin (vi). 

(2.) In further aid of charities, the eourt will supply 
all defeets in conveyances, where the donor hath a 
capaeity and a disposable estate, and his mode of 
donation does not contravene the provisions of any 
statute (71 ),— although in the ease of private indi¬ 
viduals, the imperfection of the conveyance, being 
voluntary, would be fatal to the ereation of the trust. 

(3.) A third respeet in which charities are favoured 
is in respect of resulting trusts, the following rules 
being in these eases applicable in the ease of eharities, 
namely:— (a.) Where a person makes a valid gift, 
whether by deed or will, and expresses a general in¬ 
tention of eharity, but either particularises no objects 
(0), or sueli as do not exhaust the proceeds (p), the 
court will not suffer the property in the first case, or 
the surplus in the second, to result to the settlor or 
his representatives, but will take upon itself to execute 
the general intention, by declaring the particular pur¬ 
poses to whieh the fund or the surplus shall be 
applied. Also (b.) Where a person settles lands, or 
the rents and profits of lands, to purposes which at 
the time exhaust the whole proceeds, but in eonse- 
quenee of an increase in the value of the estate, an 
exeess of ineome subsequently arises, the eourt will 
order the excess or surplus, instead of resulting, to be 
applied in the same or a similar manner with the 
original amount (< q ). But to these two rules there 
is the following exception, viz., even in the ease of 


(m) In re RandeU , Randell v. Dixon , 38 Ch. Div. 213. 

(n) Sayer v. Sayer , 7 Hare, 377; Innes v. Sayer, 3 Mac, & G. 606. 
(0) Att.-Gcn. v. Herrick , Amb. 712. 

(p) Att.-Gen. v. Tonna, 2 Ves. Jr. 1. 

\q) Beverley v. Att.-Gcn., 6 H. L. Cas. 310 ; Alt.-Gen. v. Caius College 
2 Ivee. 150; Att.-Gcn. v. Marchant, L. R. 3 Eq. 424. 
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charity, if the settlor do not give the land, or the 
whole rent of the land, but noticing the property to 
be of a certain value, appropriates part only to the 
charity, the residue will then, according to the cir¬ 
cumstances, either result to the heir-at-law (r), or 
belong to the donee of the property, subject to the 
charge (5). 

(4.) Gifts to charities are not within or subject to (4.) Charities 
the rule of law against perpetuities (t), but gifts in f^m Rufe of 
perpetuity to individuals (not being merely gifts in Perpetuities, 
fee-simple) would be void (u). But when it is said, 
that gifts in favour of charities are not within the 
rule against perpetuities, it is intended merely, that 
where there is a valid immediate gift to one charity, 
a gift over to another charity is not subject to the 
rule ; and it is not intended thereby, that the gift to 
a 3 harity to take effect for the first time upon the 
happening of a contingency which is obnoxious 
to the rule of perpetuities would be valid, the con¬ 
trary being the fact (v) ; and similarly, a gift over to 
a charity following after a gift to individuals would 
be invalid, if it was expressed to take effect upon the 
happening of some event which might possibly not 
happen within the limit of time appointed by the 
rule ’against perpetuities (a). 

(5.) Also, voluntary conveyances of lands to chari-* (5.) Voluntary 
ties were not within the statute 27 Eliz. c. 4 (y), tochSttie^ 


(r) Att.-Gen. v. Mayor of Bristol, 2 J. & W. 308. 

(») AtL-Gen. v; Southmoulton , 5 H. L. Cas. 1 ; Att.-Gen. v. Trin. 
Coll. Camb 24 Beav. 383. 

(0 Att.-Gen. v. Price , 17 Ves. 371 ; GUlam v. Taylor , L. R. 16 Eq. 
581. 

(w) Thomas v. HoweU , L. R. 18 Eq. 198; Re Hutton , 4 Exch. Div. 
54 - 

(v) Chamberlaync v. Brockctt , L. R. 8 Ch. 211 ; Alt v. Stratheden, 
1894, 3 Ch. 265. 

(x) In re Bowen , Lloyd Phillips v. Davis , 1893, 2 Ch. 491. 

(y) Att.-Gen. v. Newcastle , 5 Bear. 307 ; Ramsay v. GUchrist , 1892, 
A. C. 412. 
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good notwith¬ 
standing 
27 Eliz. c. 4. 


II. Respects in 
which charities 
are treated on 
a level with 
private 
individuals. 

(1.) Want of 

executor 

supplied. 


(2.) Lapse of 
time a dm*. 


although, of course, the like conveyances would, in 
the case of individuals, have been void as against 
subsequent purchasers and mortgagees,— soil, prior 
to the Voluntary Conveyances Act, 1893, of which 
we treated in the preceding chapter. 

Secondly , Charities are treated on a level exactly 
with individuals in the respects following :— 

(1.) If a testator gives his property to such person 
(upon trust) as he shall hereafter name to be his exe¬ 
cutor, and afterwards he appoints no executor; or if 
an estate is devised (upon trust) to such person as the 
executor shall name, and no executor is appointed; or 
if, an executor being appointed, he dies in the testator s 
lifetime, and no other is appointed in his place,—in 
all these cases, if the bequest be in favour either of a 
charity or of an individual, the Court of Chancery will 
assume the office of an executor, and carry into effect 
that bequest—that is to say, will appoint a trustee to 
discharge the duties of an executor (z) ; scil., because 
the beneficiary is certain, although the legal owner is 
uncertain (a) ; and an executor according to the tencr 
might even be constituted (b), or administration with 
the will annexed would be granted (c), by the Probats 
Division of the High Court in such a case. 

(2.) And again, lapse of time in equity is a bar 
in the case of charitable trusts, exactly as it is 
(where it is) in the case of mere private trusts, and 
no further; but of course, in the case of the breach 
of an express trust of which the purchaser has 
notice, lapse of time is no bar either in the case 
of charities or in the case of individuals. Thus, in 


(z) In re Moore , M i Alpine v. Moore t 21 Ch. Div. 778. 

(а) Mills v. Farmer y 1 Mer. 55, 96. 

(б) Re Belly 4 Prob. Div. 85 ; Re Wrtu Bradley , 8 Prob. Div. 215. 
(c) Re M'Auliffey 1896, p. 290. 



CHARITIES. 


I 2 I 


the case of a charitable trust, where a corporation 
had purchased with notice of the trusty and had held 
the property under an adverse title for one hundred 
and fifty years, it was decided that the corporation 
should reconvey the property upon the original 
trusts (< d ). But under the Trustee Act, 1888 (e), 
sec. 8, lapse of time may now, in certain cases, be 
pleaded in bar of an action for such breaches of 
trust (J ); and apparently, where it can be so pleaded, 
it will make no difference whether the trust is a 
private trust or is a public (or charitable) trust. 

(3.) So also where a gift is made upon trust for (3.) illegal, 
charitable and other purposes, and the charitable from legai^' 
purposes are legal, but the other purposes are not,— 
if the proportion attributable to the charitable pur¬ 
poses can be ascertained and the legal separated from 
the illegal, the court will not suffer the intended 
charitable bequest to fail, but will uphold the gift to 
the extent of the ascertainable proportion {g ); but 
if the proportion cannot be ascertained, or if the 
legal cannot be severed from the illegal purposes, 
then in the case of charities, as in the case of in¬ 
dividuals, the whole gift will fail (k ) y —unless upon 
the construction of the bequest what is given for 
the illegal purposes becoming void, the whole be¬ 
quest should happen to enure in favour of the 
legal purposes (i). Also, where a gift is in ambiguous 
language, and according to one interpretation of it 
it would be illegal, and according to the other inter- 


id) Att.-Gcn. v. Christ's Hospital, 3 My. & K. 344. 

(e) 51 & 52 Viet. c. 59, s. 8. 

(/) In re Bowden Andrew v. Cooper, 45 Ch. Div. 444; In re Swain , 
Swain v. Bringeman f 1891, 3 Ch. 233 ; How v. Winterton, 1896, 2 Ch. 
626. 

(g) Hoart v. Osborne , L. K. I Eq. 585. 

(h) Chapman v. Brown , 6 Ves. 404; Cramp v. Play foot, 4 K. & J. 
479 : 

(t) Fisk v. Att.-Gen L. R. 4 Eq. 521 ; Dawson v. Small , L. R. 18 
Eq. 714; Be Williams , 5 Ch. Div. 735. 
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(4.) Accumula¬ 
tion of income, 
—trusts for, 
disregarded 
when title 
to corpus 
becomes in¬ 
defeasible. 


III. Two re- 
Bpectsin which 
charities are, 
or were, 
disfavoured,— 


pretation it would bo legal, tho legal interpretation 
will prevail, in the case of charities as of individuals, 
—ut res magis valeat quam perectt. 

(4.) The rule in Saunders v. Vautier (k) is equally 
applicable to legatees or donees who are charities as 
to legatees or donees who are private individuals (/), 
—that is to say, wherever there is a gift (by deed 
or will) to a charity or to an individual, and the 
gift is absolutely vested, but the payment over to 
the donee or legatee of the property comprised in 
the gift is postponed to a future day, and there is a 
direction to accumulate the income in the mean¬ 
time, and no one (save only the donee or legatee) 
has any interest in the accumulations,—the donee 
or legatee may, whether it be a charity or an in¬ 
dividual, demand immediate payment over of the 
gift, putting an end to the accumulation of the 
income, the trust or direction for accumulation being 
one which the court will not, under the circum¬ 
stances, enforce. In other words, when a legacy is 
directed to accumulate for a certain period (say, till 
the legatee attains the age of twenty-five years), the 
legatee, if he has an absolute indefeasible interest, is 
not bound to wait until the expiration of the period, 
but may require payment the moment he is com¬ 
petent ( e.g on attaining the age of twenty-one years) 
to give a valid discharge; and, of course, a charity 
is always competent to give such discharge. 

Thirdly , It remains to specify the respects in 
which charities are (or used to be) treated with 
disfavour compared with individuals. These are 
the following:— 


(fc) 4 Beav. 115 ; Cr. k Ph. 240 ; Oosling v. Gosling , John. 285. 

(1 1 ) Harbin v. Masterman, 1894, 2 Ch. 184; and S. C. (sub nom. 
Wharton v. Mastcrman ), 1895, A. C. 186. 
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(1.) Assets would not have been marshalled by a (1.) Assets 
court of equity in favour of charities; for to do so ma^haikd in 
would have been to offend against the Mortmain f ? vo ^ of 
Acts. Thus, if a testator gave his real and personal 
estate (consisting of personalty savouring of realty, 
as leaseholds, and also of pure personalty) to trustees, 
upon trust to sell and pay his debts and legacies, 
and bequeathed the residue to a charity, equity 
would not have marshalled the assets by throwing 
the debts and ordinary legacies upon the proceeds 
of the real estate and of the personalty savouring 
of realty, in order to have left the pure personalty 
for the charity (m); but the rule of the court in 
such cases was to appropriate the fund, as if no 
legal objection existed as to applying any portion 
of it to the charity legacies; and then to hold such 
proportion of the charity legacies to fail as would in 
that way have fallen to be paid out of the prohibited 
fund (n). But the court rather disliked its own rule ; 
and therefore, if the testator had himself directed Uniess'by 
his property to be marshalled in favour of the charity, tionoTthe e °' 
the court carried out his direction in a manner testator - 
most favourable for the charity ( 0 ); also, when a Or unless 
testator gave and devised the residue of his estate, charUies* 86 ° f 
both real and personal, to his trustees (whom he also j^kereai** to 
appointed his executors) upon trust thereout in the estate by 
nrst place to pay certain specified sums to specified discretionary 
persons, and as to the residue thereof,—or such part or f^cutors 
parts thereof as might lawfully bo appropriated for 
the purpose,—for such one or more charities and in 
such proportions as the trustees in their uncontrolled 
discretion might think fit, the trustees were entitled 
to appropriate the surplus (even the proceeds of the 


(«i) Ashworth v. Munn , 34 Ch. Div. 391. 

(n) Williams v. Kershaw , 1 Keen, 274 n. ; Robinson v. Governors of 
London Hospital, 10 Hare, 19. 

(0) Miles v. Harrison , L. R. 9 Ch. App. 316 ; Beaumont v. Oliveira, 
L. R. 4 Ch. App. 309. 
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Marshalling in 
case of chari¬ 
table legacies, 
—no necessity 
for, in future. 


(2.) Gifts to 
charities, 
of an ob¬ 
noxious 
character, 
not allowed 
to be valid. 


real estate sold) to charities duly authorised to take 
land by devise (j >). All which rules as to marshalling 
will now for the future continue to exist, but only, 
semble , as regards the wills of testators who shall 
have died before the 5 th August 1891,—for by the 
Mortmain and Charitable Uses Act, 189 1 (#), it has 
been enacted (but only as regards the wills of testators 
who shall have died after the 5 th of August 1891) (r), 
that (in effect) land may now be given by will to a 
charity (subject to the duty of selling it within a 
year); and that money secured on land, or arising 
out of or connected with land, shall not (as regards 
charitable bequests) be considered as land at all, 
within the Mortmain Acts; and that where money 
is given by will to a charity with a direction super- 
added to lay the money out in land, the gift shall 
be good, and the superadded direction only shall be 
void; and the court may even (by order) authorise 
the retention of the land unsold, or the acquisition 
of the land directed to be purchased (s),— scil. when 
it is wanted for occupation by the charity. 

(2.) Also, generally, all professed charitable pur¬ 
poses must be such as offend neither against any 
statute nor against the common sense of the country, 
morally and politically. Wherefore gifts for super¬ 
stitious purposes, e.g ., for saying masses for the dead, 
have long been and are still void, as offending not 
only against the statute 23 Hen. VIII. c. 10, but 
also against the (for the time being) prevailing moral 
and political sense of the country (t ); and this is so, 
notwithstanding the statute 23 & 24 Viet. c. 134, 
regulating Roman Catholic charities. Whether a 


(p) Broadbent v. Barrow , 31 Ch. Div. 113. 

(?) 54 & 55 Viet. c. 73 - 

(r) Forbes v. Hume, \V. N. 1894, p. 198. 

(5) Brompton Hospital v. Lewis, 1894, 1 Ch. 297. 

(f) In re Blundell , 10 W. R. 34; Heath v. Chapman , 2 Drew, 417. 



CHARITIES. 


125 


gift to a society for the total suppression of vivisec¬ 
tion is a gift which offends the moral sense of the 
public is at present more or less doubtful (m),— but 
the tendency now is to regard all such gifts as good 
charitable bequests (v ); and doubtless all these pur¬ 
poses, or some of them, may in time cease to be 
deemed offensive, and may even come to recommend 
themselves to the public conscience; and in that 
case, the gifts in aid of them will become lawful and 
valid as charitable bequests. In the case of gifts to 
individuals, there is of course no room for the public 
conscience to interfere. 


(w) In re Douglas , Obert v. Barrow y 35 Ch. Div. 472. 

(v) In re Fovcaux f Cross v. London Anti-Vivisection Society, 1895, 
2 Ch. 501. 
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Implied trusts, 
—definition of. 


(i.) Resulting 
trust to pur¬ 
chaser upon 
conveyance 
to stranger. 


CHAPTER IV. 

IMPLIED AND RESULTING TRUSTS. 

An implied trust, as the name denotes, is a trust 
which is founded on an unexpressed but presumed, 
i.e. y implied, intention of the party creating it. The 
following are the principal instances of implied 
trusts, viz.:— 

(i.) Resulting trust to purchaser of property con¬ 
veyed or assigned to a stranger, i.e., a third person. 
“ The clear result of all the cases is, that the trust 
“of a legal estate, whether freehold, copyhold, or 
“ leasehold, whether taken in the names of the 
“ purchaser and others, or in the names of others 
“ without that of the purchaser, and whether in one 
“ name or in several, and whether jointly or successive, 
“. . . results to the man who advances the purchase- 
" money ” (a); and the doctrine is applicable to 
personal as well as to real estate ( b ); and, of course, 
also to cases where two or more persons advance 
the purchase-money jointly, and the purchase is 
taken in the name of one only of them,—for there 
will be in that case a resulting trust in favour of 
both or all proportioned to the money which they 
have respectively advanced (c). And although the 
advance of the purchase-money by the real pur¬ 
chaser does not appear on the face of the deed, and 


(а) Dyer v. Dyer , i L. G. 223. 

(б) Ebrand v. Dancer , 2 Ch. Ca. 26. 
(c) Wray v. Steele , 2 V. & B. 388. 
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even if the deed states it to have been made by the parol evidence 
nominal purchaser, parol ovidence is admissiblo to to show actual 
prove by whom it was in fact actually made ( d ); for purchaser, 
the evidence is used for the purpose of showing that 
the nominal or ostensible purchaser in the deed was 
(in a sense) but the nominee or agent of the true 
purchaser, for which purpose parol or extrinsic 
evidence is in all cases admissible, notwithstanding 
the Statute of Frauds (e). 

But no trust will result under this doctrine where No resulting 
the policy of an Act of Parliament would be thereby wouicMefeat 
defeated,—as where the subject-matter of the con- the policy of 

. . , i*/^\ . , i • the law. 

veyance is a British ship (/); or is land given to 
qualify the grantee to vote for a Member of Par¬ 
liament (g) ; or is money deposited in a third party's 
name in evasion of the Savings Bank Acts ( 7 t); for 
in all these cases the apparent donee retains the 
benefit for himself, and is not a trustee for the donor 
or true purchaser. Nevertheless, as regards the 
beneficial ownership of British ships, the register not 
being conclusive,' the court will, when no evasion of 
the policy of the Merchant Shipping Acts is intended, 
administer such relief in favour of the beneficial 
owner as the circumstances of the case may require; 
and it will certainly not suffer the register to be 
made an engine of fraud (i). Also, where a parent 
insures the life of his child, in the child’s own name, 
but for his the parent’s own benefit, if the child dies 
and the father obtains the policy moneys from the 
insurance office (tho office not objecting to the policy 


( d ) Ryall v. RyaU t 1 Atk. 59 ; Bartlett v. PicJcersgill, 1 Eden. 515. 

(e) Higgins v. Senior , 8 Mee. & W. 834; James v. Smith , 1891, 
1 Ch. 834. 

(/) Ex parte Yallop , 15 Ves. 68 ; Holderness v. Lampert , 29 Beav. 
129. 

(g) Groves v. Groves , 3 Y. & J. 163, 175 ; Childers v. Childers , 1 De 
G. <fe Jo. 482. 

(A) Field v. Lonsdale , 13 Beav. 78. 

(i) Holderness v. Lampert, supra. 
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Resulting 
trust mny be 
rebutted by 
evidence of 
purchaser’s 
intention; 

e.g ., By the 
contrary pre¬ 
sumption of 
advancement. 
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(a.) In whose 
favour the pre¬ 
sumption will 
be raised,— 

1. Legitimate 
child; 

2. One to 
whom the 
purchaser has 
placed himself 
in loco par¬ 
entis; 


as void for want of any insurable interest), the policy 
moneys belong to the parent for his (or her) own 
benefit, and not to the estate of the child ( k ). 

Resulting trusts, however, as they arise from an 
equitable presumption, may be rebutted by parol evi¬ 
dence to the contrary of such presumption (l ); and 
where the purchaser is under a legal obligation to 
maintain or otherwise provide for the person in whose 
name the purchase is made, equity raises a presump¬ 
tion,—at least, a primd facie, presumption,—that the 
purchase was intended as an advancement; e.g., in 
the case of purchases made in the name of children 
or of persons similarly favoured, there will in general 
be no resulting trust for the purchaser, but the con¬ 
trary presumption will arise that an advancement was 
intended; in other words, the equitable presumption 
of a resulting trust in favour of the actual purchaser 
is in such cases met and defeated by the other and 
contrary equitable presumption of advancement, and 
in that case the plain effect of the deed will be re¬ 
stored (ra). And the presumption of advancement 
will be raised: (i.) In favour of a legitimate child 
(71); (2.) In favour of any person with regard to^whom 
the person advancing the money has placed himself 
in loco parentis; e.g., in Bedford v. Bedford (0), an 
illegitimate son; in Ebrand v. Dancer (p), a grandchild 
whose father was dead (#); in Currant v. Jago (r), the 
nephew of a wife; and in Standing v. Boivring (s), a 


(k) Worthington v. Curtis , i Ch. Div. 419; Cleaver v. Mutual 
Reserve , 1892, 2 Q. B. 147 ; Newbold Friendly Society v. Barlow , 1893, 
2 Q. B. 128. 

{ 1 ) Deacon v. Colqukoun , 2 Drew, 21 ; Lane v. Dighton ) Amb. 409; 
Ay erst v. Jenkins , L. R. 16 Eq. 275. 

(m) Whitehousc v. Edwards , 37 Ch. Div. 683. 

(n) Sidmouth v. Sidmouth, 2 Beav. 447 ; Dyer v. Dyer , 2 Cox, 92. 

(o) LofTt, 490. 

(p) 2 Ch. Ca. 26. 

(q) Soar v. Foster , 4 K. & J. 152. 

(r) I Coll. Ca. 261. 

(s) 31 Ch. Div. 282. 
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godson,—provided always the party advancing the 
money has put himself in loco parentis , but not other¬ 
wise ( t ); and (3.) In favour of a wife (u), — e.g., where, 3. A wife, 
as in Brew v. Martin (v) y a husband entered into an 
agreement for the purchase of land in the name of 
himself and his wife, and died before the whole of 
the purchase-money was paid, the purchase was held 
to enure for the benefit of the widow, and the unpaid 
purchase-money was (as the law then stood) payable 
out of the husbands personal estate. But the pre- (6.) in whose 
sumption of advancement has not been extended to sumptiorTwiii" 
the illegitimate children of a daughter of the actual not ™ raised, 
purchaser, that is to say, to (in a sense) illegitimate 
grandchildren (x) ; nor will the presumption arise 
when the purchaser makes the purchase in the names 
of himself and a woman, or in the name of the woman 
alone, with whom he has contracted an illegal marriage, 
as in the case of a marriage with a deceased wife’s 
sister (y), or with whom he has contracted no marriage 
at all, as in the case of a mere kept woman (z). Also, Mother is 
in In re Be Visme (a), it was decided, that where a fafhe^,— fr ° m 
married woman had, out of her separate property, ^^y t bein s 
made a purchase in the names of her children, no 
presumption of advancement arose,—inasmuch as a 
married woman was under no obligation, as the law 
then stood, to maintain her children ( b ); and, in the 
general case, the decision of the court would, semble , 
be the same still, notwithstanding that by the Married 
Womens Property Act, 1882 (45 & 46 Yict. c. 75), 
a married woman having separate property under that 


( t) Standing v. Bowring , 31 Ch. Div. 282. 

(u) Drew v. Martin , 2 H. & M. 130 ; Trye v. Sullivan , 28 Ch. Div. 
705. 

(r) 2 H. & M. 130. 

( x ) Tucker v. Burrow y 2 H. & M. 515 ; Forrest v. Forrest , 13 W. 

R. 380. * 

(y) Soar v. Foster , 4 K. & J. 152. 

(z) Rider v. Kidder , 10 Ves. 36a 

(a) 2 De G. Jo. & S. 17. 

(b) Bolt v. Frederick , 2 P. Wins. 356. 


I 
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Act is now laid under a contingent liability to main¬ 
tain her lawful children (c),— for such statutory 
liability is of a special and limited character. 


The presump¬ 
tion of 
advancement 
is rebuttable 
by parol 
evidence. 


His contem¬ 
poraneous acts 
iind declara¬ 
tions are 
evidence both 
for and against 
the purchaser. 


His subse¬ 
quent acts and 
declarations 
are evidence 
against, but 
not for, the 
purchaser. 


The presumption of advancement being only a pre¬ 
sumption of equity may be rebutted by parol evidence, 
just as we have seen that the equitable presumption 
of a resulting trust may be rebutted. “The advance- 
“ ment of a son is a mere question of intention, and, 
“ therefore, facts antecedent to or contemporaneous 
“ with the purchase, or so immediately after it as 
“ to constitute a part of the same transaction, may 
“properly be put in evidence for the purpose of 
“ rebutting the presumption ” (cl). And, per contra , 
parol evidence may be given by the son to show the 
intention of the father to advance him ; for such 
evidence is in support both of the legal interest of 
the son and of the equitable presumption (e). But 
the acts and declarations of the father subsequent to 
the purchase, although they may be used in evidence 
against him by the son, cannot be used by the father 
against the son (/); therefore the presumption of 
advancement will not be rebutted by the mere circum¬ 
stance that the father retains the property under his 
control, and receives the rents and profits or interest, 
even though the son is no longer an infant ( g ). As 
regards the subsequent acts and declarations of the 
son, these apparently may be used against him by the 
father, at least where there is nothing showing the 
intention of the father at the time of the purchase 
sufficient to counteract the effect of those declara¬ 
tions (h). It has also been considered, that if the 


(c) Bennett v. Bennett , 10 Ch. Div. 474. 

(d) Williams v. Williams , 32 Beav. 370. 

(e) Lamplugk v. Lamplugh, 1 P. Wms. x 13; Lloyd v. Pug he, L. R. 
8 Ch. App. 88; Foivkes v. Pascoe , L. R. 10 Ch. App. 343. 

(/) Reddington v. Reddington, 3 Ridg. P. C. 195, 197. 

{y) Sidmouth v. Sidmouth, 2 Beav. 447 ; Grey v. Grey, 2 Swanst. 
594 ; Williams v. Williams, 32 Beav. 370. 

(A) Scawin v. Scawin, 1 Y. & C. C. C. 65. 
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son has been already fully advanced and provided for, Circum- 
that is a strong circumstance against the presumption ^yTebutulo 
of a further advancement in his favour (z): but who presumption 

. . /» 1 • of advance- 

is to limit the parents own ideas of what is a full ment. 
provision? (k)\ and in one case (/), where the son 
was the solicitor for the father, that circumstance 
alone was held sufficient to defeat the presumption 
of an intended advancement; and generally, con¬ 
siderations of mere convenience may be sufficient 
(especially in the case of purchases of stocks and the 
opening of banking accounts, or in the discharge of 
mortgage debts on settled estates) ( in ), to defeat the 
presumption of advancement in favour of the child 
or wife in whose name (either alone or jointly with 
the father or husband) the purchase is made or 
the account is opened (n),—for in all cases the 
whole of the surrounding circumstances are to be 
considered (0). 

(2.) Resulting trust of unexhausted residue. A ( 2 .) Resulting 
very common case of resulting trust arises where a ^nexnausted 
settlor conveys property on trusts which do not residue, 
exhaust the whole property; in that case, as to so 
much of the property respecting which no trust is 
declared, there will in general be ( p ),—but there will 
not invariably be (q), —a resulting trust in favour of 
the settlor; and if the settlor be dead, and there is a 
resulting trust of the unexhausted residue, the trust 
will result as regards the realty in favour of his heir 
or residuary devisee, and as regards the personalty 
in favour of his next of kin or residuary legatee; 
and the same rule, subject to the same exception, 

(t) Hepworth v. Hepworth, L. R. 11 Eq. 10. 

{k) Reddinyton v. Reddinyton, 3 Ridg. P. C. 196. 

( l) Garrett v. Wilkinson, 2 De G. k Sm. 244. 

(m) Harvey v. Hobday , 1896, 1 Ch. 137. 

(n) Marshall v. Crutticcll , L. R. 20 Eq. 32S. 

(0) Whitehouse v. Edwards , 37 Ch. Div. 683. 

( p) Parnell v. Hingston, 3 Sm. & Gift. 344. 

(<?) Cooke v. Smith , 1891, A. C. 297. 
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Devise with a 
charge,—devi¬ 
see takes bene¬ 
ficially. 

Devise on 
trust,—devi¬ 
see tnkes no 
benefit. 


would apply to a testator giving property by will; 
and also, of course, to co-settlors equally as to tlie 
case of a sole settlor (r). And similarly, when three 
estates, A., B., and C., are devised to trustees, and 
the will declares trusts of one of the three estates 
only, the other estates result to the testator, and 
therefore pass to his heir or residuary devisee (s); 
and although the words of an assignment are absolute, 
yet if the purpose of the assignment should be ab 
initio capable of being (and should in fact be or 
become) satisfied without exhausting the whole of 
the property comprised in the assignment, there will 
in general be a resulting trust as to the surplus ( t ),— 
but not invariably so ( u)\ but where, by deed or 
will, a trust is created in favour of an individual who 
is (or who must be presumed to be) alive when the 
deed or will first operates, there is no resulting trust 
merely because that individual dies or disappears, 
but his representatives will be entitled (v). And it 
is a leading rule with regard to resulting trusts, that, 
wdiero property is given simply upon trust, the trustee 
is excluded by that fact from taking beneficially, in 
case of failure of the whole or part of the purpose 
for which the trust was directed ; for, as was observed 
in King v. Denison (; x ),—“ If I give to A. and his 
“ heirs all my real estate charged with my debts, 
“ that is a devise to him for a particular purpose, but 
“ not for that purpose alone; but if the devise is on 
“ trust to pay my debts, that is a devise for a par- 
“ ticular purpose, and for that purpose alone; and 
“ the difference between the two is this, namely, 
“ the former devise gives the devisee the beneficial 


(r) Cunnack v. Edwards , 1895, 1 Oh. 489; 1896, 2 Ch. 679. 

(«) Patrick v. Simpson, 24 Q. B. D. 123. 

(0 Northampton ( Marquis ) v. Pollock, 45 Ch. Div. 190; and S. C. 
(sub nom. Salt v. Northampton), 1892, A. C. I. 

( u ) Cooke v. Smith, supra. 

(r) In re Corbishlei/s Trust , 14 Ch. Div. 846. 

(x) 1 Yes. & Bea. 272. 
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“ interest, subject to ‘ the particular purpose; the 
“ latter devise gives him no beneficial interest what- 
“ ever; and in the latter case, therefore, where the 
“ whole legal interest is given for the purpose of 
“ satisfying trusts expressed, and those trusts do not 
“ exhaust the whole, so much of the beneficial interest 
“ as is not exhausted belongs to the heir, and not to 
“ the devisee.'* And in the case of any unexhausted Death of 
residue so resulting,—whether of real estate or of Restate and 
personal estate,—if there is no one in whose favour wit | lo y t re P re " 
the trust can result,—that is to say, no heir as to the 
realty and no next of kin as to the personalty,—then 
prior to the Intestates' Estates Act, 1884, to be 
presently mentioned, the rule used to be that, as to 
realty (y), the trustee took beneficially,—for the legal (a.) As to 
estate in him excluded the crown's title by escheat : used'Vo take* 
and for the like reason, a legal mortgagee in fee took ^is own 
beneficially in the like case (z ); and copyhold lands 
were in all these respects like freehold lands, merely 
substituting the lord for the crown (a). However, crown, or 
under the Intestates' Estates Act, 1884 (b), which ^titled Yn 
came into force the 14th day of August 1884, the all cases. 

“ real estate ” would in all these cases now escheat 
to the crown, or, in the case of copyholds, to the 
lord; and the Act extends to the unexhausted resi¬ 
due of the proceeds of the sale of real estate (c); 
and apparently also to money directed to be con¬ 
verted into real estate,—such money being “ equitable 
realty'' within the fourth section of the Act, so that 
Dcnne v. Walker (d) is no longer law. But as to (6.) As to ]>er- 
personal estate,—being ordinary personal estate,— crown y takes as 

bona vacantia. 


(y) Burgess v. Whcate , Eden, 177 ; Sperling v. Rochfort , 16 Ch. 
Div. 18. 

(z) Beale v. Symonds, 16 Beav. 406. 

(a) Qallard v. Hawkins, 27 Ch. Div. 298 ; In re Lashmar , Moody v. 
Penfold , 1891, 1 Ch. 258. 

(b) 47 k 48 Viet. c. 71. 

(c) Att.-Oen. v. Anderson, 1896, 2 Ch. 596. 

(d) .2 Ves. 169. 
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the rule always was and is, that the crown by virtue 
of its prerogative, or the lord by virtue of his 
franchise, might claim that as bona vacantia ( c ),—sub¬ 
ject only to this, namely, that where the executor 
was executor simply, and not also a trustee, then 
and in that case the executor would have taken, 
and would still take, beneficially the unexhausted 
residue (/). 


Executors 
took unriis- 
posed-of re¬ 
sidue before 
i Will. IV. 
c. 40,— 

Except where 
excluded hy 
testator's 
intention, 
express or 
implied. 


(3.) Executors 
now trustees 
for represent¬ 
atives of 
deceased. 


(3.) Where a testator made no express disposition 
of the residue of his personal estate, then and in 
that case, prior to the statute 1 Will. IY. c. 40, the 
executors (subject to the debts being paid) were at 
law entitled to such residue; and equity so far 
followed the law in this particular as to hold them 
entitled to retain such residue for their own use, 
unless an intention to exclude them appeared; but 
if such an intention appeared, then in equity the 
executors were held to be trustees merely of such 
residue. Moreover, a court of equity laid hold of 
any expression in the will which appeared to rebut the 
presumption of a beneficial gift to the executors; e.g., 
an intention to exclude them from taking the residue 
beneficially would have been inferred from an express 
legacy being given to them (g). And, in adoption 
of these views of the courts of equity, the statute 
1 Will. IV. c. 40 has enacted, that as to wills made 
after the 1st September 1830, the executors shall 
be deemed to be trustees for the persons (if any) 
who would be entitled, under the Statutes of Dis¬ 
tribution, in respect of any residue not expressly 
disposed of, unless it shall appear by the will itself 
that the executors are intended to take such residue 
beneficially; and the effect of the statute appears 


(c) Taylor v. Ilaygarth, 14 Sim. 8 ; In re Gosman , 15 Ch. Div. 67 ; 
Cunnack v. Edwards, supra. 

(/) Camp v. Coe, 31 Ch. Div. 460. 

(g) Lynn v. Beaver, T. & R. 63 ; Blinkhom v. Feast, 2 Ves. Sr. 26. 
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therefore to be, that while before the statute the 
presumption was in favour of the executors, the 
presumption is now the other way, and the onus is 
now on the executors to prove that, as against the 
next of kin, the testator intended the executors to 
take beneficially (h ); but the old presumption in 
favour of the executor still remains as against the 
crown (i ),—it being always remembered, that the 
presumption in question is (since the Intestates 
Estates Act, 1884) inapplicable as regards the un¬ 
exhausted proceeds of the sale of land (k). 

(4.) Resulting trusts under the doctrine, of Con¬ 
version are another important group of implied 
trusts, and these are fully considered in Chapter IX., 
infra . 

(5.) Implied trusts arising out of joint-tenancies 
remain to be considered; and it will be remembered 
that, according to the maxim “Equity follows the 
law,” limitations which confer an estate in joint- 
tenancy at law have the same effect in equity,—where 
there are no circumstances which afford ground for 
a departure from the rule of law; so that where two 
or more persons purchase lands, and advance the 
money in equal shares, and take a conveyance to 
themselves and their heirs, they will be joint-tenants 
in equity as well as at law, and upon the death of 
one of them the estate will go to the survivor (/), 
unless there has been a severance in the mean¬ 
time (m). But equity leans strongly against joint- 
tenancy, with its one-sided right of survivorship; 
for though each joint-tenant may have an equal 
chance of being the survivor, and thus of taking the 


(A) Harrison v. Harrison, 2 H. & M. 237. 
( i ) Camp v. Coe, 31 Ch. Div. 460. 

(k) Att.'Gen. v. Anderson, supra. 

(/) Litt s. 280. 

(to) Palmer v. Rich, 1897, I Ch. 134. 


(4.) Resulting 
trusts under 
the doctrine 
of Conversion. 


(5.) Implied 
trusts arising 
out of joint- 
tenancies. 


Equity leans 
against sur¬ 
vivorship in 
joint-tenancy. 
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Slight circum¬ 
stances defeat 
survivorship. 

(a.) Advance 
of purchase- 
money un¬ 
equally. 


(6.) Joint- 
mortgages. 


(c.) No sur¬ 
vivorship iu 
commercial 
purchases. 


(<Z.) Land de¬ 
vised in joint- 
tenancy to 
partners. 


whole, yet this is but an equality of chances, and 
an equal share is better than an equal chance ( n); 
and courts of equity, therefore, lay hold of almost 
any circumstance from which a tenancy in common 
can be reasonably implied. Therefore, where two 
or more persons purchase lands and advance the 
purchase-moneys in unequal proportions, and this 
appears on the deed itself, the survivor will be 
deemed in equity a trustee for the other, in pro¬ 
portion to the sum advanced by him ( 0 ); and where 
money is advanced by way of loan, either in equal or 
in unequal shares, in equity there will be no survivor¬ 
ship although the mortgage should be joint (p ); 
and the same rule is applied to joint-purchases in 
the way of trade, e.g, t to partnership and other 
commercial transactions; and this is by analogy to, 
and in expansion and furtherance of, the great 
maxim of the common law: —Jus aecrescendi inter 
mcrcatores , pro benejicio commercii , locum non habet (q). 
And although, where land is not purchased by, but 
is devised to, two partners as joint-tenants, and they 
make no use of it for partnership purposes, they mil 
not be held tenants in common in equity; yet if 
an intention to hold the land in common can be 
inferred from their mode of dealing with it for a 
long period of time (r),— e.g, y if, in their yearly and 
other accounts, they have consistently treated the 
devised land apportion of the assets of the partnership ,— 
the right of survivorship will be excluded (s). 


(«) Rigdcn v. Vallier , 2 Ves. Sr. 258. 

(0) Lake v. Gibson, 1 L. C. 198. 

(p) Morley v. Bird , 3 Ves. 631 ; Robinson v. Preston , 4 K. & J. 505. 
(7) Lake v. Gibson, 1 L. C. 198; Jefferys v. Small , I Vern. 217. 

(r) Jackson v. Jackson t 9 Vea. 591. 

(s) Waterer v. Waterer , L. R. 15 Eq. 402 ; 53 & 54 Viet. c. 39, s. 20. 




( l 37 ) 


CHAPTER Y. 

CONSTRUCTIVE TRUSTS. 

A constructive trust is a trust which is raised by 
construction of equity, without reference to (and irre¬ 
spectively of) any intention of the parties, either 
expressed or presumed; and the following are the 
principal instances of such trusts, viz.:— 

(i.) The vendor's lien on land sold :—This lien is 
not & jus in re , such as an easement would be; nor 
yet is it a jus ad rem y or mere right of action against 
the person; but it is a charge upon the land sold, 
although a charge in the view of a court of equity 
only; or, in the words of Lord Eldon (a), “ Where 
“ the vendor conveys, though the consideration is 
“ upon the face of the instrument, and by a receipt 
“ endorsed upon it, expressed to be paid, the money 
“or some part of it not being in fact paid, a lien 
“shall prevail in the one case for the whole con- 
“ sideration, in the other for the part of the money 
“ which remains unpaid.” And although the unpaid 
vendor may, of course, waive or abandon his lien, 
such waiver or abandonment will not be readily in¬ 
ferred ; and it is settled, that a mere personal security 
for the purchase-money, e.g. y a bond (h) y or a bill, or 
a promissory-note (c), or the granting of an annuity 
secured by bond or covenant (cl) y will not of itself 

(a) Mackrcth v. Symmons, i L. C. 330. 

(b) Collins v. Collins y 31 Beav. 346. 

(c) Hwjhes v. Kearney, 1 Sch. & Lefr. 135. 

(d) Clarke v. Royle y 3 Sim. 499. 


Constructive 
trusts,—de¬ 
finition of. 


(1.) Lien on 
land sold,— 
(a.) Vendor’s 
lien for un¬ 
paid purchase- 
money. 


Waiver or 
abandonment 
of lien,—what 
is, and what 
is not. 
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be sufficient to discharge the equitable lien. But if 
there are cireumstanees which show an intention to 
look merely to the personal eredit of the purchaser 
(e ),—or if it appears that the note, bond, covenant, 
or annuity was substituted for the consideration- 
money, or was, in fact, the consideration bargained 
for,—the lien will be lost; and this was the ease in 
Buckland v. roclcnell (/), where the Vice-Chancellor 
Shadwell held that the sale in that ease had been 
made, not in consideration of the two annuities , but 
in consideration of the deed granting the tivo annuities , 
—so that for the arrears of the annuities the vendors 
remedy was by action on the deed of covenant 
granting the annuities, and not by suit in equity to 
realise any lien or charge. And so also, if lands are 
sold in consideration of ^3000 in cash and the 
purchasers promissory-note for £3000 more, it is 
clear that the vendor has no lien when the £3000 
cash and the ,£3000 note are respectively paid and 
given ; but if the lands had been sold in considera¬ 
tion of £ 6000 to be paid as follows, that is to say, 
by £3000 cash and by promissory-note for £3000 
more, then the lien for the amount of the £3000 
note would have remained a good and valid lien 
upon the lands, and taking the promissory-note 
would have been in sueh a case no abandonment of 
the lien (< g ). 

Against whom The vendor’s lien, when it has not been waived or 

beVnforce^ abandoned, binds the estate in the hands of the fol¬ 
lowing individuals, namely,—(1.) The purchaser him¬ 
self, and his heirs, and all persons taking under him or 
them as volunteers; also, (2.) Subsequent purchasers 
for valuable consideration who bought with notice of 


(e) In re Taylor , Stileman <k Co ., 1891, 1 Ch. 590. 

{/) 13 Sim. 406 ; Nives v.Nivet, 15 Ch. Div. 649. 

(g) Dixon v. Oayfere, 21 Beav. 118 ; Dyke v. RendaU , 2 De G. M. & 
G. 209; In re Brentwood Brick and Coal Co. % 4 Ch. Div. 562. 
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the purchase-money remaining unpaid (h) ; and where 
the first purchaser has sold the estate to a bond fide 
second purchaser without notice, if the second pur¬ 
chase-money or part thereof has not been paid, the 
original vendor may proceed either against the estate 
for his lien, or against the second purchase-money 
remaining in the hands of such second purchaser for 
satisfaction,—for in such a case, the latter not having 
yet paid his money, and getting notice of the lien 
before he pays it, becomes in fact a purchaser with 
notice , and with the usual consequence, viz., he takes 
the estate cum onere to the extent of the unpaid 
portion of the original purchase-money (i); also (3.) 
The assignees, i.e., trustee in bankruptcy, although 
they may have had no notice of the lien,—for the 
assignees, i.e./ trustee in bankruptcy, take subject to 
all the equities attaching to the bankrupt (k ); also 
(4.) If the legal estate be outstanding, then, as the 
second purchaser for value, whether with or without 
notice, has only an equitable interest, he will in 
general be postponed to the equitable lien, which 
comes earlier in date, in accordance with the maxim, 
“ Qui prior est tempore potior est jure/ On the other 
hand, the lien will not prevail against a bond fide 
purchaser for valuable consideration without notice, 
who has the legal estate in him (Z),—for “ Where the 
equities are equal, the law shall prevail/' Also, the 
vendor may find his lien postponed through his own 
negligence; for in Bice v. Rice (m), as we saw on 
p. 21, supra , the defendants, the equitable mortgagees, 
although having only an equity, and although being 
posterior in point of date, were held entitled to pay¬ 
ment out of the estate in priority to the unpaid 


(A) Waller v. Preswick , 2 Ves. Sr. 652; Hughes v. Kearney , 1 Sch. 
ft Lefr. 135 ; Morris v. Chambers , 29 Beav. 246. 

(i) Ex parte Golding , Davis d* Co. t In re Knight , 13 Ch. Div. 628. 

(A) Ex parte Hanson , 12 Ves. 349 ; Fawell v. Heelis , Amb. 724. 

\l) Cater v. Pembroke , I Bro. C. C. 302. 

(m) 2 Drew, 73. 


Against whom 
the lien is 11 ot 
enforced. 


Vendor may 
lose his lien 
by negligence, 
—Rice v. Rice. 
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Or under 
Conveyancing 
Act, i88r. 


J b.) Vendee’s 
ien for pre¬ 
maturely paid 
purchase- 
money. 


vendor, on the ground that the latter had lost his 
priority by his own negligence, having executed and 
delivered to the purchaser a conveyance by which 
he declared, both in the body of the deed and by a 
receipt endorsed thereon, that the whole purchase- 
money had been paid ( n ). And, in adoption and 
furtherance of this same principle of equity, it has 
now been provided by the Conveyancing Act, 18 8 i 
(o), sec. 5 5* that, so far as regards a purchaser who 
subsequently buys an estate that remains subject to 
the lien of a previous vendor for his unpaid purchase- 
money, the acknowledgment in the body of the deed 
of the last-mentioned purchase-money having been 
paid, or the receipt for same on the back of such 
deed,—the acknowledgment or receipt being duly exe¬ 
cuted, and being in or on a deed executed after the 
31st December 1881,—shall effectively protect him 
(being a bond fide purchaser) against such lien; and 
the term “purchaser” includes for this purpose a 
subsequent mortgagee (p ). 

(i b .) Somewhat analogous to the lien of the vendor 
for his unpaid purchase-money is the lien of the 
vendee upon the estate in the hands of the vendor 
for the whole or part of his purchase-money prema¬ 
turely paid ( q ); and this happens when the purchaser 
has in the usual course paid his deposit, and after¬ 
wards the purchase (through no fault of the pur¬ 
chaser) (r) goes off; and this lien of the purchaser 
will exist not only as against the vendor, but also 
as against a subsequent mortgagee who had notice 
of the payment having been made ($),—and in fact 


(n) Wilson v. Keating , 4 De G. & Jo. 588 ; Gordon v. Janes , 30 Ch. 
Div. 249 ; National Provincial Bank v. Jackson, 33 Ch. Div. 1. 

(0) 44 & 45 Viet. c. 41. 

(p ) 44 & 45 Viet. c. 41, s. 2 . 

(?) Wythes v. Lee , 3 Drew. 396; Turner v. Marriott, L. R. 3 Eq. 
744- 

(r) Dinn v. Grant , 5 De G. & Sin. 451. 

(t) Watson v. Rose , 10 H. L. Cas. 672. 
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generally against all the like persons above enume¬ 
rated, against whom the vendors lien would prevail, 
subject always (where subject) to the provisions of 
the Conveyancing Act, 1881, above stated. 

As regards lands in the register counties, no pro- Registration 
vision exists under the Middlesex Registry Acts for ifen,—none in 
the registry of any memorandum of a vendors lien Mi <idlesex; 
as regards lands in Middlesex,—consequently, what is 
above stated regarding the priority or posteriority 
of such a lien on lands in Middlesex holds good, 
although the lien is unregistered. But as regards 
lands in Yorkshire, it has now been provided by 
the Yorkshire Registries Act, 1884 (£), sec. 7, as Secus ,—in 
regards any hen arising on or after 1st January lorkshire * 
1885, that a memorandum of such lien not only 
may, but must, be registered,—for that no such lien 
shall, unless and until a memorandum of it is re¬ 
gistered, have any effect or priority as against any 
purchase deed or mortgage deed duly registered; 
and that priority of registration shall determine 
priority of title (sec. 14), except in the case of actual 
fraud (u ); but the Act does not apply to copyhold 
lands (sec. 28). 

(2.) Another common instance of a constructive (2.) Renewal 
trust arises upon the renewal of leases, the invariable trustee in'his 
rule being that a lease renewed by a trustee or exe- own name » 
cutor in his own name and professedly for his own 
benefit, although upon the refusal of the lessor to 
grant a new lease to the cestui que tncst , shall be held 
upon trust for the person entitled to the old lease 
(t;). And this rule is applicable also to persons having or by tenant 
a limited interest in a renewable lease, as a tenant forllfe; 


(£) 47 & 48 Viet. c. 54, amended by 48 & 49 Viet. cc. 4, 26. 

(u) Baltison v. Hobson, 1896, 2 Ch. 403. 

(v) Kccch v. Sandford, 1 L. C. 46; Pilgrem v. Pilgrem, 18 Ch. Div. 
93; and distinguish Holmes v. Williams, W. N. 1895, P- n6« 
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or by a 
partner. 


(3.) Allowance 
for payments 
where same 
are necessary 


for life, who, if he renews the lease in his own name, 
will be held a trustee for those entitled in remainder 
( x ); and the rule is the same, if the tenant for life 
purchases the fee-simple reversion on a renewable 
lease (y), or purchases adjoining land under a right 
of pre-emption annexed to the original settled land 
(z ); and the reason of the rule is obvious,—for it 
is but fair, if a tenant for life, acting upon the good¬ 
will that accompanies the possession, gets a more 
durable term or estate, or an adjoining property, that 
he should hold it for the benefit of those in remainder 

(a) . So likewise if a partner renew a lease of the 
partnership premises on his own account, he will, as 
a general rule, be held a trustee of it for the firm 

(b) ; and the like rule applies to a mortgagor renew¬ 
ing a lease of the mortgaged premises (c ); and 
generally the rule applies to all persons occupying a 
fiduciary or quasi-fiduciary relation, and also to all 
varieties of property, and not merely to leaseholds 
(d)\ and by the Settled Land Act, 1882 (e), sec. 53, 
a tenant for life, in exercising any power under the 
Act, is to have regard to the interests of all parties 
entitled under the settlement, and is to be deemed 
in the position of a trustee for those parties, and 
liable accordingly. 

(3.) A constructive trust may also arise where a 
person who is only part owner, acting bond fide , per¬ 
manently benefits an estate by repairs or improve- 


(x) Mill v. Hill, 3 H. L. Cas. 828 ; In re Lord RanelagKs Willy 26 
Ch. Div. 590. 

(y) Phillips v. Phillipsy 29 Ch. Div. 673. 

( z ) Rowley v. Ginnevevy 1897, 2 Ch. 503. 

(a) James v. Dean, 15 Ves. 236. 

(b) Clegg v. Fishwick, 1 Mac. & G. 394; Bell v. Barnctty 21 W. R. 

119. ‘ 

(c) Leigh v. Burnett, 29 Ch. Dir. 231. 

( d ) Pole v. Pole , 2 De G. & Sm. 420; Cooper v. Phibbs, L. R. 2 H. 

L. 149- 

(e) 45 k 46 Viet. c. 38. 
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ment (/) ; for although a person expending money by 
mistake upon the property of another has no equity 
against the owner who is ignorant of, and does not 
encourage him in, his expenditure (y), yet if it were 
neeessary for the true owner to proceed in equity, he 
would only be entitled to the assistance of equity 
upon the terms of his doing equity, i.e ., making com¬ 
pensation for the expenditure,—so far, of course, and 
only so far, as the expenditure was necessary, and 
had proved permanently benefieial ( li ). Of course, 
a person will have no equity who lays out money 
on the property of another with full knowledge of the 
state of the title (i), or who lays out money unneces¬ 
sarily or improperly. But where a tenant for life 
under a will has gone on to finish permanently bene¬ 
ficial improvements to an estate which had been 
begun by the testator, courts of equity have deemed 
the expenditure a charge ( Jc ),—in the nature of sal¬ 
vage,—for whieh the tenant is entitled to a lien (Z); 
and an inquiry has been directed for the purpose of 
ascertaining whether any particular outlay has been 
for the benefit of the inheritance (m); but in modern 
times, and by reason of the Improvement of Land 
Act, 1864 (n), and other subsequent Acts in pari 
materid , that kind of inquiry has now in great mea¬ 
sure ceased to be necessary; for the tenant for life, 
instead of expending his own money in improve¬ 
ment, now expends money borrowed from some 


(/) Lake v. Gibson, 1 L. C. 198; Rowley v. Ginnever , 1897, 2 Ch. 
503 - 

(g) Nicholson v. Hooper , 4 My. & Cr. 186. 

{ h) Nccsom v. Clarkson , 4 Hare, 97 ; In re Cook's Mortgage , Law- 
ledge v. Tyndall , 1896, 1 Ch. 923. 

ii) Rennie v. Young , 2 De G. <fc Jo. 136 ; Ramsden v. Dyson, L. R. 
1 H. L. 129; Price v. Ncaidt , 12 App. Ca. no. 

(k) Hibbert v. Cooke , 1 Sim. &Stu. 552 ; Dent v. Dent, 30 Beav. 363 ; 
In re Leslie's Settlement Trusts , 2 Ch. Div. 185 ; In re Aldrcd’s Estate , 
21 Ch. Div. 228 ; Rowley v. Ginnever % 1897, 2 Ch. 503. 

( l ) In re Montagu , Derbishire v. Montagu, 1897, 2 Ch. 8. 

(m) Dunne v. Dunne , 3 Siin. & GifT. 22 ; In re Leigh's Estate, L. R. 
6 Ch. App. 887 ; Conway v. Fenton, 40 Ch. Div. 512. 

(n) 27 & 28 Viet. c. 114. 
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or under 
Settled Laud 
Act, 1882. 


Trustee has a 
lien on trust 
fund for ex¬ 
penses of 
renewal. 


Salvage 
moneys on 
policy of in¬ 
surance. 


Loan Society for tlie purpose; and the Acts make 
the repayment of such moneys a charge upon the 
lands improved, repayable by instalments (usually 
twenty-five) by the successive tenants for the time 
being. Also, by the Settled Land Act, 1882 (0), 
sec. 21, capital money arising under the Act. may 
(subject as therein expressed) be laid out or applied 
in payment of any improvement authorised by the Act; 
and the classes of improvements thereby authorised 
are those specified in section 2 5 of the Act; but if 
such application of the money is intended to be made 
by a tenant for life, he is to submit a scheme for the 
execution of the improvement to the trustees of the 
settlement or to the court; and the scheme having 
been first approved, the money becomes thereafter 
applicable, either upon a certificate of the Land 
Commissioners (Board of Agriculture), or of a com¬ 
petent engineer, or upon an order of the court 
authorising the application. 

A trustee or executor, or other fiduciary person 
who renews a lease, has a lien upon the estate for the 
costs and expenses of the renewal with interest (p ); 
and he may pay himself such costs and expenses out 
of any trust moneys in his hands, or he may raise 
the same by mortgage of the trust estate (q ); but 
the lien, of course, is confined to, and does not extend 
beyond, the trust estate (r). Also, where payments 
have been made in order to prevent the lapse of a 
policy, the person making such payments (not being 
a mere volunteer) is entitled to a lien for the amount 


(o) 45 & 46 Viet. c. 38 ; and Board of Agriculture Act, 1889 (52 & 
53 Viet. c. 30), 8. 2. 

(p) Holt v. Holt, 1 Ch. Ca. 190; Copjpin v. Fernyhough y 2 B. C. C. 
291 ; Maddy v. Halt, 3 Ch. Div. 327. 

(5) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 19, repeating the like 
provisions contained in Trustee Act, 1888 (51 & 52 Viet. c. 59), ss. 
10, II. 

(r) In re Winchchea s Policy Moneys , 39 Ch. D. 168. 
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on the proceeds of the policy (s ); and this lien has 
sometimes been said to bo as for salvage-moneys; 
but the doctrine of salvage has latterly been thought 
to have little or no application to the payment of 
premiums on policies of life assurance (t ); and ac¬ 
cording to Leslie v. French (u), any one (not being 
the sole beneficial owner) who pays these premiums, 
if he will entitle himself to a lien therefor on the 
policy or its proceeds, must show either some con¬ 
tract with the beneficial owner, or some right of 
indemnity out of the trust property; or else he 
must show, that either by right of subrogation, or by 
virtue of some mortgage or charge, he is entitled to 
this lien (v); and in Leslie v. French , the court held, 
that a husband (who, if he had survived his wife, 
would have become the sole beneficial owner) was 
not entitled to a lien for the premiums paid by him 
in keeping up a policy of the wife’s on her life,—a 
crooked decision and which offends against natural 
equity. 

(4.) When a person has a mortgage in fee which 
he has not foreclosed, the legal estate in the mort¬ 
gaged premises used to descend, in case of his in¬ 
testacy, to his heir; but in equity the mortgaged 
estate Tbeing only a security for the mortgage money, 
the heir was held a trustee of the legal estate in the 
lands for the personal representatives of the deceased 
mortgagee,—for the purpose of securing them the 
mortgage moneys, to hand over or distribute to or 
among the persons entitled to the personal estate of 
the mortgagee ( w ); and now, under the Conveyancing 


(i) Gill v. Downing, L. R. 17 Eq. 310 ; In re Leslie, Leslie v. French , 
23 Ch. Div. 552. 

(t) Falcke v. Scottish Imperial Insurance, 34 Ch. Div. 234. 

(u) 23 Ch. Div. 552. 

(v) Falcke v. Scottish Imperial Insurance, supra. 

(w) Thombrough v. Baker, 2 L. C. 1046. 


Leslie v. 
French ,—its 
rules as to 
when lien 
exists or not. 
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K 
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(4a.) Legal re 
presentatives 
(since 31st 
December 
1897),—now 
trustees for 
beneficial 
devisees. 


Equity’s 
manner of 
constructing 
trusts ex¬ 
plained and 
illustrated. 


Act, 1881 (x), the executor or administrator may 
himself reconvoy the legal estate, on payment of the 
mortgage money ; and in fact, the legal estate now 
descends under that Act, whether the deceased mort¬ 
gagee dies testate or intestate, to his legal personal 
representatives, who are for this purpose his statutory 
heirs and the devisees of his mortgage estates; but 
the old law still holds good as to copyholds (y). 

Under the Land Transfer Act, 1897 ( z ), all real 
estate (other than copyhold hereditaments) now be¬ 
comes vested upon the death (whether testate or in¬ 
testate), of the beneficial fee-simple owner in the legal 
personal representatives of such owner, exactly as if it 
were a chattel real (sect. 1) ; and such representatives 
* thereupon become trustees for the persons who by 
law are beneficially entitled thereto (sect. 2); and 
exactly like executors may do as regards the bequest 
of leaseholds, so these representatives may assent 
to any devise of the real estate (sect. 3), and such 
devisee may also enforce a conveyance thereof to 
himself (sects. 2, 3). 

Before concluding this chapter, it may be usefully 
pointed out, that the constructive trusts exemplified 
above are constructed by the the court of equity in 
the following manner:— : First of all, equity asks, 
Who has got the legal estate ?—i.e., to whom does 
the property belong at law, apart from all equitable 
considerations ? That matter being once ascertained, 
the court of equity acknowledges the legal owner¬ 
ship, and makes a foundation of it upon which to 
build up, that is, to construct , the trust for which 


(x) 44 & 45 Viet. c. 45, b. 30. 

(y) Copyhold Act, 1887 (50 & 51 Viet. c. 73), s. 44 ; In re Mills 
Trusts , 40 Ch. Div. 14; Copyhold Act, 1894 (57 & 58 Viet. c. 46), 
s. 88. 

(z) 60 & 61 Viet. c. 65. 
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it perceives an equity. Thus, in the case of the 
vendor’s lien, the court of equity finds the legal 
estate in the vendee, inasmuch as the vendor has 
already conveyed it' to him; and then the court 
founds upon the vendee, as having the legal estate , 
the equitable lien or charge for the unpaid purchase- 
money ; and, on the other hand, in the case of the 
vendee’s lien, the court of equity finds the legal 
estate in the vendor, inasmuch as he has not yet 
conveyed same to the vendee; and then the court 
founds upon the vendor, as still having the legal estate , 
the equitable lien or charge for the prematurely 
paid purchase-money; and in fact, in all cases it is 
the rule of the court of equity to found upon the 
legal estate only,—a rule which, if the student will 
remember it, will make many things in equity plain 
to him which would otherwise occasion him much 
difficulty. 



( I4» ) 


Who may be 
trustees. 


CHAPTER VI. 

TRUSTEES AND OTHERS STANDING IN A FIDUCIARY 
RELATION. 

A trustee should bo a person capable of taking and 
of holding the legal estate, and possessed of natural 
capacity and legal ability to execute the trust, and 
should (for reasons of convenience) be domiciled 
within the jurisdiction of the English courts of 
equity. A corporation as to lands (a) y and an in¬ 
fant (b), as to both lands and goods, are, on account 
of their several disabilities, unsuited to hold, but 
none of them are incapable of holding, the office of 
trustee. As regards married women, they used to 
be equally unsuitable for the office of trustee (c), 
and this not only because of the inconvenience re¬ 
sulting from the legal unity of husband and wife, 
but also because of the reputed variability or in¬ 
stability of the feminine temperament; and although 
the former of these two objections has, to some extent, 
ceased to exist (d) y the latter of them still remains 
in its integrity (e). As regards aliens, being and 
remaining aliens, they are, since the Naturalisation 
Act, 1870 (/), as capable as native-born persons of 
acting as trustees, even as regards real estate; but, 


(а) Att.-Gcn. v. St. John 8 Hospital, 2 De G. J. & Sm. 621. 

(б) Jlearle v. GrccnLank, 3 Atk. 712. 

(c) Lake v. De Lambert , 4 Ves. 595. 

{ d) 44 & 45 Viet. c. 75, s. 18 ; In re Darkness and Allsopp f 1896, 

2 Ch. 35^* 

( e) Re Peake , 1894, 3 Ch. 520. 

(/) 33 & 34 Viet. c - ! 4» »• * 2 - 
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of course, formerly they could not have held real 
estate, even as trustees (//); and even still they are 
objectionable as trustees, unless they are permanently 
domiciled within the jurisdiction. 

It is a general rule in courts of equity, that when¬ 
ever a trust exists, and there is no trustee to execute 
it, equity will decree that person a trustee in whom 
the legal estate is vested (A) ; for a court of equity 
never wants a trustee, and the beneficial interest 
therefore is never affected by the want of a trustee. 
And accordingly, where property has been bequeathed 
in trust without the appointment of a trustee, if it is 
personal estate, the personal representative is deemed 
the trustee, and if it is real estate, the heir or devisee 
is deemed the trustee; and in either case, the trustee, 
whoever he is, is bound to the due execution of the 
trust; also, if there is -no executor, or the executor 
refuses or becomes incapable to act, the court will 
appoint a trustee to discharge the duties of the 
executor (i), being duties which the executor would as 
a trustee execute (A); for generally, if the trust cannot 
be executed through the medium which was in the 
primary view of the testator, it shall be executed 
through the medium appointed by the Court of 
Chancery. Also, now, under the provisions of the 
Judicial Trustees Act, 1896 (/), and the Rules of 
August 1897 made under that Act, the court will 
in a proper case appoint the official solicitor of the 
court (or some other person) to be a judicial trustee, 
and that either alone or jointly with any existing 
trustee (including an executor or administrator). 


( g ) Gilb. on Uses, 43 ; Fish v. Klein, 2 Mer. 431. 

(4) Salisbury v. Bagott , 2 Swanst. 608. 

(i) In re Moore , M'Alpine v. Moore , 21 Ch. Div. 778. 

(k) In re Willey , W, N. 1890, p. I ; Eaton v. Baines , W. N, 1894, 
P- 32. 

(0 59 & 60 Viet. c. 35. 
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In what sense 
the trustee is 
the servant , 
and in what 
sense the con¬ 
troller , of his 
cestui que 
trust , 


Trustee may 
be compelled 
to any act of 
duty; 

or restrained 
from abuse of 
his legal title. 


A trustee must act according to the rules of 
equity, and ho departs therefrom at his own par¬ 
ticular peril; and yet, at the same time, he is a 
mere machine and the servant of his cestui que trust 
for the time being; but by “ cestui que trust ” is here 
meant, not one person having a partial beneficial 
interest in the trust fund,—for the trustee is not 
the servant but the controller of such partial bene¬ 
ficiary,—but the aggregate body of persons (born 
and unborn) that make up the entirety of the 
persons entitled, or who may be or become entitled 
to any beneficial interest in the trust property as 
such (m ); also, the person for whom the trustee 
shall be a trustee depends entirely upon the will of 
such cestui que trust , whether entitled under the 
original creation of the trust, or by subsequent de¬ 
volution or transfer,—for such cestui que trust may 
assign his beneficial interest without the consent of 
the trustee (ri)\ also, a majority of the cestuis que 
trustent may, e.g., upon the total failure of the objects 
for which the trust money was subscribed, demand 
back the trust money (0); and a minority even may, 
upon proper terms, do the like (p). And the cestuis 
que trustent , or any one or more of them, are entitled 
to sue the trustee to compel him to the execution 
of any particular act of duty; also, if any cestui que 
trust has reason to suppose, and can satisfy the court, 
that the trustee is about to proceed to an act not 
authorised by the true scope of the trust, he may 
have an injunction to restrain the trustee from such 
wrongful exercise of his legal power (< q ); and as 
regards a judicial trustee, the court may direct an 
inquiry into his conduct (r). 


(wi) Morgan v. Sxcansca U. S. Authority , 9 Cb. Div. 582, 

(n) Att.-Gen,v. Dou K ning,Vfi\m.23; Donaldsonv,Donaldson, Kay,7ll, 
(0) Wilson v. Churchy 13 Ch. Div. 1. 

(p) CoUingham v. Slopcr t 1893, 2 Ch. 96, 

(7) Balls v. Sti-utty 1 Hare, 146. 

(r) Judicial Trustee Rules, 1897, Rule 22. 
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A trustee who has accepted the trust cannot after- Trustee can- 
wards renounce it; also, upon the death of one trus- “fter accept^ 
tee, the entire responsibilities survive to the other ance - 
trustees or trustee ( s ); and the only mode in which 
a trustee could obtain a release from his responsi¬ 
bilities used to be, either under the sanction of a 
court of equity, or by virtue of a special ,power in 
the instrument creating the trust, or with the consent 
cf all parties interested in the estate, being sui juris Release of 
(l). Of these three modes of release, the second was modes of, in 
usually the only one unattended with serious expense; general; 
for as regards the first mode of release, the court 
would not sanction the release merely because the 
trustee wished it; and as regards the third mode of 
release, it was rarely, if ever, the certain fact that all 
the cestuis que trustent were sui juris , or even yet in 
existence. But now, under the Trustee Act, 1893, 
s. 11, repeating the like provision contained in the 
Conveyancing Act,. 1881 (u), a trustee may by 
deed retire from the trust, provided two trustees 
remain, and provided these two trustees and the 
person, if any, entitled to appoint others express by 
the deed their consent to his retirement; and under 
the Judicial Trustees Act, 1896, and Rule 23 of the and in the case 
rules made under that Act, a judicial trustee may trastee?* 1 
retire, on giving notice to the court of his desire in 
that behalf, the notice stating the arrangements 
which have been made for the appointment of his 
successor; and in such a case, the court will appoint 
an official judicial trustee, when there is no other 
proper trustee available, or when the court other¬ 
wise thinks fit; also, a judicial trusteeship may 
(imder Rule 24) bo discontinued, and an ordinary 
trusteeship be substituted for it. 


(«) AtL-Gcn , v. Gleg, i Atk. 356; Cooke v. Crawford , 13 Sim. 91 ; 
Osborne to Rowlett , 13 Ch. Div. 774. 

(t) Afanson v. Baillie , 2 Macq. H. L. Cas. 80. 

(u) 44 & 45 Yict. c. 41, s. 32. 
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Trustee can¬ 
not delegate 
his office. 


The office of trustee, being one of personal confi¬ 
dence, cannot, in general, be delegated; for trustees 
who take on themselves the management of property 
for the benefit of others have no right to shift their 
duty in that particular on other persons (v). A 
limited power of delegation has, however, now been 
conferred on trustees (including executors and ad¬ 
ministrators) by the Trustee Act, 1893 (#), repeating 
a similar provision contained in the Trustee Act, 
1888 (y)\ for a trustee may now depute his solicitor 
to receive the purchase-money of an estate sold, or 
may depute his solicitor or any banker to^jeceive 
moneys payable under a policy of (life) assurance; 
but there is nothing in the Act which excuses t,he 
trustee from seeing to the security or safety of the 
moneys so received, or which authorises a double 
delegation (z). And here note, that a lawful delegate 
would be accountable to his principal; but he might, 
and no doubt would, be accountable also to the 
cestuis que trustent if he were guilty of any misap¬ 
plication of the moneys received; and a trustee de 
son tort would certainly be so accountable (a). The 
incapacity of the trustee, in general, to delegate his 
office is to be understood of a trustee being and 
remaining one; because, of course, under a special 
power in that behalf or otherwise he may (as we 
have just seen) retire altogether from the trust, with 
or without appointing a new trustee in his place, 
and in that way delegate (in one sense) the entire 
trust. But the trustee who does not resign alto¬ 
gether cannot, save in the cases above referred to, 
delegate in part, for the reasons stated, and upon 


(r) Turner v. Comey , 5 Beav. 517; Eaves v. Hickson. 30 Beav. 136. 

(x) 56 k 57 Viet. c. 53, 8. 17. 

(y) 51 & 52 Viet. c. 59, s. 2. 

(2) Re Uetling and Merton, 1893, 3 Ch. 269. 

(a) Baimes v. Addy, L. R. 9 Ch. App. 244 ; Blyth v. Fladgate , 1891, 
1 Ch. 337 ; Barney v. Barney , 1892, 2 Ch. 265; and disting. Mara v. 
Browne , 1896, I Ch. 199. 



TRUSTEES STANDING IN A FIDUCIARY RELATION. 


I 53 


the maxim “ delegatus non j potest delegare which, 
although ridiculed by Bentham as a “ fallacy of 
rhythm,” is based and maintained in English law 
upon sound and enduring reasons. 

Even apart from the Trustee Act, 1893, trustees 
and executors may and always might justify their 
administration of the trust fund by the instru¬ 
mentality of others, where there is or was a moral 
necessity for it; and necessity includes the regular 
course of business; for example, “ an executor living 
“in London, who has to pay debts in Newcastle, 
“ may remit money to his co-executor there, or to 
“ any other agent there, to pay those debts; for he 
“ would, in the ordinary course of his own business, 
“ remit money in the same way ” (b). Also, under 
exception al cir cumstances, e.g. } when portion of the 
trust money has been invested on mortgage of a 
building estate, and in the course of the development 
of that estate a frequent reference to the title-deeds 
is a necessity, the trustee may legitimately leave 
such title-deeds with his solicitors (c),—although 
he ought, in the general case, to hold the title-deeds 
himself; but there, can hardly be any reason justify¬ 
ing the trustee for leaving indefinitely with his 
solicitors convertible securities (such as bonds) pay¬ 
able to bearer. And in the case of judicial trustees, 
the title-deeds and all certificates and other docu¬ 
ments evidencing the title of the trustee to the 
trust property must be deposited either with the 
bank at which the trust account is kept, or else with 
such other custodian as the court may direct (d). 

Also, the rule that trustees are not liable where, 


(b) Joy v. Campbell , I Sch. k Lef. 351 ; Clough v. Bond, 3 My. k Cr. 

497 ; Brier v. Evison, 26 Ch. Div. 23S. • 

(c) Field v. Field, 1S94, I Ch. 425. 

(d) Judicial Trustee Rules, 1897, Rule 10. 


Delegation 
permitted 
where there 
is a moral 
necessity 
for it. 
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acting according to the ordinary course of business, 
they employ agents, when as prudent men of business 
they would do so if acting on their own behalf,— 
this rule is no protection to them if they fail to 
exercise common prudence in their selection of the 
4 agent, or in their instructions to him, or in their 
acceptance of his report. For example, if they 
employ a solicitor to act as valuer, or if they accept 
their solicitors recommendation of a valuer, without 
satisfying themselves by independent inquiry that 
the suggested valuer is a proper agent in that be¬ 
half (e ); or if they do not supply the agent (being 
a valuer selected by themselves) with sufficient par¬ 
ticulars (verified particulars) of the property he is 
appointed to value (/), or if they accept from the 
valuer a vague general report, not showing the 
necessary details to enable them to judge for them¬ 
selves ( g ); or if they fail to exercise their own judg¬ 
ment on the valuers report,—all these precautions 
being such as prudent men of business would observe 
in lending their own moneys on mortgage, they 
would be liable, unless where and so far as the 
Trustee Act, provisions of the Trustee Act, 1893 ( K ), s. 8, or 
visions of^as t ^ L0 like provision contained in the Trustee Act, 
Ration 1888 ( i ), s. 4, may have altered the rules of equity 
in these respects; but these last-mentioned pro¬ 
visions amount in fact only to this, that the trustee 
shall not be liable as for a breach of trust in respect 
of an investment of the trust estate on an inadequate 
security, when the court is satisfied that the trustee 
in making the loan “ was acting upon a report as to 
“ the value of the property made by a person whom 


(e) Fry v. Tapson, 28 Ch. Div. 268 ; Olive v. Westermariy 34 Ch. Div. 
70; In re WcaU, Andrews v. Weall, 42 Ch. Div. 674. 

(/) Smith v. Stoncham , 3 Times Law Rep. 77 ; lie Partington , 57 
L. T., N. S., 654. 

(.7) Whitcley v. Learoyd, *35 Ch. Div 347 ; 12 App. Ca. 727. 

(A) 56 & 57 Viet. c. 53. 
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“ the trustee reasonably believed to be an able prac- 
“ tical surveyor or valuer, instructed and employed 
“independently of any owner of the property/* and 
that the amount of the loan does not exceed two 
equal third parts of “ the value of the property as 
“stated in such report,** and that the loan was made 
“under the advice of such surveyor or valuer expressed 
“in such report? —the principle underlying these pro¬ 
visions being this, that if an independent valuer of 
reputation, sufficiently instructed to make a just 
valuation, will state ( i.e ., represent) the value as suffi¬ 
cient, and will expressly advise the acceptance of the 
security,— knowing the consequent liability which he {the 
valuer) will thereby personally incur if his representation 
and advice are erroneous ,—the trustee may, having so 
beforehand sufficiently instructed the valuer, reason¬ 
ably be taken to have done all that his duty in this 
particular required (k). 

It is commonly stated that trustees are bound to The care and 
take in all cases the same care of the trust property quifedof re ' 
as a man of ordinary caution would take of his own; ^re^ards — 
and that if they do so, they will not be liable for any 
accidental loss; as, for instance, by a robbery of the N* 
property while in their own possession (/), or by a 
robbery or loss whilst in the possession of others with 
whom it has necessarily, i.e ., in the ordinary course 
of business, been intrusted (m), or by a depreciation 
in the value of the securities upon which tho trust 
funds are rightfully invested {n ). But the court, in 
determining the liability or non-liability of a trustee 


(£) Walker v. Walker, 62 L. T., N. S., 449; Somerset v. Earl Powlet, 
1894, 1 Ch. 231. 

( 1 ) Morley v. Morley , 2 Ch. Ca. 2. 

(ra) Jones v. Leieis, 2 Yes. 240; Swinfen v. Swinfen, 29 Beav. 211 ; 
In re Speight , Speight v. Gaunt , 22 Ch. Div. 727 ; 9 App. Ca. 1. 

(») In re Godfrey, Godfrey v. Faulkner , 23 Ch. Div. 4S3 ; In re 
Brogdcn, Billing v. Brogdcn , 38 Ch. Div. 546 ; In re Chapman , Cocks v. 
Chapman , 1896, 2 Ch. 763. 
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(a.) Duties. 


(&.) Discre¬ 
tions. 


for any loss sustained by the trust estate, distinguishes 
in fact between the duties imposed upon and the di$- 
erdions vested in him as such. And as regards his 
duties , the utmost diligence in observing same (i.e., 
exacta diligentia) is his only protection against liability 
for any loss; and it is only as regards his discretions 
or discretionary powers, that an amount of diligence 
equal to what he bestows on his own property will 
protect him from liability. Thus, firstly, as regards 
duties , if a trustee or executor permit the trust fund 
to remain unnecessarily in the hands of third parties, 
—as, for instance, if money be left in the hands of a 
banker (not being, in the case of a judicial trustee, 
the banker of the trust) more than a year after the 
testator's death, and after the debts, &c., have been 
paid ( o ); qr if a trustee mix trust property with his 
own ( p ), or parts with his exclusive control over the 
fund by associating with himself the authority of 
another person ( q ); or if the fund be left to the entire 
control of a co-trustee (?•); or if it be lent to such co¬ 
trustee ( s ),—it will be at his risk (t). But, secondly, 
as regards discretions , the trustee will be protected 
from liability if he properly exercises his discretion, 
e.g., if he chooses a duly qualified solicitor, against 
whom there is no suggestion either of incapacity or 
of dishonesty,—the trustee will not be liable for a 
loss resulting from the incapacity or from the dis¬ 
honesty of the solicitor whom he has so employed,— 
provided the employment is limited to work proper 
for a solicitor to do; but the trustee would be liable, 
if ho had not exercised his discretion justly in the 


(o) Darl-e v. Martyn , I Beav. 525. 

{p) Isupton v. White, 15 Ves. 432. 

(9) Salxcay v. Solway , 2 Russ. <fc My. 215 ; I Vebb v. Jonas, 39 Ch. 
Div. 660. 

(r) Scotney v. homer , 29 Ch. Div. 535. 

(«) Stic hie y v. Sewell , 1 My. & Cr. 8. 

(£) Castle v. WarUind, 32 Beav, 660. 
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choice of such solicitor, or if ho had deputed to him 
work not proper for a solicitor as such to do (u), 
e.g., to collect rents and pay himself thereout a com¬ 
mission and his charges; also, if a trustee is autho¬ 
rised to invest the trust property in such stocks, 
shares, and securities as he shall “ think Jit ” that 
is an absolute discretion in appearance only, and 
will not justify a dishonest exercise of the discre¬ 
tion (r); and if a trustee, e.g,, under the investment 
clause in the will or settlement, has the power of 
investing in any one or more at his discretion of 
certain specified funds, comprising good, bad, and 
indifferent securities, and he invests (say, at the 
request of an importunate cestui gue trust ) part of 
the trust funds in Greek or Argentine securities, as 
being one of the authorised investments, then he will 
be liable, if he would not have invested his own 
money in that class of investment (x); but otherwise 
he will not be liable, even in the case of a loss to 
the trust estate (y). And even as regards invest¬ 
ments in real securities , when these are authorised, 
the trustee must exercise a just discretion; and if 
he should, e.g., invest the trust fimds in a freehold 
“ brickfield he will be liable for any resultant loss 
(2). And if a trustee has, under the trust instru¬ 
ment, express power to continue a loan made, e.g., 
to a partnership firm, it is not a matter of course 
for him to continue such loan after a change in the 
members of the firm (a); and the court will in a 
proper case control the exercise of the trustees 


(u) In re Weall , Andrews v. Weall , 42 Ch. Div. 674. 

(v) In re Smith, Smith v. Thompson , 1896, 1 Ch. 71. 

(x) Knox v. Mackinnon , 13 App. Ca. 753. 

( y) Tabor v. Brooks, 10 Ch. Div. 273 ; Sinethurst v. Hastings, 30 Ch. 
Div. 490. 

(2) Whiteley v. Learoyd, 12 App. Ca. 727 ; Blyth v. Fladyate, supra ; 
and Mara v. Browne, supra. 

(a) Tucker v. Tucker, 1894, 1 Ch. 724; 3 Ch. 429; 57 & 58 Viet. c. 
IO, 8. 4. 
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Limit of 
value for 
trust in¬ 
vestments. 


discretion (b). The court had also established a firm 
(and comparatively inflexible) rule as regards the 
limit of value for the investment of trust moneys on 
real estate, that is to say: The amount to be lent 
on the security of freehold houses should never have 
exceeded one-half the value of such houses, and the 
amount to be lent on the security of freehold lands 
should never have exceeded two-thirds the value of 
such lands (c ); but this rule has been to some extent 
modified by the Trustee Act, 1893, ss. 8 and 9, con¬ 
tinuing the like provisions contained in the Trustee 
Act, 1888, ss. 4 and 5, by which the limit of two- 
thirds has been substituted as the proper limit of 
value in the case of all kinds of property (whether 
lands, houses, or other property), proposed as a 
security for the investment of trust money (cl ); and 
when the amount invested exceeds such limit, the 
investment is to be deemed an authorised one up 
to the limit, and the trustee will accordingly be (in 
such a case) liable only for the excess (e). And a 
simple executor or administrator is a trustee within 
the meaning of all these distinctions and provisions; 
and the Judicial Trustees Act, 1896 (/), s. 1 (sub¬ 
sect. 2), expressly so declares, as regards all the 
provisions contained in that Act. And an executor 
or administrator will accordingly (subject to the pro¬ 
tections aforesaid now afforded him by the Trus¬ 
tee Act, 1893, or by the provisions to be presently 
referred to contained in the Judicial Trustees Act, 
1896), be liable, c.g., for any breach of what the 
court considers his duty , notwithstanding that he has 


(b) Tempest v. Lord Camoys t 21 Ch. Div. 571 ; Brown v. Brown , 29 
Ch. Div. 889 ; Coles v. Courtier ; 34 Ch. Div. 136; In rc Baring , 1893, 
1 Ch. 61. 

(e) Olive v. I Vesterman, 34 Ch. Div. 70. 

{d) Walker v. Walker, 62 L. T., N. S., 449 ; Somerset v. Bari Poulett, 
1894, 1 Ch. 231. 

(c) Priest v. [fppleby, 42 Ch. Div. 351. 
if) 59 & 60 Viet. c. 35. 



TRUSTEES STANDING IN A FIDUCIARY RELATION. 


159 


used all care (g), and-also for the want of ordinary 
care in the exercise of his discretions; and it is 
esteemed a breach of trust to invest the trust funds 
on a contributory mortgage (ji), in the absence of 
express authority in that behalf. But under the 
Judicial Trustees Act, 1896, s. 3, the court may 
now relieve a trustee of all liability for a breach of 
trust (past, present, or future), where (and so far as) 
the court thinks that he has acted honestly and 
reasonably in the matter (i), —that is to say, semble, in 
a way which the court would itself have authorised, 
having regard to the provisions of the Trustee Act, 
1893, s. 8, if application had been made to the court 
for its directions (k). And it is also to be remem¬ 
bered, that in the case of a will which authorises 
mortgages on real estate, there is no positive rule 
of the court that executors or trustees must, without 
exercising any judgment in the matter, call in the 
testators mortgages (even risky ones) within twelve 
calendar months from the death ( k ); nor is there any 
rule of the court, that trustees retaining a security 
authorised by their trust are liable to make good a 
loss sustained through any fall in the value of the 
security (e.g., through agricultural depression), where 
the trustees have acted honestly and prudently, and 
in the belief that they have been doing what was 
best for all parties ( l ). 

It is an established rule, that trustees, executors, or 
administrators, or others standing in a similar situa¬ 
tion, shall have, in the general case, no allowance for 
their care and trouble,—for a trustee shall not profit 


(g) Oceanic Steam Navigation Co. v. Sutherberry, 16 Ch. Div. 236. 

(A) Webb v. Jonas, 39 Ch. Div. 660. 

( i ) Morley v. Kay , 1897, 2 Ch. 518. 

(k) Barker v. Ivimey , 1897, I Ch. 536 ; Wynne v. Tempest, W. N. 
1897, p. 43; Smith v. Stuart , 1897, 2 Ch. 583. 

(J) In re Chapman , Cocks v. Chapman, 1896, 2 Ch. 763. 


Relief of trus¬ 
tee, under 
Judicial Trus¬ 
tees Act, 1896. 


No remunera¬ 
tion allowed 
to trustee. 
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Solicitor-trus¬ 
tee allowed 
only for costs 
out of pocket. 


by his trust (m) t directly or indirectly ( n); and so 
strict is this rule, that although a trustee or executor 
may, by the direction of the author of the trust, have 
carried on a trade or business at a great sacrifice of 
time, he will be allowed nothing as compensation for 
his personal trouble or loss of time (o),— sell, in the 
absence of any provision in the trust deed or will en¬ 
titling him to such compensation (p ). And even a 
solicitor, who is a trustee, is not entitled to charge 
for non-contentious business done by him in relation 
to the trust, except for his costs out of pocket only, 
unless there is in the deed or will a provision enabling 
him to receive remuneration for the transaction of 
such business ( q ); but as regards contentious business, 
it used to be considered that he was entitled to his 
reasonable profit costs of the action, in addition to 
his costs out of pocket (r), and he would probably 
still be considered to be so entitled in the general 
case ( s ). Where, however, the trustee was a mortgagee, 
and as such was made a defendant to a redemption 
action which he defended by himself or his firm, he 
used to be entitled only to his costs out of pocket, 
and not to any profit costs of such action (£); but 
now, under the Mortgagees Legal Costs Act, 1895 
( u ), s. 3, he is entitled to his profit costs in such 
a case. Also, where a solicitor, being executor or 
trustee, is by an express clause in the will to be “ at 
liberty to charge for professional services ,” he can only 
charge for services strictly professional, and not for 


(m) Robinson v. Pett, 2 L. C. 207 ; Hamilton v. Wright , 9 Cl. St F. 111. 

(n) In re Thorpe , Vipont v. Radcliffe , 1891, 2 Ch. 360. 

(o) Brocksopp v. Barnes, 5 Mad. 90. 

(p) Bignell v. Chapman , 1892, 1 Ch. 59. 

(1 q) Broughton v. Broughton , 5 De G. M. & G. 160; Burgess v. 
Vinnicoinbc , 34 Ch. Div. 77. 

(r) Cradock v. Piper , 1 Mac. & G. 464 ; Burgess v. Vinnicombe , supra. 
(#) London Scottish Benefit Society v. Chorley , 13 Q. B. D. 872. 

(t) Stone v. Lickorish, 1891, 2 Ch. 363 ; In re Wallis , 25 Q. B. D. 
176; Fisher v. Doody , 1893, I Ch. 129; Wellby v. Still , 1894, I Ch. 
218 ; Byre v. Wynn-Mackenzie, 1896, I Ch. 135. 

(u) 58 St 59 Viet c. 25. 
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matters which an executor or trustee ought to have 
done without the intervention of a solicitor, e.y., for 
attendances to pay premiums on policies, or at the # 
bank to make transfers, &c. (v ),—wherefore the will 
or settlement should give to the solicitor-trustee a 
wide liberty in this respect, extending as well to pro¬ 
fessional business as also to business in and about 
the trust, although not strictly professional; and it 
is convenient also, that such liberty should extend 
to authorising the co-trustees to settle (without 
taxation), and to allow out of the trust estate, the 
amount of such charges ( x ), the co-trustees exercising 
in such a case the discretion of ordinary prudent 
men. Occasionally (e.g., in Bankruptcy, and in the 
case of judicial trustees) the remuneration of a 
trustee may be fixed or regulated by particular 
statute, or by rules having the force of statute; and 
in such a case, the amount and mode of the re¬ 
muneration thereby prescribed must, of course, be 
observed (y). But in general there is nothing 
to prevent trustees contracting with the cestuis que Trustees may 
tr'icstent to receive some compensation for the per- receive^com- 
formance of the duties of the trust; only such a pensation. 
contract will be very jealously scrutinised by a court 
of equity, and if there be any appearance of un¬ 
fairness in it, or any unconscionable advantage on 
the part of the trustee, the agreement will not be en¬ 
forced (z ); and the court will (on a proper application 
being made to it) sanction a commission being paid 
or allowed to the trustee for his trouble, where the 
execution of the trust is more than ordinarily 
burdensome (a ) % —and that whether the trustee is an 


(v) Harbin v. Darby , 28 Beav. 325; Ames v. laylor , 25 Ch. Div. 
72; Newton v. Chapel, 27 Ch. Div. 584. 

(x) Bennett v. Bennett , 1S93, 2 Ch. 413. 

iy) Peed's Case , 24 Q. B. D. 68 (Bankruptcy) ; and Judicial Trustees’ 
Rules, 1897, it. 17, 19. 

(2) Ayliffe v. Murray , 2 Atk. 58. 

(a) Re Freeman's Settlement Trust, 37 Ch. Div. 148. 


L 
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ordinary trustee or is a judicial trustee (&). And 
note, that whether a trustee is paid or not for his 
trouble, his liability remains unaltered (c). 


Trustee must 
not make any 
advantage out 
of his trust. 


(a.) Not 
charge more 
than he gave 
for the pur¬ 
chase of 
debts. 


(6.) Not take 
trade profits, 
paying interest 
instead. 


(c.) Trustee 
cannot renew 
lease in his 
own name, 
or purchase 
trust estate. 


In further illustration of the rule that a trustee 
shall not make a profit out of his trust may be 
mentioned those cases where one in a fiduciary 
position uses that position as a means of obtaining 
any profit or advantage which he would not other¬ 
wise obtain (d). For example, if trustees or executors 
buy up any debt or encumbrance to which the trust 
estate is liable for a less sum than is actually due 
thereon, they will not be allowed to take the benefit 
to themselves; but the creditors and legatees, or 
other cestuis que trustent , shall have the advantage 
of it ( e ). Also, if a trustee or executor uses the 
fund committed to his care in buying and selling 
land, or in stock speculations, or lays out the trust 
money in a commercial adventure, or if he employs 
it in business, in all these cases, while the executor 
or trustee is liable for all losses, the cestui que trust 
may insist either on having the trust fund replaced 
with interest, or on having the profits made by the 
trust funds so employed (/). So likewise a person 
standing in a fiduciary relation towards another will 
not be allowed to benefit by his trust by obtaining 
a renewal of the lease in his own name, but will be 
deemed in equity to be a trustee for those interested 
in the original term {g)\ nor will a trustee, as a 
general rule, be permitted to purchase the trust estate 
from his cestui que trust (Ji). And all the foregoing 


(b) Judicial Trustees’ Rules, 1897, rr. 17, 26 (2). 

(c) Jobson v. Palmer , 1893, 1 Ch. 71. 

(d) Webb v. Earl of Shaftesbury , 7 Ves. 4S0-4SS. 

(c) Poolcy v. Quilter, 2 De G. & Jo. 327 ; Fosbrook v. Balguy, 1 My. 
& K. 226. 

(/) Docker v. Somes, 2 My. & K. 655; Willet v. Blandfoi'd , 1 Hare, 253. 
(<7) Keech v. Sand ford, 1 L. C. 46. 

(h) Fox v. Mackreth , I L. C. 123. 
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principles apply also to constructive trustees, as 
agents ( i ), guardians ( k ), partners ( l ), directors of 
companies (?n), and even promoters of companies (n), 
and managing owners (o), committees of inspection 
in bankruptcy (p), auditors (q), and generally to all 
persons clothed with a fiduciary character; and such 
persons must refund all profit improperly made at 
the expense of the trust estate, and will not be 
allowed, as a general rule, any remuneration for 
their trouble (?* *); and a summary remedy under 
the Companies (Winding-up) Act, 1890 (s), s. 10, 
formerly under the Companies Act, 1862 (1t ), s. 165, 
is provided against directors and others in the 
event of the winding up of the company, and they 
are thereby made liable for their misfeasances, i.e. y 
breaches of trust ( u ); but directors (and such like 
persons) are not (like trustees) under any primary 
or permanent duty to preserve the corpus or capital 
of the .trust estate, but are free to deal therewith 
as “ commercial men,’’ in the exercise of a just 
discretion ( v ). 

However, under exceptional circumstances, trustees 
and other persons standing in the like fiduciary 


(t) Morrctt v. Paske, 2 Atk. 54; Maepherson v. Watt, 3 App. Ca. 254. 
(Is) Powell v. Glover . 3 P. \V. 252 n. 

(/) Wcdderbum v. Weddcrburn, 4 My. & Cr. 41 ; A as v. Benharn , 
1891, 2 Ch. 244. 

(m) Great Luxembourg Railway Co. v. Magney , 25 Beav. 586. 

(n) Bagnall v. Carlton , 6 Ch. Div. 371 ; New Sombrero Co. v. Brian - 
ger, 3 App. Ca. 1218 ; In re Cape Breton Co ., 29 Ch. Div. 795 ; Lady- 
wdl Mining Co. v. Brooks Huggins , 35 Ch. Div. 403. 

(o) William 8 on v. JIine y 1891, 1 Ch. 390. 

(p) In re Galland , ex parte Galland, 1896, I Q. B. 68; 1897, 
2 Q. B. 8. 

(9) Jsceds Estate Co. v. Shepherd , 36 Ch. Div. 787. 

(r) Imperial Mercantile Credit Association v. Column, L. R. 6 H. L. 
189. 

(*) 53 &* 54 Viet. c. 63 ; In re Kingston Cotton Mill , 1896, 2 Ch. 279 ; 
and Leeds Estate Co. v. Shepherd , supra. 

(0 25 & 26 Viet c. 89. 

(u) Pearson's Case , 5 Ch. Div. 336 ; Metcalfe's Case , 13 Ch. Div. 
170; In re London v. General Bank , 1895, 2 Ch. 673. 

(r) Sheffield , Ac. Building Society v. A izlcu'ood, 44 Ch. Div. 112. 


Same prin¬ 
ciples apply to 
agents, &c. 


Exceptional 
cases in which 
trusiee’s pur- 
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chase from relation may effectively and securely purchase from 
holds good! USt tlieir cestuis quc tmstent , e.g ., (1.) If the trusteo will 
give more for the trust estate than any other pur- 
1 chaser, in other words, if he will give a “ fancy price ” 
for it; or (2.) If the offer to sell proceeds from the 
cestuis quc tmstent , and the trustee pays the ordinary 
value in the market, keeping (as it is said) his cestui 
quc tmst at arm's length; or (3.) If the sale is by 
public auction, and the trustee has the leave of the 
court to bid; or (4.) If the trustee is only a bare 
trustee,—then, and in any of these cases, the pur¬ 
chase by the trustee will in general hold good (x). 
And even where the purchase was originally ono 
which would not have stood the test of equity, it 
may by lapse of time and subsequent events have 
become impossible of rescission, and therefore may 
become and continue good (; y ); but in general the 
Statute of Limitations is no bar to such a suit (z) 
(unless, possibly, under the Trustee Act, 1888, s. 
8) (a) ; and the defence of laches or acquiescence is 
most difficult to establish ( b ); but damages may be 
given where rescission would be inequitable (c). An 
executor-trustee who has not proved the will, nor 
otherwise acted in the matter of the will or in the 
trusts thereof, may, in general, lawfully purchase 
the trust estate; for he is like a bare trustee in 
such a case; and to invalidate such a purchase, it 
must be shown that the purchaser used his power 
of becoming executor or other his peculiar position 
in such a way as to render it inequitable that the 
sale should stand (d). 


(x) Ilickley v. Ilickley , 2 Ch. Div. 190. 

(y) In re Alexandra Palace Co., 21 Ch. Div. 149. 

(2) Burdick v. Garrick , L. R. 5 Ch. App. 233; Lake v. Bell , 34 Ch. 
Div. 462; Booby v. Watson, 39 Ch. Div. 178 ; Rochefoucauld v. Bou- 
stead, 1897, I Ch. 196. 

(а) In re Lands Allotment Co ., 1894, 1 Ch. 646. 

(б) Bcninyfield v. Baxter , 12 App. Ca. 167. 

(c) In re Gotland, ex parte Gotland , 1897, 2 Q. B. 8. 

(d) Clark v. Clark , 9 App. Ca. 733. 
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But when a person is merely a constructive trus- Constructive, 
tee, his liabilities are in some respects different from "ame^xtent 
those of an express trustee; for the duties and re- * s e *P re88 > 
sponsibilities of a constructive trustee are m general 
matters of quasi-contract, and he is therefore not 
bound by many of the rules which equity has annexed 
to the express fiduciary relation. Thus, in Knox v. Remarks of 
G~ye ( c ), where it was attempted to be argued, that a bury 
surviving partner was a trustee of the share of his * v * G v e - 
deceased partner, Lord Westbury, after adverting to 
the case of vendor and purchaser, and stating that 
there, though the vendor might (by a metaphor) be 
called a trustee, he was a trustee only to the extent of 
his obligation to 'perform the agreement between himself 
and the purchaser, proceeded as follows: “ In like Time runs in 
“ manner, here the surviving partner may be called [tractive C ° n " 
“ a trustee for the dead man, but the trust is limited Jf U9fce f’ al : 

“ to the discharge of an obligation ,, which is liable to be in favour 
“ bammed by lapse of time ” (/); but his Lordship was trustee!* 8 
not in that case dealing with a case of concealed 
fraud, which of course would make a difference {g). 

And so also, where a person is a constructive trustee, Constructive 
merely as having employed the money of another in h™eremune- 
a trade or business, although he must account for ™^™^ r skill 
the profits of the money he has employed, he will in 
general have an allowance made to him for his loss 
of time and for his skill and trouble (h). Also, an 
executor is not, as a general rule, an express trustee 
of the legacies given by the will,—although he may, 
of course, be an express trustee thereof, either as 
having been constituted such by the will itself, or 
as having constituted himself an express trustee 


(e) L. R. 5 H. L. 656, 675 ; Noyes v. Crawley , 10 Ch. Div. 31 ; Moore 

v. Knight , 1891, I Ch. 547 ; Friend v. Young , 1897, 2 Ch. 421. 

( f) Taylor v. Taylor , 28 L. T., N. S., 189; Edicards v. Warden, 
22 W. R. 669. 

(#) Betjemann v. Betjemann , 1895, 2 Ch. 474. 

(h) Brown v. Lytton, 1 P. W. 140; Broivn v. Be Tastet , Jac. 284 ; 
Bocker v. Somes , 2 M. & K. 655. 
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Trustee Act, 
1888, s. 8,— 
when and 
when not the 
Statutes of 
Limitation are 
now a protec¬ 
tion even to ex¬ 
press trustees. 


thereof; but when he is liable in respect of such 
legacies as an exeentor simply, he is only construc¬ 
tively a trustee thereof, and may accordingly plead 
the Statutes of Limitation in his defence to a suit to 
reeover such legacies (i) y — scil. in the absence of fraud 
or wilful concealment. 

And here it is to be observed, that under the 
Trustee Aet, 1888 (/j), s. 8, a statute applicable to 
trustees generally, but not to a trustee in bank¬ 
ruptcy ( l ), unless when the claim is founded on any 
fraud or fraudulent breach of trust to whieh the 
defendant trustee was party or privy (w), or unless 
where the claim is to reeover trust property (or the 
proceeds thereof) still retained by sueh trustee (?i), 
or previously received by him and converted to his 
his own use, it is now provided, that in any action 
commenced after 1st January 1889, trustees (and 
the persons claiming through them) shall have the 
full benefit of all (if any) Statutes of Limitation 
whieh would be applicable to the action if the defend¬ 
ant were not a trustee (or persons claiming through 
a trustee) (0); and in any action commenced after 
the 1st January 1889 against trustees (or persons 
claiming through them) or against directors (p), 
being an action in whieh the claim is to reeover 
money or other property, and to whieh aetion no 
Statute of Limitations would be available for these 
defendants as a defence to the elaim, the trustees 
(and the persons claiming through them) or the 


(i) In re Davis , Evans v. Moore, 1891, 3 Ch. 119; 37 & 38 Viet. c. 
57 . «. S. 

(£) 51 & 52 Viet, c. 59. 

(!) In re Cornish, 1895. 2 Q- B. 634 ; W. N. 1895, p. 152. 

(m) Jones x. Morgan , 1893, 1 Ch. 304 ; Mason v. Mercer, ib. 590; 
Thome v. Heard, 1894, 1 Ch. 599. 

(n) How v, Earl Winterton, 1896, 2 Ch. 626; and Thorne v. Heard , 
8 u pra. 

( 0 ) In re Bowden , Andrew v. Cooper, 45 Ch. Div. 444 ; How v. Earl 
Winterton, supra. 

(p) In re Lands Allotment Co ., 1894, 1 Ch. 646. 
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directors may by force of the Act alone plead the 
lapse of time in bar of the action, in like manner as 
in an action of debt for money had and received (« q ), 
that is to say, six years or twelve years or twenty 
years, as the case may be; but in this latter case, 
the statutes are to run, as against the beneficiaries , only 
as from the time at which their interests (being ori-f 
ginally reversionary) fall into possession (r), the Act l 
stating nothing expressly as to the disability of in¬ 
fancy or (except where the woman is entitled for her 
separate use) as to the disability of coverture, which 
several disabilities will, therefore, semble , continue to 
operate as before, to prevent the statute from begin¬ 
ning to run. 

In Townley v. Sherborne (s), the extent of the re- one trustee is 
sponsibility of one trustee for the acts or defaults of ljf 8 b co-trustee 
his co-trustee was discussed. In that case, A., B., C., —practically, 
and D. were the trustees of some leasehold premises; 

A. and B. collected the rents during the first year 
and a half, and signed acquittances; but from that 
period, the rents were uniformly received by an 
assign of C.; and the question was,—whether A. 
and B. were chargeable with the rents accrued subse¬ 
quently to the first year and a half, which had never 
come to then* hands ? After much consideration, the 
judges resolved: That where lands are conveyed to 
two or more upon trust, and one of them receives all 
or the most part of the profits, and after dieth or 
decayeth in his estate, his co-trustees shall not be 
charged, or bo compelled in the Court of" Chancery to 
answer, for the receipts of him so dying or decayed, 
unless some practice , fraud , or evil-dealing appears to 
have been in them , to prejudice the trust ,—for they being 

(5) In re Sioaine, Swaine v. Bringcman, 1891, 3 Ch. 233; Masonic and 
General v. Sharpe , 1892, 1 Ch. 154; Mason v. Mercer, supra ; Soar v. 

Ashcell, 1893, 2 Q. B. 390; How v. Earl Winterton , supra. 

(r) Somerset v. Earl Poulett, 1894, I Ch. 231. 

(«) 2 L. C. 870; Lewis v. Nobbs , 8 Ch. Div. 591. 



1 68 THE ORIGINALLY EXCLUSIVE JURISDICTION. 

by law joint-tenants or tenants in common, every one 
by law may receive either all or as much of the profits 
as he can come by. But it was also resolved : That 
if, upon the proof of circumstances, the court should 
be satisfied that there had been any dolus mains , or 
any evil practice, fraud ,, or ill intent in him that 'per - 
mitted his companion to receive the whole profits , he 
should be charged, though he received nothing (t). 
And it was, in fact, decided in Townley v. Sherborne , 
that if a trustee joined with his co-trustees in signing 
receipts , he was liable, even though he had received 
nothing—the liability arising not from his mere 
signing of the receipts (because, of course, it was his 
duty to do that), but from his subseguently leaving in 
the hands of his co-trustees the money that had been re¬ 
ceived ,—such neglect of duty amounting to an “ evil 
practice ” within the meaning of this case, although 
there was no moral culpability on the trustee’s part. 
“Signing for And in later times the rule has been established, that 
—effecTof: a trustee who joins in a receipt for conformity, but 

alone* 7 itself w ^ 1011 ^ receiving, shall not by that circumstance alone 
be rendered liable for a misapplication by the trus¬ 
tee who receives (u ); and the Trustee Act, i 893, s. 
24, has recognised this principle; for where the ad¬ 
ministration of the trust is vested in co-trustees, a 
receipt for money paid to the account of the trust 
must (according to the present state of the law) be 
authenticated by the signature of all the trustees in 
this their joint capacity, and it would be tyranny to 
punish a trustee for an act which the very nature of 
his office will not permit him to decline,— seil. where 
that act is not coupled with any breach of duty arising 
subsequently. Where trustees join in a receipt, primd 
facie all are to be considered at law as having received 
the money; and a trustee, therefore, if he means to 
exonerate himself from that inference, must show 


( 2.) "When 
coupled with 
subsequent 
neglect of 
duty. 


(<) Mucklow v. Fuller , Jac. 198; Booth v. Booth , I Beav. 125. 

(u) Fellows v. Mitchell , 1 P. W. Si ; In re Fryer , 3 K. & J. 317. 
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that the money acknowledged to have been received 
by all was in fact received by one, and that he him¬ 
self joined only for conformity (?;). But for a subse¬ 
quent neglect of duty by the non-receiving trustee he 
will be liable; and he will not be justified in allowing 
the money to remain in the hands of the receiving co- / 
trustee for a longer period than the circumstances of 
the case may reasonably require (, x ); and this principle 
also is recognised by the Trustee Act, 1893, s. 24. 

Co-executors, on the other hand, are generally One executor 
answerable each for his own acts only, and not for Sca¬ 
the acts of their co-executors (y) ; for in respect of 
receipts the case of co-executors is materially different 
from that of co-trustees, an executor having inde¬ 
pendently of his co-executor a full and absolute con¬ 
trol over the personal assets of the testator, and 
being competent to give valid discharges by his own 
separate act. If, therefore, an executor join with a 
co-executor in a receipt, he does an unnecessary act, onus on 
and will therefore be primd facie answerable for any fng^receTpt 
misapplication of the fund (z). —unless, of course, he , fco P™ ve thrtfc 

L L . . . 1 , he aid not 

never was m a position, even subsequently to the receive, 
receipt, to control the receiving executor (a); for, True rule as 
as observed by Lord Redesdale in Joy v. Campbell (6), executor? by 
—“ If the receipt be given for the purpose of mere 
“ form, then the signing will not charge the person 
“ not receiving; but if it be given under circumstances 
“purporting tliat the money , though not actually received 
“ by both executors , was under the control OF both, 

“ such a receipt shall charge; and the true question 
“is ivhether the money was under the control of 


( v) Brice v. Stokes , 11 Ves. 319. 

(x) Thompson v. Finch, 8 De G. M. & G. 560 ; Walker v. Symmonds, 
3 Swanst. I ; Ilanbury v. Kirkland, 3 Sim. 265. 

(y) Williams v, Nixon, 2 Beav. 472. 

(2) Brice v. Stokes, n Ves. 319 ; Gasguoine v, Gasguoine , 1894, I Ch. 
470. 

{a) Wesley v. Clarke , I Eden, 357. 

(5) 1 Sch. & Lef. 341. 
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I/O 


But executors 
would be liable 
as for wilful 
default,— 
even for what 
they have not 
received, 
where (but for 
their neglect) 
they might 
have received. 


Thus, in 
Styles v. 

Guy ,— 
executor held 
liable for not 
receiving a 
debt due to 
the estate from 
his co¬ 
executor. 


Passiveness in 
a co-executor 
not usually 
any protection 
to him. 


Not even when 
assets are in 
the possession 
of his co¬ 
executor, soil. 
if not properly 
in the pos¬ 
session of the 
latter. 


both executws? (c). And it is highly neeessary to 
warn tho student, that the non-liability of an executor 
for the receipts of his eo-exeeutor above expounded, 
holds good only in the absenee of wilful default 
on the part of the non-reeeiving exeeutor; for if 
wilful default by the non-reeeiving exeeutor is (having 
regard to the powers of one executor) proved against 
him, he will be liable even for what he has not him¬ 
self received. Thus, in Styles v. Guy ( d) y where two 
of three executors, with the knowledge that there 
were unsettled accounts subsisting at the testator’s 
death between tho testator and their co-exeeutor, 
in respect of which they had reason to believe that 
the latter was considerably indebted to the estate, 
took no effectual steps to eompel him to aceount 
for, or to pay or seeure, the balance due for several 
years after the testator s death, and the co-executor 
went bankrupt, and they were unable to show that 
an attempt to reeover the money at an earlier period 
would have been fruitless,—The eourt held, that the 
solvent non-reeeiving executors were liable to make 
good tho loss, as having been occasioned by their 
own wilful negleet and default, the Lord Chancellor 
in giving judgment, saying (in effect) as follows: 
“ An exeeutor proving a will, but not further aeting, 
“may ineur liability to make good losses arising 
“ from his negligenee; for if he proves, he thereby 
“aeeepts tho offiee, and beeomes bound to perform 
“ the duties of it; and one of his principal duties is 
“to eall in and eollect sueh parts of the estate as 
“ are not in a proper state of investment. If, there- 
“ fore, he knows, or has tho means of knowing, that 
“ part of the estate is not in a proper state of invest- 
“ ment, but is held upon personal security only , is it 
“ not part of tho duty he has undertaken to take 


(c) Walker v. Symmonds , 3 Swanst. I ; llovey v. Blakcman, 4 Ves. 
608. 


( d) 1 Mac. & Gord. 422. 
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“measures for putting such property in a proper 
“ state of investment; and does it cease to bo his 
" duty to do so, because the 'property is in the hands of 
“ a co-executor , and not of any stranger to the estate ? 

“ It is impossible to say that the duty ceases for 
“ any such reason; and in Booth v. Booth (e), the 
“passive co-executor was held liable for assets im- 
“ properly left in the hands of the acting executor . . . 

“ and, in fact, I am unable to discover any principle ' 

“ for distinguishing between debts due from third 
“ parties and balances due from executors ” 

Where trustees are held liable for a breach of Recoupment 
trust, the judgment is against both or all of them tion?— as Hl ' 
jointly; but, liko other joint judgments, it may of t^eson'a 
course be executed against any one of the trustees breach of 
singly; and the court will occasionally provide (in 
its judgment against the trustees, when one alone is 
morally guilty and the other is only technically 
liable), that the innocent trustee shall be entitled to 
be recouped out of the estate of the guilty trustee 
the amount which he shall have paid to the plaintiff 
in satisfaction of the breach of trust (/); but when (1.) Asre- 
both trustees are equally guilty and there is judgment funds made lSt 
against both, the court will not so provide (g). The s° od ; 
right of the trustee who has made good the whole 
breach is a right to contribution, and not to recoup¬ 
ment; and the trustee must commence an inde¬ 
pendent action against his co-trustee, to enforce his 
right to contribution (Ji); but when two trustees 
are equally involved in a breach of trust, and one 
of them is also a beneficiary, then if the judgment 
against both is satisfied out of the beneficial interest 
of the one, the beneficiary trustee has no right to 


(r) I Beav. 125. 

(/) Bakin v. Hughes , 31 Ch. Div. 390. 

(gr) Priestman v. Tindall, 24 Beav. 244 ; Bakin v. Hughes, supra. 
(h) Lingard v. Burrdey, 1 V. & B. 114. 
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contribution against liis eo-trustce (i). Also, ap- 
(2.) As re- parently, 'there is not, as regards the costs of the 
afsuR^ 16 C ° Sta ac tion for the breach of trust, either recoupment 
or contribution available by independent action in 
favour of the trustee (whether guilty or innocent) 
who has paid the whole of such costs (Jc ); and sueh 
recoupment or contribution must therefore be pro¬ 
vided for (if it is to be provided for at all) in the 
very judgment itself which goes jointly against the 
trustees (l). And here note, that the right of one 
trustee against his co-trustee for contribution (and 
possibly also for recoupment) is like the right of a 
surety, and accordingly the Statute of Limitations will 
not begin to run against such right until judgment 
lias been obtained against the two trustees for the breach 
of trust ( m ). 


Indemnity 
and reim¬ 
bursement 
clauses,— 
utility of, in 
general. 


I 


An express clause is usually inserted in trust 
deeds, that one trustee shall not be answerable for 
the receipts, aets, or defaults of his eo-trustces, but 
for his own acts and defaults only; and that the 
trustees may reimburse themselves out of the trust 
estate their costs, charges, and expenses properly 
incurred. But equity infuses such a provision into 
every trust deed ( n ), and a person ean have no better 
right from the expression of that whieli, if not ex¬ 
pressed, would be implied (o); and the Trustee Act, 
1893, s. 24, continuing the like provision contained 
in Lord St. Leonards Act (22 & 23 Yict. c. 35), 
s. 31, has adopted this principle of equity; but 
trustees are not thereby further indemnified than 
they were before; and a wider indemnity clause ( p) 


( i ) Chillingworth v. Chambers , 1896, 1 Ch. 685. 

{k) Dearslcy v. Middlcwcck , 18 Ch. Div. 236. 

(1 1 ) Wilson v. Thomas, L. R. 20 Eq. 459 ; Lockhart v. ReiUy , 1 De G, 
& Jo, 464 ; Barker v, Ivimey , 1897, 1 Ch. 536. 

(m) Robinson v. liar kin, 1896, 2 Ch. 415. 

(n) Dawson v. Clarke , 18 Ves. 254. 

(0) Worrall v. Harford , 8 Ves. 8 ; Rehdcn v. Wesley, 29 Beav. 213. 
(p) Wilkins v. Uoyg, 3 Giff. 116. 
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and a moro liberal reimbursement elauso is therefore 
often expedient, and is not unusually inserted in Special in¬ 
trust instruments (whether deeds or wills). And clause,— 
here note, that the reimbursement of the trustee is necessifc y for * 
in general out of residue; but it may bo out of 
any speeifie portion of the estate, or even out of 
ineoine (<?); and the ineome may for this purpose 
(in a proper ease) be impounded (r),—the trustee’s 
right in this respect being paramount to the rights 
of all the cestuis que trustent . 

The two primary duties of a trustee are, first, to Duties of 
earry out the directions of the person creating the towards 
trust; and, secondly, to place the trust property in 
a state of security. Therefore, if a trust fund be an Reduction 
equitable interest, of which the legal estate eannot int0 p°s session 

* ... 0 or quasi- 

for the moment be got in, it is the trustee’s duty to possession, 
lose no time in giving notice of his title to the 
person in whom the legal interest is vested; for, 
otherwise, he who created the trust might subse¬ 
quently eneumber adversely the settled interest in 
favour of a purchaser without notiee, who, by first 
giving notiee to the legal holder, might gain a 
priority (5). Also, if the trust fund be a chose in 
action, as a debt which may be redueed into pos-] 
session, it is the trustee’s duty to be active in getting 
it in, and any unnecessary delay in this respeet will 
be at his own personal risk (£). Further, an exe- (2.) Reaiisa- 
eutor or trustee is not to allow the assets of the outstandin^on 
testator to remain outstanding upon personal security, security * 1 , 
though the debt was a loan by the testator himself 
on what he deemed an eligible investment (u ); and 
a trustee is not justified in lending on personal 


(g) Scott v. Milne , 25 Ch. Div. 710. 

(r) Sawyer v. Sawyer , 28 Ch. Div. 595. 

(i) Jacob v. Luca*, I Beav. 436 ; and see pp. 89 92, supra. 
U) Grove v. Price , 26 Beav. 103. 

(u) Paddon v. Itichardson, 7 De G. M. & G. 56. 
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(3.) The in¬ 
vestment of 
trust-funds. 


(a.) Invest¬ 
ments 
authorised 
before Trust 
Investment 
Act, 1889. 


security, however good ( v ), although lie may con¬ 
tinue such loans, and also make new loans on per¬ 
sonal security, if expressly empowered to do so by 
the instrument creating the trust (x), exercising his 
discretion in an honest and reasonable way (y). 

As regards the range of investments for trust funds, 
“ The Trustee Act, 1893 ” (56 & 57 Viet. c. 53), re¬ 
pealing but re-enacting “ The Trustee Investment 
Act, i*889 ” (52 & 53 Yict. e. 32), now authorises 
(by sect. 1) trustees to invest trust funds in or upon 
(among the other securities to be presently men¬ 
tioned) any of the securities in or upon which “ cash 
under the control of the court ” inay be invested 
(z ); and the Act applies to trusts whether created 
before or after the 22nd September 1893. 

Prior to the Trust Investment Act, 1889, and in¬ 
dependently of any power given by statute, trustees, 
executors, or administrators might lawfully invest on 
mortgages of real estate in England, or in Govern¬ 
ment securities, or in Consolidated Bank annuities 


(v) Geaves v. Strahan , 8 De G. M. & G. 291. 

(sc) Paddon v. Richardson, supra. 

(y) Tucker v. Tucker , 1894, 1 Ch. 724; 3 Ch. 429 ; Smith v. Thomp¬ 
son, 1896, I Ch. 71 ; and Barker v. Ivimey , 1897, I Ch. 536. 

(2) By Order xxii. Rule 17 (1888), cash under the control of, or 
subject to the order of, the court may be invested in the following 
stocks, funds, or securities, viz. : 2J per cent, consols (to be called 
after the 5th April 1903, z\ per cent, consols); 3 per cent, consols; 
reduced 3 per cents; £ 2, 15s. percent, annuities; £ 2, I os. per cent, 
annuities ; local loans stock under the Local Loans Act, 1S87; Ex¬ 
chequer Bills ; Bank stock; India 3 J per cent, stock; India 3 per 
cent, stock; Indian guaranteed railway stocks or shares, not being 
redeemable within fifteen years from the date of investment; stocks 
of Colonial Governments guaranteed by the Imperial Government; 
mortgages of freehold and copyhold estates respectively in England 
and Wales ; Metropolitan consolidated stock, ^3, 10s. per cent. ; 3 per 
cent. Metropolitan consolidated stock ; debenture, preference, guaran¬ 
teed, or rent-charge stocks of railways in Great Britain or Ireland, 
having for ten years next before the date of investment paid a divi¬ 
dend on ordinary stock or shares ; and nominal debentures, or nominal 
debenture stock under the Local Loans Act, 1875, not being redeem¬ 
able within fifteen years from the date of investment. 
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(a); and by Lord St. Leonards Act, 22 & 23 Yict. 
e. 3 5, s. 32, repealed by the Act of 1889, they were 
authorised to invest on real securities in any part 
of the United Kingdom, or in the stock of the Bank 
of England or Ireland, or in East India stock (b ); 
and by Lord Cranworth’s Act (23 & 24 Yict. c. 145), 
repealed by the Conveyancing Act, 1881, and Settled 
Land Act, 1882, they were enabled to invest in any 
of the parliamentary stocks or public funds, or in 
Government securities ; and by the 30 & 31 Yict. 
c. 132, repealed by the Act of 1889, they were 
enabled to invest in any securities the interest of 
which was guaranteed by Parliament. Also, by the 
Debenture Stock Act, 1871 (c), trustees, having 
power to invest in the mortgages or bonds of any 
company, were able to invest in the debenture stock 
of any such company; and by the Metropolitan 
Board of Works (Loans) Act, 1871 ( d), repealed by 
the Act of 1889, they were enabled to invest in the 
Consolidated stock of the Metropolitan Board (now 
the London County Council); and by the Local Loans 
Act, 1875 (e), s. 27, if authorised to invest in the 
debentures or debenture stock of any railway com¬ 
pany or of any other company, they were enabled 
to invest in the nominal debentures or. nominal 
debenture stock (f) issued under that Act by any 
local authority; and under the Settled Land Act, 
1882 (45 & 46 Viet. c. 38), s. 21, capital trust money 
not required for the specific purposes prescribed ' 
by the Act might be invested in all the like secu¬ 
rities. Also under the National Debt (Conversion of 
Stock) Act, 1884 (#), Three per cent. Consolidated 


(а) Baud v. Far dell , 7 De G. M. & G. 628. 

(б) In re Wcddcrbum's Trusts , 9 Ch. Div. 112. 
(c) 34 & 35 Vict * c - 2 7 * 

{d) 34 & 35 Vict. c * 47- 

(e) 38 & 39 Yict. c. 83. 

(/) Ibid., s. 5. 

(fj) 47 & 48 Vict. c. 23. 
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(6.) Invest¬ 
ments under 
Trustee Act, 
^ 893 - 


Bank annuities might be converted into or exchanged 
for two and three-quarter per cent, like annuities, 
or two and a half per cent, like annuities; and under 
the National Debt (Conversion) Acts, 1888 (A), any 
power in trustees to invest in Consolidated or Reduced 
or New three per cent, stock was made to extend to 
authorising them to invest in the New Stock created 
by that Act (sect. 19); and trustees holding any of the 
stocks thereby converted were also enabled to sell 
such stocks, and to invest the sale proceeds in any of 
the securities which for the time being were autho¬ 
rised for the investment of cash under the control of 
the court, and that notwithstanding anything to the 
contrary contained in the deed or will creating the 
trust (sect. 27). 

And now under the express provisions of the Trus¬ 
tee Act, 1893, which is in large measure a consoli¬ 
dating Act, trustees,—unless expressly forbidden by 
the instrument (if any) creating the trust, or (semble) 
unless their investments are controlled by some 
special Act, as the investments of building societies 
are (i),—may, if they have power to invest at all (A), 
invest the trust funds in any of the following invest¬ 
ments (besides those already specified for “ cash imder 
the control of the court”), that is to say: Parlia¬ 
mentary stocks or public funds, or Government 
securities of the United Kingdom; real securities in 
Great-Britain or Ireland; stock of the Bank of 
England or of the Bank of Ireland; India three and 
a half per cent, stock, and India three per cent, stock, 
or any future issues of such stock; securities the 
interest of which is guaranteed by Parliament; 
Consolidated stock of the Metropolitan Board of 


(h) 51 Viet. c. 2 ; 52 Viet. cc. 4, 6. 

(») In re National Pei'manent Mutual Benefit Building Society , 43 
Ch. Div. 431 ; 57 58 Viet. c. 47, s. 17. 

(k) In re Manchester Royal Infirmary , 43 Ch. Div. 420, 
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Works, or of the London County Council; debenture 
stock of the Receiver for the Metropolitan Police 
District; debenture or rent-charge, or guaranteed or 
preference stock of any railway company in Great 
Britain or Ireland incorporated by special Act of 
Parliament (/), and having during each of the ten 
years last past before the date of investment paid a 
dividend at the rate of not less than three per centum 
per annum on its ordinary stock; stock of any rail¬ 
way or canal company in Great Britain or Ireland 
whose undertaking is leased in perpetuity, or for a 
term of not less than two hundred years, at a fixed 
rental to any such railway company as is lastly before 
mentioned; debenture stock of any railway company 
in India the interest on which is paid or guaranteed 
by the Secretary of State in Council of India; 
debenture or guaranteed or preference stock of any 
company in Great Britain or Ireland, established for 
the supply of water for profit, and incorporated by 
special Act of Parliament or by Royal Charter, and 
having during each of the ten years last past before 
the date of investment paid a dividend of not less 
than five pounds per annum on its ordinary stock; 
and nominal or inscribed stock lawfully issued by 
any municipal borough, having according to the re¬ 
turns of the last census prior to the date of investment 
a population exceeding fifty thousand, or lawfully 
issued by any County Council, or lawfully issued by 
any Commissioners incorporated by Act of Parliament 
for the purpose of supplying water, and having a 
compulsory power of levying rates over an area 
having, according to the returns of the last census 
prior to the date of investment, a population exceed¬ 
ing fifty thousand,—besides certain other stocks of 
railway companies in India guaranteed by the Secre¬ 
tary of State in Council of India, and besides certain 


(l) Eire v. Boyton, 1891, I Ch, 501. 


M 



i 7 8 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


Variation of 
investments. 


Trustee Act, 
1894,—con¬ 
tinuance of 
investments. 


“ Real secu¬ 
rities,”— 
meaning of 
this phrase. 


“ B.” annuities referred to in the Act, but as regards 
these latter, subject to numerous conditions and 
restrictions. Also as regards any investments ot 
the kind specified in the Act,—whether made 
under the Act or before the Act,—the trustees may 
“ vary ” the same for other like investments (ni) ; 
and by the Trustee Act, 1894 ( n ), s. 4, a trustee 
may “ continue ” any of these authorised investments, 
notwithstanding that, since the investment of the 
trust funds therein, they may have ceased to be an 
authorised investment (0). 

It need scarcely be pointed out, that a power to 
invest in “real securities” whether the power arises 
under the settlement or by virtue of the provisions 
of any of the Acts above mentioned, does not by 
itself authorise the trustees to invest the trust fund 
in the “purchase” of lands,— scil, because that is not 
in fact an investment properly so called, but is an 
alienation out and out of the trust property, and for 
such an alienation express power is required. And 
it may further be observed, that “ real securities ” 
comprise leaseholds for a long term of years at a 
peppercorn rent, and which are not subject to onerous 
covenants, but not any other leaseholds or terms ot 
years (p ) 9 —the leaseholds prescribed by the Trustee 
Act, 1893, s. 5, being leaseholds having not less than 
two hundred years unexpired, and which are not 
subject to any rent greater than a shilling a year. 
It was also generally supposed, until recently, that 
real securities comprised in general (besides other 
securities of a more manifest real character) local 
rates, harbour duties, tolls, and the like, levied directly 
by local or other public authorities (q ); but very 


(m) Lopes v. Hume Dick , 1892, A. C. 112 ; Owthwaite v. Taylor , 
1891, 3 Ch. 494. 

(n) 57 & 58 Viet. c. 10. 

( o) In re Chapman, Cocks v. Chapman , 1896, I Ch. 323; 2 Ch. 763. 

{p ) In re Chenndl, Jones v. Chcnnell , 8 Ch. Div. 492. 

\q) Finch v. Squire , 10 Ves. 41. 
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considerable doubt was latterly thrown on this opinion 
(r); the opinion has, however, been in great measure 
now restored (s), notwithstanding the strong tendency 
of the court, in the case of gifts to charities , to hold 
that such securities are not interests in land ( t ); and 
the Trustee Act, 1893, s. 5, now expressly authorises 
improvement charges made under the Improvement 
of Land Act, 1864 (or mortgages of such charges) 
as legitimate investments for trust funds. 


As a general rule, where a testator subjects the 
residue of his personal estate to a series of limitations 
directly or by way of trust, without any particular 
directions as to the investment or mode of enjoyment, 
then, in the absence of indications of a contrary in¬ 
tention, such part of the residue as may be wearing 
out (such as leaseholds) must be converted, and put 
in such a state of investment as to be securely avail¬ 
able for all persons interested in the residue; and 
if the residue comprises property of a reversionary 
nature, that also must be converted,-^the former of 
these two rules protecting the remainderman, the 
latter of them protecting the tenant for life (u). 
But this duty to convert does not arise where, e.y., 
there is a discretionary power in the trustees to 
convert a reversionary interest when and as they 
shall deem expedient, and the whole income is given 
to one for life, with remainder to another (v); nor 
where the leaseholds are bequeathed specifically and * (*) 


(r) Martin v. Lacon , 33 Ch. Div. 332. 

(*) Buckley v. Royal Lifeboat Institution, 43 Ch. Div. 27; Driver 
v. Broad, 1893, 1 Q. B. 539 ; and In re Crossley, Birrell v. Greenough, 
1897, 1 Ch. 928, re-establishing Attree v. Jfawe, 9 Ch. Div. 337. 

(t) Bedford v. Teal, 45 Ch. Div. 161 ; Wignall v. Park , 1891, 1 Ch. 
6S2; Elmsley v. Mitchell, 1894. 2 Ch. 88. 

{u) Howe v. Lord Dartmouth, 7 Yes. 137 ; Porter v. Baddcley , 5 Ch. 
Div. 542 ; Wright v. Lambert , 6 Ch. Div. 649; Macdonald v. Irvine , 
8 Ch. Div. 101 ; In rc Hubbuck , Hart v. Stone , 1896, I Ch. 754. 

(v) In re Pitcairn , Brandreth v. Colvin , 1896, 2 Ch. 199. 


(4.) Conversion 
of terminable 
and reversion¬ 
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in residuary 
devise or 
bequest. 
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excludes the 
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(5.) Distin¬ 
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tween capital 
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not by way of residue (x ); nor where the testator 
expressly gives the income in specie, or authorises 
the retention of unauthorised investments (y ); and 
an enjoyment in specie may even be impliedly directed 
(2), e - 9 *> from an enumeration of particulars {ci), not 
being a mere expansion of what is comprised in the 
residue ( b ); but the right to enjoy in specie will not 
be readily implied (c). Where the duty to convert 
exists, it is a duty which must in general be fulfilled 
within a year from the testators death (d). 

Where the testator has, either in express terms or 
by necessary implication, excluded the duty of im¬ 
mediate conversion of the residue, in such a case he 
may either give the whole actual income until con¬ 
version to the tenant for life (e), or he may not do 
so; and where the conversion is postponed, and the 
testator has not in express terms given the whole 
actual income to the tenant for life, then it appears 
in questions between the tenant for life and the re¬ 
mainderman,—(1.) That the tenant for life is entitled 
to the actual income of so much of the residue as 
is at the testator's death invested on authorised 
securities (/); and (2.) That with regard to the 
unauthorised securities, he is entitled to the income 
which would be produced by the authorised invest¬ 
ments of these moneys (the authorised investments 


(x) Jn re Bcaufoy's Estate, I Sm. & G. 20; Gairden v. Lyon, 33 Ch. 
Div. 523. 

(y) Brown v. Odlatly , L. R. 2 Ch. App. 751 ; Nixon v. Sheldon , 
39 Ch. Div. 50; Brandreth v. Colvin , supra. 

(2) Ward v. Thomas , 1891, 3 Ch. 482. 

(a) Vaughan v. Buck, I Phil. 75. 

( h ) Bothamley v. Sherson , L. R. 20 Eq. 304 ; Re \ Tootal's Estate , 
2 Ch. Div. 628. 

(0) Jn re Game, Game v. Young, 1897, I Ch. 881. 

(d) Graybum v. Clarkson, L. R. 3 Ch. App. 605; Sculthorpc v. 
Tipper , L. R. 13 Eq. 232 ; IHddeigh v. Denyssen , 12 App. Ca. 624 ; 
and see In re Chapman , Cocks v. Chapman, 1896, 2 Ch. 763.] 

{«) Chancellor v. Broum , 26 Ch. Div. 42. 

(/) Broum v. Gellatly, L. R. 2 Ch. App. 751. 
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being taken to have been made at the end of one 
year from the testator’s death), assuming that the 
unauthorised securities can bo realised within the 
year (g ); but if they cannot, then he is entitled to 
four pounds per cent, (li ) y —or now three pounds per 
cent.(i),—on what is subsequently ascertained to have 
been the then value of tho property. Also, where 
thero arc outstanding inconvertible securities, and 
they eventually fall in,—that is to say, by a process 
of natural realisation,—tho apportionment between 
capital and income is to be as follows : Ascertain 
the sum which, put out at interest at 3 per cent, 
per annum on the day of the testator’s death, would, 
with the accumulations of clear interest at 3 per 
cent., and with yearly rests, have produced on the 
day of the securities falling in the amount actually 
received ; treat the sum so ascertained as capital, 
and treat the residue as income (k). 

When trustees or executors were directed by the The limit or 
will to convert, the testator’s property, and to invest ™ustees’° f 
it in Government or real securities, and they neglected 
to do either, it was for a long time a question, ment. 
whether (1.) They should be answerable (at the » 
option of tho cestui que trust) for the principal money 
with interest, or for the amount of the stock which 
might have been purchased at the period when the 
conversion should have been made, with subsequent 
dividends; or whether (2.) They should be charged 
with the amount of principal and interest only 
(without an option to the cestui que trust of taking 


(g) Kirkman v. Booth , 11 Beav, 279. 

(A) Meyer v. Simonson, 5 De G. & Sin. 723. 

(t) In re Good enough, Morland v. Williams, 1895, 2 Ch, 537 ; Hay 
v. Woolmer , 1895, 2 Ch. 542. 

(k) Bcavan v. Jlcavan, 24 Ch. Div. 649 n. ; In re Chesterfield's Trusts , 
24 Ch. Div. 643 ; Teague v. Fox, 1S93, I Ch. 292 ; Froicde v, Ilengler, 
ib. 586; Hope v. D* ffedonville, 1893, 2 Ch. 361 ; Morley v. Haig, 
1895, 2 Ch. 738 ; In re Hubbuck , Hart v. Stone , 1896, I Ch. 754, 
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Mortgages by 
trustees and 
executors. 


(a.) Personal 
assets. 


(6.)Realassets. 


the stock and dividends); and it has now been 
settled, that the trustee is answerable, in such a case, 
only for the principal money and interest , and that 
the cestui que tmist has no option of taking the stock 
and dividends (/). 

In general, a power in trustees to mortgage the 
trust property carries with it a power to insert in 
the mortgage a power of sale (in), —although this 
has been doubted (n), and it is better on the whole, 
in giving trustees power to mortgage, to say that 
they may mortgage with or without a power of sale 
to be inserted in the mortgage deed. AVhen the 
mortgage is settled by the court, a power of sale is 
sometimes inserted, and sometimes not (o) ; but in 
general, if inserted, it will be qualified so as not to 
be exercisable without the leave of the court. As 
regards executors, they may of course sell whatever 
portion of the assets vests in them virtute officii ,— 
for it will be intended (in the absence of fraud), that 
the sale is for the purpose of paying the testators 
debts; and it seems to follow, that in general the 
executor may also mortgage such assets, with or 
without a power of sale in the mortgage deed (p ); 
but he would not, semble, be justified in making any 
mortgage at all, if the language of the will was such, 
or the circumstances of the estate were such, as to 
require an immediate absolute sale in the first instance. 
And as regards assets which do not vest in the 
executor virtute officii, viz., real estate devised to the 
executor as such, it appears that the executor may 


(/) Robinson v. Robinson , I De G. M. k G. 247. 

(m) Bridges v. Longman , 24 Beav. 27 ; Cook v. Dawson , 29 Beav. 
128; Re Chawncr's Will , L. K. 8 Eq. 569. 

(n) Sanders v. Richards, 2 Coll. 568, now considered to have been 
overruled in Russell v. Plaice , IS Beav. 21. 

(o) Selby v. Cooling , 23 Beav. 418; Drake v. Whitmore, 19 L. T. 
243. 

(p) WLcod v. Drummond , 17 Yes. 154. 
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validly create a mortgage thereof (q ); but when the 
will contains a trust for sale (denoting an intention 
that the estate shall be converted out and out), the 
executor may not make an interim mortgage of that 
estate (r); and the cases which appear to have 
decided to the contrary ($), were all cases in which 
such trust for sale and intention of absolute conver¬ 
sion were absent. 

Executors have no authority in law to carry on Executors 
the trade of their testator, using his estate therein; tSS^der 
but they may do so, if the will contains a direction ^ection m 
that they shall do so (t) ; the direction must, how- right of in- 11 
ever, be a very clear one {u) y but may be either suSogated Dd 
express or implied ( v ). When a testator gives such cl|uitors their 
a direction, he may limit the direction to a specific 
part of his estate, which for this purpose he severs 
from his general assets; and when the direction is 
implied, the measure of the assets would, semble , be 
the whole estate, if and so far as available (x). And 
where a trader has by his will expressly or impliedly 
directed his executor or trustee to carry on his trade, 
and to employ a specific or limited portion of the 
trust estate for the purpose, the general rule is,— 
that, though the executor or trustee is personally 
liable (soil. on contract) for debts incurred by him 
in carrying on the trade pursuant to the will, yet 
such executor or trustee has the right to resort for 
his indemnity to the specific or limited assets so 
directed to be employed,—and consequently the 


(17) Cosser v. Cartwright . L. R. 7 H. L. 731. 

(r) Ilaldenby v. Spofforth, 1 Beav. 390; Stroughill v. Anstey, 1 De 
M. & G. 635 ; Thorne v. Thorne , 1893, 3 Ch. 196. 

(a) Ball v. Harris, 4 My. & Cr. 264 ; Mills v. Banks, 3 P. Wms. 1. 
(() Williams on Executors, p. 179S. 

(u) Kirkman v. Booth , 11 Beav. 273 ; Mills v. Mills, 7 Sira. 501 ; 
Arnold v. Smith, 1896, I Ch. 171. 

(r) In re Cameron, Mixon v. Cameron, 26 Ch. Div. 19; In re 
Crowther, Midgdey v. Crowther, 1895, 2 Ch. 56. 

(x) In re Crowther, Midgeley v. Croxother, supra. 
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creditors of the trade are entitled, as a general rule, 
to stand in the place of the executor or trustee, 
and by means of this right of subrogation to obtain 
payment of their debts out of such limited assets (y), 
subject of course to the prior indemnity of the 
executors against all trade liabilities (z). But the 
general rule does not apply when the executor or 
trustee is in default to the specific trust estate de¬ 
voted to the trade; and in such case, the defaulting 
executor or trustee, not being himself entitled to an 
indemnity, except upon the terms of making good his 
default , the creditors are in no better position,—and 
are therefore not entitled to have their debts paid 
out of the specific assets unless they first make good 
the default (a). Jessell, M.R., has stated this right 
of the creditors to be a mere corollary to the right 
of following trust funds, and to have been admitted 
by the courts of equity to prevent the injustice of 
the cestuis qve trustent “ walking off with the assets ” 
which have been earned by the use of the creditor’s 
property (6). But where the executor or trustee has 
no right to carry on the business, of course he has 
no such right of indemnity, nor have the creditors 
any such right of subrogation (c),—no specific part of 
the assets having been either expressly or impliedly 
appropriated by the testator for the purposes of the 
business. It appears also, that, a receiver and 
manager appointed by the court in the winding up 
of a company and in a debenture holder’s action, 
seeing that he contracts a like personal liability, is 


(y) Ex parte Garland, io Ves. 120 ; Ex parte Edwards , 4 D. F. & J. 
4S8. 

(z) Dowse v. Gorton, 1891, App. Ca. 190; Kkld v. Kidd, W. N. 1894, 
p. 73 ; Brooke v. Brooke, 1894, 2 Ch. 600. 

(a) Shearman v. Robinson , 15 Ch. Div. 548 ; Evans v. Evans, 34 Ch. 
Div. 597. 

{L) Shearman v. Robinson, supra. 

(c) Strickland v. Symonds , 26 Ch. Div. 245. 
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entitled to the like indemnity out of the estate (d ); 
sccus, a receiver and manager not so appointed, for he 
incurs no personal liability, being merely an agent 
for the principal who appoints him ( e ). 

When the executors carry on a trade under a 
direction in that behalf contained in the will, for 
the benefit of the successive tenants for life and 
remaindermen entitled under the will, if there is an 
alternation of profit and loss during the successive 
tenancies, the loss may or may not, according to 
the circumstances, have to be made good out of the 
subsequent profits, or recouped even out of the 
antecedent profits, in protection or restoration of the 
capital. The will ought, of course, to provide ex¬ 
pressly how such losses are to be borne; and in the 
absence of such a provision, losses, so far as they are 
ordinary losses ( \e.g ., bad debts), would, as a general 
rule, be made good out of the subsequent profits (/) ; 
but so far as they are not of that character, they 
would probably be written off against and in reduc¬ 
tion of capital ( g ). 

It remains to consider the remedies of a cestui que 
trust for a breach of trust. Now, there is, of course, 
the personal liability of the trustees, which is a joint 
and several liability; and (in certain cases) even the 
solicitors for the trustees are implicated in this 
liability, and may be substantively liable to the ccstuis 
que trustent, and even (collaterally) to the trustees 
themselves (h). t But we propose, for the present, to 


(d) Burt Co. v. Bull y 1895, 1 Q. B. 276 ; Strapp v. Bull tfc Co. % 
1895, 2 Ch. 1. 

(e) Owen v. Cvonky 1895, 1 Q. B. 265. 

(/) Upton v. Brown , 26 Ch. Div. 588. 

(g) Gow v. Foster , 26 Ch. Div. 672; Frowde v. Henylcr % 1893, 1 Ch. 
586. 

( h) Blyth v. Fladgate , 1891, 1 Ch. 337; Mara v. Brown , 1S96, 1 Ch. 
^ 99 - 
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consider rather what may be called the real remedies 
as distinguished from the personal remedies of the 
cestuis que ti'ustent, and in the first place to inquire 
(i.) Right of into whose hands the trust estate may be followed. 
trusTestute. 16 And firstly , if the alienee of the trust estate is a 
volunteer, then the estate may be followed into his 
hands whether he had notiee of the trust or not ( i ); 
and if the alienee is a purchaser of the estate, even 
for valuable consideration, but with notice, the same 
rule applies (k). But this remedy is not available 
unless the funds are trust funds; e.y., it is not 
available in the ease of mere debts (/); and the 
‘remedy is not usually available against bankers, in 
respect of trust funds transferred from the trust 
aeeount of a customer to the private aeeount of the 
customer (??i). Also, even in the ease of trust funds, 
if the alienee is a purchaser for valuable considera¬ 
tion, having the legal estate, and without notiee, his 
title, even in equity, cannot be impeached, and he 
takes the land freed from the trust (n ); and if a 
trustee who has been guilty of a breaeh of trust 
makes good the breaeh out of his own property, 
although it should be immediately prior to his own 
becoming a bankrupt, the trust estate in general is 
entitled to retain the ■ benefit so acquired, and the 
general creditors of the trustee cannot set aside the 
Purchaser transaction as a fraudulent preference (o). Also, if 
himself b l y teCt the purchaser or mortgagee has in the first instance 
getting m the taken only an equitable eonveyanee, and afterwards 



(i) Spurgeon v. Collier , I Eden, 55. 

(k) Wigg v. Wigg, 1 Atk. 382; Daniels v. Davidson , 16 Ves. 249; 
Coburn v. Collins, 35 Ch. Div. 373. 

( l) Lister v. Stubbs , 45 Ch. Div. 1. 

(m) Gray v. Johnston , L. R. 3 H. L. I ; Coleman v. Bucks Bank , 

1897, 2 Ch. 243. * 

(n) Pilcher v. Rawlins, L. R. 7 Ch. App. 259; Fraser v. Murdoch, 
6 App. Ca. 855. 

(0) Ex parte Stubbing, in re Wilkinson , 17 Ch. Div. 58 ; Ex parte 
Doyle , in re Golds mid, 18 Q. B. D. 295 ; Ex parte Ball , 35 W. R. 264; 
New s Trustee v. Hunting , 1897, I Q. B. 607 ; 2 Q. B. 19. 
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discovers the trust, and then obtains a conveyance 
of the legal estate, although I10 cannot protect him¬ 
self by taking shelter under such legal estate if 
the subsequent conveyance thereof to him is merely 
voluntary {p), still he may do so if the subsequent 
conveyance of the legal estate is not purely voluntary 
(?)>— as he ma y a lso do ^ he can get such legal estate 
into himself merely by his own lawful acts (r). And 
here it may be convenient to observe, that the debt 
created by a breach of trust is only a simple contract 
debt; and that the trustees acceptance by deed of 
the trust Avill not make it a specialty debt,—unless 
there be (which there never is) a covenant, express 
or implied, for payment of the trust fund (s ); con¬ 
sequently, the remedy for such breach will now, in 
general, be barred under sect. 8 of the Trustee Act, 
1888, after six years from the date of the breach ( t ); 
but (as we have seen) when the breach of trust is 
a fraudulent one, the remedy for it will not be barred 
under that Act; nor will the fraudulent trustee be 
released therefrom even by obtaining his discharge 
under the Bankruptcy Act, 1883, s. 30 (u). 

Secondly , If the trust estate has been tortiously 
disposed of by the trustee, the cestui quo trust may 
also follow the property that has been substituted in 
its place, so long as the substituted property can be 
traced (v). Now, money, notes, and bills may be 
followed by the rightful owner, unless where they 


( p) Bates v. Johnson , Johns. 304 ; Carter v, Carter, 3 K. & J. 617 ; 
Sharpies v, Adams, 32 Beav. 213; Shropshire Union Railway v. Reg., 
L. R. 7 H. L. 496 ; Union Bank v, Kent, 39 Ch. Div. 238. 

(7) Taylor v. Russell , 1891, I Ch. 8 ; 1892, A. C. 244. 

(r) Dodds v. Ilills , 2 H. & M. 424 ; Powell v. London and Provincial 
Bank , 1893, 1 Ch. 610. 

(s) Isaacson v. Harwood, L. R. 3 Ch. App. 225 ; Holland v. Holland , 
L. R. 4 Ch. App. 449; Butler v. Butler, 7 Ch. Div. 116. 

(0 Somerset v. Karl Ponlctt, 1894, 1 Ch. 231. 

(u) Munns v. Bum, 35 Ch. Div. 266. 

(v) Frith v. Cartland, 2 Heui. & M. 417 ; Earnest v, Croysdill , 2 De 
G. F, k J. 175 ; Hopper v. Conyers, L. R. 2 Eq. 549. 
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have passed or been negotiated without notice of the 
trust (#); and the only difference between money on 
the one hand and notes and bills on the other is, 
that money is not ear-marked, and therefore cannot 
(except under peculiar circumstances) be traced; but 
notes and bills, from carrying a number or a date, 
can in general be identified by the owner without 
difficulty (?/), The difficulty of identification does 
not of course arise where the trust property is still 
in the hands of the trustee; because if the trustee 
mix the trust money with his own money, the cestui 
que trust will be entitled to every portion of the 
blended property which the trustee cannot prove to 
be his own (z). Also, if the trust estate has been 
invested (under an express power in that behalf) in 
the purchase of land, and the trustee adds money of 
his own in order to make up the full purchase- 
moneys, or raises such extra money by an “ attempted 
mortgage ” of the purchased lands, he and also his 
mortgagee have a right to be indemnified out of 
the purchased property the extra money so paid or 
raised, but this right is subject to the prior right of 
securing the full amount of the trust money; and 
subject to such prior right and to the right of indem¬ 
nity, the purchase enures wholly for the benefit of 
the trust (a), 

(3-) The bene- And thirdly , if a trustee who has been guilty of a 
equitable) of breach of trust has any beneficial interest under the 
and the Stee * trust instrument, and such interest is equitable, the 
interest of the CO urt will not allow him to receive any part of the 

cestui que trust, i*ii . . , . J 1 ^ 

guilty of or trust fund m which he is equitably interested until 


{x) Thompson v. Clydesdale Bank, 1893, A. C. 282; In re llallett 
Co., 1894, 2 Q. B. 237. 

(y) Birt v. Burt, 11 Ch. Div. 773 n. ; Harris v. Truman, 7 Q. B. D. 
340 ; The New Zealand and Australian Land Co. v. Watson , ib. 374. 

(z) Lupton v. White, 15 Ves. 432; In re Hallett, 13 Ch. Div. 696; 
Hancock v. Smith, 41 Ch. Div. 456. 

(a) Worcester Bank V. Blick, 22 Ch. Div. 255. 




TRUSTEES STANDING IN A FIDUCIARY RELATION. 


189 


ho has made good his default as a trustee; and this participating 
is called “ impounding his beneficial interest ” (b) ; trust, may be 
but the court cannot in general apply this remedy, “impounded.” 
if or so far as the trustee’s beneficial interest under 
the deed or will is legal and not equitable (c),—for 
“ the court ” (it has been said) “ has no power to lay 
“ hold of that legal interest or to assert anything in 
“ the nature of a lien or charge upon it in order to 
“ recoup the breach of trust.” The beneficial interest 
of any cestui que trust who has participated in the 
breach of trust may in like manner be impounded 
to make good the breach,—that is to say, if such 
interest is equitable, as it usually is, and not legal; 
and this is now so, even in the case of a married 
woman restrained from anticipation (d) ; and upon 
the like principle, legatees of residue who are in¬ 
debted to the estate must pay up these debts before 
they are permitted to share in the residue (e),—and 
that is so, even where the debts in question are 
statute-barred (/); and even a specific legatee is 
subject to this rule (y). Moreover, the equitable 
right of the trustee to impound the beneficial inte¬ 
rest has priority over the right of a mortgagee of 
the equitable interest of the beneficiary ( h ); and 
also, semble , over the right of the trustee in bank¬ 
ruptcy of the beneficiary (i),—sciL as regards a debt , 
and not a mere liability , of the beneficiary ( k ), 

If a trustee is guilty of any undue delay in * 


(6) Woodyat v. Grcsley, 8 Sim. 180 ; Waring v. Coventry, 2 My. & K, 
406 ; Dixon v. Broicn , 32 Ch. Div. 597 ; Chillingworth v. Chambers , 
1896, 1 Ch. 685. 

(c) Egbert v. Rutter , 21 Beav. 560 ; Fox v. Buckley , 3 Ch. Div. 508. 
(c?) 56 & 57 Yict. c. 53, s. 45 ; 56 & 57 Yict. c. 63, s. 2 ; Griffiths v. 
Hughes, 1892, 3 Ch. 105 ; Holt v. Holt, 1897, 2 Ch. 525. 

( e) Cherny v. Boultbee, 4 My. & Cr, 442 ; Courtenay v. Williams , 
3 Ha. 539. 

(/) Akerman v. Aker man, 1891, 3 Ch, 212. 

(g) Taylor v. Wade, 1894, I Ch. 671. 

(A) Bolton v. Curre , 1895, I Ch, 544. 

(t) In re Watson, Turner v. Watson, 1896, 1 Ch. 925. 

(&) In re Binns, Lee v. Binns, 1896, 2 Ch. 584. 
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interest pay- investing or in transferring the fund, he will be 
trustees on answerable to the cestui que trust for interest during 

trust ach ° f ^ le P er i°d °f his laches (Z), the rate being usually 

four (and not three) (m) per cent.; but the court 
will charge more than four per cent, upon balances 
When interest J n the hands of a trustee in the following cases (n), 

at more than , . . 0 , 

four per cent, that is to say: (i.) Where he ought to have re¬ 
ceived more, as where he has improperly called in a 
mortgage carrying five per cent.; (2.) Where he has 
actually received more than four per cent. (0); (3.) 
Where he must be presumed to have received more,— 
as if he has traded with the money, in which case 
the cestui que trust has it at his option to take the 
profits actually obtained (p ); and (4.) Where the 
trustee is guilty of direct breaches of trust or gross 
misconduct (q). 


Bar of remedy: The remedy of a cestui que trust against his trustee 

cencei^breach may of course be barred by the cestui que trust's ac- 
of trust. quiescence, or by his executing a release (r ); but 
there can be no acquiescence without knowledge (s ); 
nor would a release executed without full knowledge 
(2.) Concur- be binding (Z). The concurrence of the cestui que 
of trust ie iC1 trust in the breach of trust is also a full discharge to 
the trustee from all liability therefor to such con¬ 
curring cestui que trust , and to persons subsequently 
claiming under him (u ); nevertheless, persons under 


(l) Stafford v. Fiddon, 23 Beav. 386. 

(m) Owen v. Richmond , W. N. 1895, p. 29. 

(n) Att.-Gen. v. Alford , 4 De G. M. & G. 851 ; Powell v. Hvlkes , 
33 Ch. Div. 552. 

(0) Emmet v. Emmet , 17 Ch. Div. 142. * 

(p) Jones v. Foxallj 15 Beav. 392. 

(9) Townend v. Townend , 1 Gift 212. 

(r) Burrows v. Walls, 5 De G. M. & G. 233 ; London Financial 
Association v. Kclk } 26 Ch. Div. 107. 

(j) Life Association of Scotland v. Siddal , 3 D. F. & J. 73 ,* Jacques 
Cartier v. Montreal City Bank , 13 App. Ca. ill. 

(t) Walker v. Symmonds, 3 Swanst. 1. 

(u) Evans v. Benyon, 37 Ch. Div. 329 ,* Bridger v. Beane , 42 Ch. 
Div. 9. 
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disability, as married Avomen (y), or infants (x), who 
have concurred in a breach of trust, may successfully 
proceed against the trustee, except where they have 
by their own active fraud induced the trustee to 
deviate from the proper performance of his duties (y); 
and even in that excepted case, married women have 
at times proceeded successfully against the trustee 
whom they have induced to deviate from his duties, 

— e.g. y where the trust was for the separate use of the Mamed 
married woman without power of anticipation (z); Iifecto’ftheir 
and although latterly some of the judges endeavoured occurrence, 
to hold that the restraint on anticipation was intended 
for the protection of a married woman outside the 
court, and was not intended to enable her to do a 
wrong in the court (a ),—so that the court might, 
e.g.y have given the trustees liberty to retain their 
costs against a married woman out of her income 
notwithstanding the restraint on anticipation,—these 
endeavours were not successful ( b ); but by the Married 
Womens Property Act, 1893 (c), s. 2, a married 
womans separate estate, although restrained, may r 
now be made liable for such costs,— scil. for the 
costs of litigation instituted by her, and therefore not 
for her costs of defence ( d), nor for her costs of 
appealing in a matter not instituted by her ( e ); but 
her counter-claim is deemed a proceeding instituted 


(v) Parkes v. I Vhite, n Ves. 221. 

(x) Wilkinson v. Parry , 4 Russ. 276. 

(y) Sawyer v. Sawyer, 28 Ch. Div. 595 ; Games v. Applin , 31 Ch. 
Div. 147. 

(2) In re Lush f s Trusts, L. R, 4 Ch. App. 591 ; Stanley v. Stanley, 
7 Ch. Div. 589; Bateman v. Faber , 1897, 2 Ch. 243 ; W. N. 1897, p. 

167. 

(а) In re Andrews, 30 Ch. Div. 159; Ellis v. Johnston, 31 Ch. Div. 

53 * 2 * * * (б) - 

(б) Ilood-Barrs v. Cathcart , 1894, 2 Q. B. 559. 

(c) 56 & 57 Viet. c. 63 ; Dixon v. Smith, 35 Ch. Div. 4 ; In re Burnley, 
1894, 3 Ch. 135. 

(c£) IIood-Barrs v. Cathcart, 1894, 3 Ch. 376 ; Moran v. Place , 1896, 
P. 214. 

(c) Hood-Barrs v. Cathcart, 1894, 3 Ch. 376 ; IIood-Barrs v. Ileriot , 
1897, A. C. 177. 



92 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


(3.) Confirma¬ 
tion. 


Settlement 
of accounts. 


Surcharging 
and falsifying. 


by her (/). Moreover, the Trustee Act, 1893 (cj ), 
s. 45, has also now provided that when the breach 
of trust has been committed at the “ instigation or 
request,” or with the written consent of the married 
woman, the court may order her beneficial estate or 
interest to be impounded by way of indemnity to 
the trustee,—this provision being a continuance of 
the like provision contained in the Trustee Act, 
1888, s. 6. A cestui qus trust may also, by subse¬ 
quent confirmation, prevent himself from taking pro¬ 
ceedings against trustees for a breach of trust ( h ); 
but the purported confirmation will not be binding 
on him unless he had a full knowledge of the facts 
of the case ( i ); and the mere connivance of the 
cestui que trust at a breach of trust is not necessarily 
a confirmation of the breach (k). 

A trustee is entitled to have his accounts examined 
and to have a settlement of them; and if the cestui 
que trust (being sui juris) is satisfied that nothing 
more is due to him, he ought to close the account, 
and give an acknowledgment equivalent to a release ; 
and if, on the other hand, he is dissatisfied -with the 
accounts, he ought to have the accounts taken,—for 
he is not at liberty to keep a Chancery suit hanging 
for an indefinite time over the head of the trustee; 
and as a rule, settled accounts are not opened (i.e., 
taken over again throughout or in toto ); but in an 
action for an account, or which involves an account, 
when the plea of settled accounts is put forward in 
defence (Z), the practice of the court is, upon proof 


(/) Hood*Bam v. Cathcart, 1895, I Q. B. 873. 

(<7) 56 k 57 Viet. c. 53 ; Griffith v. Hughes, 1892, 3 Ch. 106. 

(/») French v. Hobson, 9 Ves. 103 ; Flitcroft's Case, 21 Ch. Div. 519 ; 
K elk’s Case, 26 Ch. Div. 107. 

(i) Lloyd v. Attwood, 3 De G. & Jo. 650; Burrows v. Walls, 5 De 
G. M. k G. 254. 

( 4 ) Walker v. Symmonds, 3 Swanat. 463. 

(J) Holgate v. Shutt , 28 Ch. Div. hi ; Hunter v. Doivling, 1893, 
1 Ch. 391. 
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of one clear omission or insertion that is erroneous, 
to give liberty to the plaintiff to surcharge the 
omission and to falsify the insertion , together with 
all other erroneous omissions and insertions; and 
this liberty is commonly called “ liberty to surcharge 
and falsify ” (ra). And, apparently, the error or errors 
need not be of a fraudulent character (n) ; but it is 
sufficient, in the general case, that they are errors of 
a substantial amount (0 ); but if it is the agent him¬ 
self who rendered the account that seeks to open 
it, or to surcharge and falsify it, then he must show 
fraud therein ( p ). 

Under the Trustee Act, 1893 (56 & 57 Yict. c. 
53), ss. 25-41, continuing the like provisions con¬ 
tained in the Trustee Act, 1850 (q), and the Trustee 
Extension Act, 1852 (?*), the Court of Chancery or 
Chancery Division may appoint a new trustee or 
new trustees, either in substitution for, or in addi¬ 
tion to, any existing trustee or trustees, whenever 
it is expedient to make such appointment, and it 
is inexpedient, difficult, or impracticable to do so 
without the aid of the court; but no such appoint¬ 
ment by the court is to operate further or otherwise 
as a discharge to any former or continuing trustee 
than the like appointment under an express power 
in the instrument of trust would have done (s). 
The occasions for having recourse to the Trustee 
Acts, 1850 and 1852, were, however, latterly very 
much diminished by and in consequence of the 
Conveyancing and Law of Property Act, 1881 ( t ), 

(m) Ueighington v. Grant , I Phil. 601 ; Blayravc v. Routh , 2 K. & J. 
509, 522. 

(n) Williamson v. Barbour , 9 Ch. Div. 529. 

(0) Gandy v. Macaulay , 31 Ch. Div. 1. 

(p) Davies v. Davies , 2 Keen, 534; Lambert v. Still, 1894, I Ch. 
73 ; Eyre v. Wynn-Mackenzie, ib. 218. 

(?) 13 & 14 Viet. c. 60. 

(r) 15 & 16 Viet. c. 55. 

(«) Barton v. Irwin, W. N. 1895, p. 23. 

(0 44 & 45 Viet. c. 41. 

N 
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1893,—trus¬ 
tee’s release 
under,—on 
appointment 
of new trus¬ 
tees. 
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Provisions of 
the Convey¬ 
ancing Acts, 
1881, 1882, 
and 1892. 


Removal of 
trustees gene¬ 
rally. 


I 


ss. 31-34, which provided (in effect) for the ap¬ 
pointment of new trustees by the person in that 
behalf referred to in the Act, and for the vesting of 
the trust property in them jointly with any of the 
old (and continuing) trustees, the appointor merely 
making a declaration that the property should so 
vest and the new appointment operating in general 
to release the retiring trustee or trustees; and these 
provisions of the Act of 1881 were retrospective; 
and under the Conveyancing and Law of Property 
Act, 1882 (' u ), s. 5, as amended by the Convey¬ 
ancing Act, 1892 ( v ), s. 6, on the appointment of 
new trustees, separate sets of trustees might be ap¬ 
pointed for separate properties held upon separate 
or distinct trusts (x); and all these provisions as 
well of the Conveyancing Act, 1881, as also of the 
Conveyancing Acts, 1882 and 1892, have been 
nominally repealed, but are in substance continued, 
by the Trustee Act, 1893, ss. 10—12 (y). And apart 
altogether from legislation, the Court of Chancery 
always had (and the Chancery Division still has) an 
inherent jurisdiction to remove old trustees, and to 
appoint new ones in their places; and it assumes 
and exercises this jurisdiction where the interests of 
the beneficiaries appear to require it, and even in 
cases where no personal fault is attributable to the 
old trustees (2),—the interests of the trust being 
the matter of supreme regard with the court, in the 
case of the removal (or suspension) of trustees, 
whether ordinary trustees or judicial trustees (a ); 
and if a trustee becomes bankrupt, that is a ground 


(it) 45 & 46 Viet. c. 39. 

(v) 55 & 56 Viet. c. 13. 

(x) SaviUe v. Couper , 36 Ch. Div. 520; In re Parker's Trusts , 1894, 
1 Ch. 707. 

(y) Wheeler v. De fiochow, 1896, 1 Ch. 315. 

(z) Letterstedt v. Broers , 9 App. Ca. 371 ; In re Moss's Trusts , 37 Ch. 
Div. 518. 

(tt) Judicial Trustees’ Rules, 1897, rr * 20, 21. 
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for his removal by the court ( b ),—but it does not 
follow that the court will, in fact, remove a trustee 
on that ground, unless where the security of the 
estate may appear to require his removal (c) ; and 
the like rule applies, semble , to an executor (d). 

Under the Trustee Act, 1893, s - 4 2 > continuing Trustee Act, 
the like provision contained in the Trustee Relief tee’s’rekase" 
Acts, 1847, 1849 ( e ), trustees and executors, or the under,—on 

. r . w . payment or 

major part of them, may, on affidavit, and without trausferinto 
either action or other legal proceeding, pay trust court# 
moneys into the Bank of England to the account of 
the Paymaster-General, Chancery Division, in the 
matter of the particular trust; and may also trans¬ 
fer or deposit trust stocks and securities into or in 
the name of such Paymaster-General in such matter ; 
and the court will, when necessary, make an order 
for such payment or transfer; but the relief afforded 
by the Act should not be resorted to, unless there 
is a difficulty in administering or in further admin¬ 
istering the trust fund (J). The trustees and exe¬ 

cutors, after such payment or transfer into court, 
and to the extent thereof, are discharged of all 
control over the trust, and of all duties as trustees 
or executors (g ); and they ought to give the cestuis 
que trustent notice of their having made the payment 
or transfer (h) ; and thereafter the court takes charge 
of the trust fund and invests it; and upon petition 
(or, as the case may be, on summons) by the person 


(6) 56 k 57 Viet. c. 53, 8. 25. 

(c) Re Adams' Ti'usts, 12 Ch. Div. 634. 

(d) Bowen v. Phillips , 1897, 1 Ch. 174. 

(e) 10 & 11 Viet. c. 96; 12 & 13 Viet. c. 74; S. C. Funds Rules, 
1894, r. 41. The Act 36 Geo. III. c. 52, s. 32 (as to payment into 
court of a legacy to which an infant is entitled) iB also now superseded 
by the Trustee Act, 1893 ; Re IIood } 1896, 1 Ch. 270. 

(/) Life assurance companies may also, in the like case of difficulty, 
pay policy moneys into court (59 & 60 Viet. c. 8). 

(7) Re Coe , 4 K. & J. 199. 

(A) Order liv. 6, made 5th December 1893 ? and (for Life Assurance 
Companies) Order liv. e, made 31st October 1896. 
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or persons claiming to bo entitled thereto, tho court 
will, upon notice to the trustees or executors, make 
an order for the payment out of the fund, and will 
also on such petition or summons decide any ques¬ 
tions of law or of fact incidental to such payment 
out ( i ),—unless (which rarely happens) the court finds 
that the difficulties are such as to justify the insti¬ 
tution of an action for tho determination of the 
questions involved (^). (*) 


(*) In re Spurrier's Settlement , 1897, 1 Ch. 453. 

(k) He Bloye , 1 Mac. & G. 488 ; Lewis v. Hillman , 3 H. L. 607. 
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CHAPTER VII. 


DONATIONES MORTIS CAUSA. 

It is essential to the validity of a donatio mortis causd 
that it should be made “ in the expectation of death” 
(a ); and such a gift being always made on the con¬ 
dition that the gift shall be absolute only in case 
of the donor’s death, it is revocable during his life,—so 
that, if he recovers from the illness, or resume pos¬ 
session of the gift, it will be defeated ( b ). Also, to 
the validity of a donatio mortis causd there is the 
further and all-essential requisite of delivery ; for, if the 
intention be expressed in writing, but no delivery 
takes place, the document, even though signed by 
the donor, will be ineffectual as a donatio mortis causd 
(c); and although it might possibly be good as a de¬ 
claration of the trust ( d) } still that is not at all likely, 
at least in the general case; for what is clearly in¬ 
tended to operate in one way and fails to do so, is 
not, as a rule, construed by the court to operate in 
another way— in favour of a volunteer ; but if there 
is an effectual delivery (e), the gift will be good, 
although the writing should not be attested at all 
(/), and even although the gift should be unaccom¬ 
panied with any ’writing whatever (g) ; and an ante - 

(а) Duffidd v. Elwes, i Bligh, N. S. 530. 

(б) Ward v. Turner , 1 L. C. 983; Bunn v. Markham , 7 Taunt. 231 ; 
Edwards v. Jones, I My. & Cr. 233. 

(c) Rigden v. Vallier , 2 Ves. Sr. 258; Tapley v. Kent , 1 Rob. 400. 

{d) Morgan v. Malle son, L. R. 10 Eq. 475 ; Pcthybridge v. Burrow, 
W. N. 1885, p. 83. 

(«) Ktlptn v. Ratley, 1892, I Q. B. 582. 

(/) Moore v. Barton , 4 De G. & Sm. 519. 

(g) Tate v. Gilbert, 2 Ves. Jr. 120. 


Essentials of— 
(1.) Must be 
made in 
expectation of 
death. 

{2.) On condi¬ 
tion to be¬ 
come absolute 
on donor’s 
death. 


(3.) Delivery 
essential. 


I 
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Imperfect 
testamentary 
gift,—not 
supported as a 
donatio mortis 
causd. 

Ineffectual 
gift inter vivos 
not supported 
as a donatio 
mortis causd. 

What is a 
sufficient de¬ 
livery. 

(a .) To donee 
or donee's 
agent. 


(6.) Delivery 
of effective 
means of ob¬ 
taining the 
property. 


cedent delivery to the donee, although in the character 
of bailee and not of donee, will apparently suffice, 
if the quality of the possession is changed before the 
death ( h ). 

It is well settled, that if a donor intends to make 
a testamentary gift which turns out to be ineffectual 
as such, that gift will not be supported as a donatio 
mortis causd (i) ; and it is equally well settled, that 
if the donor intends to make a gift inter vivos which 
is ineffectual as such, it cannot be supported as a 
donatio mortis causd (k). On the other hand, if there 
has been a delivery, the gift is perfect; and if a per¬ 
sonal chattel be actually given by the donor himself 
to the donee, or by some other person at the donor’s 
request into the hands of the donee, or to some 
other person as a trustee or agent for the donee, a 
good delivery is constituted; \but a mere delivery 
to an agent, in the character of an agent, for the 
donor, would amount to nothing (/),—for an effec¬ 
tive delivery must be a delivery to the donee, or to 
the donees agent (m). Where the chattel itself is 
not delivered, the delivery of some effective means 
of obtaining it is sufficient; but not the delivery of 
a mere ineffective symbol (n) ; for example, if the 
thing given as a donatio mortis causd be a chose in 
action, the delivery of some document essential to 
the recovery of the chose in action is sufficient (0) ; 
and in Jones v. Selby (p), the delivery of the key of 
a box was held to be a sufficient donatio mortis causd 
of the contents of the box. . But where, as in Trimmer 


(A) Cain v. Moon , 1896, 2 Q. B. 283, following Winter v. Winter, 
4 L. T.. N. S„ 639. 

(t) Mitchell v. Smith , 12 W. R. 941. 

(k) Edwards v. Jones, 1 My. <fc Cr. 226. 

(Z) Farquharson v. Cave, 2 Coll. Ch. Ca. 367. 

(7/1) In re Richards, Shcnstonc v. Brock , 36 Ch. Div. 541. 

(n) Ward v. Turner, 1 L. C. 98 ; Snellgrove v. Baity , 3 Atk. 214. 

(0) Moore v. Darton, 4 De G. & Sm. 519. 

(p) Prec. in Ch. 300. 
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v. Danby (q) t the key of a box containing some bonds Examples 
labelled “ The first five of these bonds belong to 
and are H. D.’s property,” was given into the («0 Delivery 
custody of H. D., who was the testator’s house- agent™ 1 * 8 
keeper, the court was of opinion that the testator 
gave the key to H. D. in her character of housekeeper , 
and for the purpose of taking care of it for his benefit; 
and that whether or not the testator meant to give 
the bonds to H. D., there had been no actual 
transfer thereof,—and 
get the bonds. Simih 
where A., being in his last illness, ordered a box retention of 

. . 0 . . ownership. 

containmg wearing apparel to be carried to the 
defendant’s house to be delivered to the defendant, 
giving no further directions respecting it; and on 
the next day the defendant brought the key of the 
box to A., who desired it to be taken back, saying 
he should want a pair of breeches out of the box,— 
the court held this not to be a good donatio mortis 


consequently H. D. did not (6.) Delivery to 
•ly, in Hawkins v. Blewitt (r), coapkd wUh 


causd ,—for the box “seemed rather to have been 
“left in the defendant’s care for safe custody, and 
“ was so considered by herself.” 


There cannot, it seems, be a good donatio mortis what may be 
causd of South Sea annuities (s); nor of railway $Z£mortU 
stock ( t ); nor of the donor’s own cheque upon a causd. 
banker ( u ), unless cashed in his lifetime or otherwise t 
negotiated (v). But there may be a good donatio 
mortis causd of a bond (x) ; also, of a mortgage debt 
on real estate by delivery of the mortgage deeds (y ); 

—A-C- (JuUv iU.i’jU* - Lfc/ A/ Sb 

(g) 25 L. J. Ch. 424; Poioell v. lldlicar , 26 Beav. 261. 

(r) 2 Esp. 663. 

(*) Ward v. Turner, 2 Ves. Sr. 431. 

(<) Moore v. Moore, L. R. 18 Eq. 474. 

(u) Tate v. Hilbert, 4 Bro. C. C. 286 ; Boutts v. Ellis , 4 De G. M. 

& G. 249; Hewit v. Kaye, L. R. 6 Eq. 198; In re Mead, Austin v. 

Mead, 15 Cb. Div. 651. 

(v) Rolls v. Pearce, L. R. 5 Ch. Div. 730. 

{x) Snellgrove v. Baily, 3 Atk. 214 ; Gardner v. Parker, 3 Mad. 184. 

(y) Dujjield v. Elwes, I Bligh, N. S. 497. 
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How it differs 
from a legacy 
and agrees 
with a gift 
inter vivos. 


How it resem¬ 
bles a legacy 
and differs 
from a gift 
inter vivos. 


and the delivery of a promissory-note, payable to 
order though not endorsed (z), or of a third party's 
cheque, payable to order though not endorsed (a), or 
of a deposit note ( b), although with form of cheque 
endorsed thereon (c), will constitute a good donatio 
mortis causd. But the delivery of the title-deeds to 
an estate will not, of course, operate to convey the 
estate; and where a promissory-note has been lost, 
a mere direction to destroy it when foimd will not 
amount to a gift thereof ( d ). 


A donatio mortis causd differs from a legacy, and 
resembles a gift inter vivos in these respects: (i.) 
It takes effect siib modo from the delivery in the 
lifetime of the donor, and therefore cannot and need 
not be proved as a testamentary act; and (2.) It 
requires no assent or other act on the part of the 
executor or administrator to perfect the title of the 
donee. On the other hand, it differs from a gift 
inter vivos and resembles a legacy in these respects :— 
(1.) It is revocable during the donors lifetime (e ); 
(2.) It may be, and always might be, made even at 
law to the donors wife (/); (3.) It is liable to the 
debts of the donor on a deficiency of assets (g) ; (4.) 
It is subject to legacy duty in all cases when, if it 
was a legacy, it would be subject thereto; and (5.) 
It used to be subject to probate duty or (speaking 
more properly) to “ account stamp duty ” ( h ); and 


(z) Veal v. Veal, 27 Beav. 303 ; In re Mead, Austin v. Mead, 15 Ch. 
Div. 651. 

(а) Clement v. Cheeseman , 27 Ch. Div. 631. 

(б) Amis v. Witt, 33 Beav. 619 ; Moore v. Moore, L. R. 18 Eq. 474. 

(c) Baffin v. Buffin, 44 Ch. Div. 76. 

(d) Francis v. Brace , 44 Ch. Div. 627. 

(c) Smith v. Casen, 1 P. W. 406; Jones v. Selby, Prec. Ch. 300. 

(/) Tate v. Leithead, Kay, 658. 

(<7) Smith v. Casen , supra. 

(A) 44 & 45 Viet. c. 12, 8. 38 ; In re Foster , Thomas v. Foster, 1897, 
I Ch. 484. 
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it is now subject (or in effect subject) to estate 
duty (t),—the last-mentioned duty falling, however, 
upon the general residuary personal estate (k). 


(i) 57 & 5S Viet. c. 30, s. 2. 

(k) In re Webber , Oribble v. Webber , 1896, I Ch. 914 ; In re Culver- 
house , Cook v. Culverhouse, 1896, 2 Ch. 251. 
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CHAPTER VIII. 

LEGACIES. 

Suits for lega- No suit will lie at the common law to recover 

equit°y! ly m legacies,—unless the executor has assented thereto 

(a), or unless the action should be by the legatee 
of a debt against the executors and the debtors as 
co-defendants, where the executors refuse to sue 
the debtor (b). But in cases of specific legacies 
of goods, after the executor has assented thereto' 
Assent to, or the property vests immediately in the legatee; and 
for^Tegacy ° n the legatee may maintain an action at law for the 
residue) 6 — f recovery thereof (c ); and no assignment is necessary 

effect of. even in the case of leaseholds, the mere assent of 

the executor (coupled with the bequest contained 
in the will) operating as an assignment (rf); and 
even as regards general pecuniary legacies, if the 
executor, with consent of the legatee, appropriates 
(and he may in general, with such consent, appro¬ 
priate) any specific asset in payment or in discharge 
of any legacy, such specific asset thereupon becomes 
the property of the legatee, and ceases to form part 
of the general estate of the testator ( e ); and there 
may even be an effective assent to (/),—or an 


(a) Deeks v. Strutt , 5 T. R. 690. 

( 5 ) Travis v. Milne , 9 Hare, 141 ; Yeatman v. Yeatman , 7 Ch. Div. 
210. 

(c) Doe v. Gay , 3 East. 120. 

( d) Thorne v. Thorne , 1893, 3 Ch. 196; Cook v. Culverhousc , 1896, 
2 Ch. 251. 

{e) Dowsett v. Culver , 1892, 1 Ch. 210. 

(/) Austin v. Bicldoe, W. N. 1893, P* 78. 
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effective appropriation of securities to answer ( g ) } —a 
residuary bequest, or part of such bequest. 

The proper court in which questions regarding 
legacies should bo determined is the Chancery Divi¬ 
sion of the High Court; but actions for the recovery 
of legacies may in a clear case be brought either 
in the Chancery Division or in the Queen’s Bench 
Division of the High Court,—but not in the Probate 
Division of the High Court (k). And prior to the 
fusion of the Chancery with the Queens Bench, 
wherever the bequest of a legacy involved the exe- Equity juris- 
cution of a trust, express or implied, or the legacy when exciu- 
was charged on land, or the other courts could not 8,ve; 
take due care of the interests of all parties, courts 
of equity exercised an exclusive jurisdiction; but when concur- 
where the executor had assented to the legacy, rent * 
courts of equity exercised only a concurrent juris¬ 
diction with the other courts ( [i ); and the aid of 
equity (i.e. } the auxiliary jurisdiction) was often 
required to obtain discovery, or some other relief 
which the common law courts were at one time 
incompetent to afford. 

Legacies are either general, specific, or demon- Division of 
strative. A legacy is general where it does not lesacies - 
amount to a bequest of any particular thing, as dis- 1. General, 
tinguished from all others of the same kind; and 
the term “ pecuniary legacy,” as commonly used, is 
synonymous with “ general legacy,” although “ pecu¬ 
niary legacy,” strictly speaking, means only “ a legacy 
of money ” ( h ); and an annuity is a pecuniary 
legacy,—so much so, that if the annuity is perpetual 
the legatee thereof may insist upon being paid its 


( g) Morgan v. Richardson , 1S96, 1 Ch. 512. 

(A) 20 & 21 Viet. c. 77 ; 38 & 39 Viet. c. 77, sect, ii, sub-sect. 3. 

(£) Hurst v. Beach , 5 Madd. 360. 

(A) Hawthorn v. Shedden , 3 Sui. & G. 293 ; Fielding v. Preston f 1 De 
G. & Jo. 438. 
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2. Specific. 


3. Demonstra¬ 
tive. 


Distinctions 
among the 
three kinds 
of legacies. 


Special 
priorities of 
certain 
legacies. 


eapitalised value ( l ). On the other hand, a legaey 
is specific when it is a bequest of a particular thing, 
or particular sum of money, or particular debt, as 
distinguished from all others of the same kind (m) ; 
and a legacy is demonstrative when “ it is in its nature 
“ a general legacy, but there is a particular fund 
“ pointed out to satisfy it” (n), e.g. a bequest of £ 1000 
out of some speeifie fund ( 0 ). 

It is of great importance to distinguish these 
three different species of legacies one from the other, 
the ehief points of difference between them being,— 
(1.) If, after the payment of debts, there is a defici¬ 
ency of assets for the payment of all the legacies, a 
general legaey will be liable to abate, but a specific 
legacy will not; (2). If a speeifie bequest is made of 
a chattel or fund which fails by alienation or other¬ 
wise during the testators lifetime, the legatee will 
not be entitled to any compensation out of the 
general personal estate of the testator,—because 
nothing but the speeifie thing is given to the legatee ; 
and (3.) A demonstrative legacy is so far of the 
nature of a specific legacy, that it Avill not abate 
with the general legacies until the fund out of which 
it is payable is exhausted; and it is also so far of 
the nature of a general legacy, that it will not be 
liable to ademption by the alienation or non-existence 
of the specific fund designated as the means of pay¬ 
ing it ( 2 ?)• And with regard to general pecuniary 
legacies, the testator may have given some a priority 
over others,—in which case (if the estate is in¬ 
sufficient) those having priority will be paid first, 


(Z) Hicks v. Ross, 1891, 3 Ch. 499. 

\m) Manning v. Purcell f 7 De G. M. & G. 55. 

(n) Rohinsonv. Geldard, 3 Mac. & G. 735. 

(0) Sparroio v. Josselyn, 16 Beav. 135.. 

(73) Mullins v. Smith, 1 Drew, k Sm. 210 ; Vickers v. Pound, 6 H. 
L. Ca*. 885. 
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and will not abate with the others (q ); and in 
general, legacies given in lieu of dower or in satis¬ 
faction of debts have priority (r),—but as regards 
legacies given in lieu of dower, the widow as a 
legatee is entitled to priority only if her husband, 
the testator, had in fact, at the date of his decease, 
lands out of which she was and remained dowable 
notwithstanding the will (s); but a mere direction 
that any particular legacy is to be paid immediately 
on the death of the testator will not prevent it 
from abating (even in the case of a wife), if it is 
otherwise subject to abatement (t). And note, that 
the legatee of an annuity for the life of the legatee, Appropna- 
or for any other determinate or determinable period, certain answer 
is in general entitled to have the payment thereof le £ acies * 
secured by the due appropriation of a sufficient part 
of the residuary estate, or otherwise (u ); and when 
the appropriation is, in fact, the valuation of the 
annuity,—the estate being insolvent,—the whole 
appropriation will be payable to the annuitant (v )>— 
unless, possibly, where the annuity is liable to be 
determined sooner than the death (x). Also, note, 
that in a proper case, the arrears of an annuity, 
where it is charged upon or issues out of land, will 
be ordered to be raised by a sale or mortgage of 
the land (y). 

In deciding on the validity and interpretation of Construction 
purely personal legacies, courts of equity in general of le s acles * 
follow the rules of the civil law, as recognised and 


{7) Wells v. Borwick, 17 Ch. Div. 798. 

(r) Stahlschmidt v. Lett> 1 Sm. & G. 421. 

(a) Roper v. Roper , 24 W. R. 1013 ; Greenwood v. Greenwood , 1892, 
2 Ch. 295 ; 3 & 4 Will. IV. c. 105, s. 12. 

(t) Oppenheimer v. Schweider } 1891, 3 Ch. 44. 

(u) Scott v. Leech , 42 Ch. Div. 570 ; Ilarbin v. Masterman , Wharton 
v. Masterman, 1895, A. C. 186. 

(i>) Allen v. Sinclair, 1897, 1 Ch. 921. 

\x) Carr v. Ingleby , 1 De G. & Sm, 362. 

(y) Tucker v. Tucker , 1893, 2 Ch. 323. 
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(i.) As to 
vesting. 


(2.) As to 
interest. 


acted on in the old ecclesiastical courts; but as to 
the validity and interpretation of legacies charged 
on land, they in general follow the rules of the 
common law, which in all cases favour the heir ; 
and accordingly the courts favour the vesting of 
legacies if not charged on land,—whereby they become 
transmissible to the personal representatives of the 
legatee should he die before the time of payment (z ); 
but the courts have persistently held, that a legacy 
payable out of land, although it may be vested in 
one sense, yet sinks for the benefit of the inheritance 
in case the legatee dies before the period of pay¬ 
ment (a ),—unless where that period is postponed 
for adventitious reasons ( b ). Again, legacies charged 
on land carry interest as from the date of the 
testators £eath (c), or (when given subject to a life 
estate in the lands charged) as from the date of the 
death of the tenant for life (d ); but general legacies 
not so charged (including apparently demonstrative 
legacies properly so called) ( e ), carry interest as from 
one year after the testators decease (/); and this 
is so, semble , even where the legacy is given on a 
series of limitations, e.g ., to one for life and after¬ 
wards to another or others (y). But a general legacy 
given in satisfaction of a debt carries interest as 
from the death (h ); as does also a general legacy to 
an infant child not otherwise provided for (i), or 
the legacy of a fund which is severed from the rest 


(z) Harrison v. Foreman, 5 Ves. 207. 

(a) Pawlett v. Paiclctt, 1 Vern. 321 ; Ileniy v. Wrey , 21 Ch. Div. 
33 2 * 

(b) King v. Withers, 3 P. Wms. 414. 

(c) Maxwell v. Wettenhall , 2 P. Wms. 26. 

(<0 Waters v. Boxer , 42 Ch. Div. 517. 

(c) Mullins v. Smith, 1 Dr. & Sm. 210. 

(/) Child v. Elsworth , 2 De G. M. & G. 679. 

(<7) Whittaker v. Whittaker, 21 Ch. Div. 657. 

(A) Clarke v. Sewell, 3 Atk. 99. 

(i) Newman v. Bateson , 3 Sw. 689 ; In re Moody , Woodroffe v. Moody, 
1895, 1 Ch. 101. 
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of the estate (&); also, if the legacy is an annuity, 
it accrues, Seville, as from the death (l), at least in 
general; but a legacy to the testators widow, although 
expressed to be given in lieu of dower or freebeneh, 
carries interest only as from a year from the death 
(m). As regards specific legacies,—including bequests 
of specific portions of a specific fund, so long as 
such fund remains,—they carry interest like specific 
legacies ( n ), which in fact they are (0). 

The rate of interest is four (and not three) per 
cent, in all cases (_p); and where the property 
of the testatrix out of which general legacies are 
payable is reversionary, and the executors instead of 
selling the reversion wait till the reversion falls in, 
the legatees will, in general, be entitled not merely 
to six years’ arrears, but to interest from one year 
after the death of the testatrix (q). 

When a testator gives his residuary estate equally 
among his children (either subject or not subject to a 
life interest in his widow), he directs, in general, that, 
for the purpose of producing equality in the division 
of the estate, any sums which he shall have advanced 
to any child shall be brought into hotchpot and ac¬ 
counted as part of his (the child’s) share ; and in such 
a case, interest at the rate of four per cent, (now three 
per cent.) per annum is payable on the amount of 
the advances; but the interest is to be computed 
only as from the period when the estate is to bo 
divided, which is usually the date of the widow’s 


(k) Dundas v, Wolfe-Murray y I H. & M. 425 ; Snaith v. Snaith, W. 
N. 1894, p. US- 

(l) Gibson v. Bott , 7 Ves. 89. 

(m) Bignold v. Bignold , 45 Ch. Div. 496. 

(n) Barrington v. Tristram , 6 Ves. 345. 

(o) Mullins v. Smitk t 1 I)r. k Sm. 210. 

( p ) Wood v. Bryant , 2 Atk. 5 2 3 * 

(9) Blackford v. Worsley, 27 Ch. Div. 676. 


Arrears of 
interest,— 
what recover¬ 
able. 


Hotchpot 
clause,—effect 
of, as regards 
interest. 
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death, although it will occasionally be the date of 
the testators own death (r). 


Accretion on 
legacy,— 
whether it 
goes or not 
with the 
legacy. 


Where there is a legacy of shares, or of other like 
property, and there is an accretion thereto,—either 
by the payment of a bonus or otherwise,— the ques¬ 
tion whether such accretion belongs as capital to the 
estate of the testator, or whether it belongs to the 
legatee of the shares or other like property,—and the 
further question (where the accretion belongs to the 
legacy, and the legacy is given to one for life, with 
remainder to another), whether the accretion belongs 
wholly to the legatee for life as income, or whether 
it is to be treated as capital added to the legacy, 
so that only the interest thereon shall go to the 
legatee for life,—these questions have been answered 
as follows: Firstly, the bonus or dividend or other 
accretion, if it was declared before the testator’s 
death, will form part of the testators general estate, 
and will not go to the legatee of the shares (s); but 
if the bonus or dividend or other accretion was de¬ 
clared after the death, it will go to the legatee of 
the shares (t ); and where no declaration (of bonus 
or dividend or other accretion) is necessary, or the 
accretion accrues de die in diem , an apportionment 
will be made, if part of the time during which the 
accrual has proceeded is in the life of the testator, 
and the residue of such time has been after his death 
( u ),—excepting possibly in the case of a specific 
legacy ( v ); but as regards the profits of a private 
partnership, these appear not to be within the Ap- * (*) 


(r) In re Rees , Rees v. George , 17 Ch. Div. 701 ; In re Dallmeyer, 
Dallmeyer v. Dallmeyer , 1896, I Ch. 372 ; Middleton v, Moore , 1897, 
2 Ch. 169. 

(s) Lock v. Venables , 27 Beav. 598. 

(*) Wright v. Tuckett, 1 J. k H. 266; Mackinley v. Bates , 31 Beav. 
280. 

(u) Constable v. Constable, II Ch. Div. 68l. 

(v) Pollock v. Pollock , L. R. 18 Eq. 329. 
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portionment Act, 1870 (x), although the profits of a 
public partnership or company are within the 5 th 
section of that Act (y). And, Secondly, when and so 
far as the bonus or dividend or other accretion goes 
to the legatee, then as between the tenant for life of 
the legacy and the remainderman, a bonus declared 
out of capital will be capital (z), and a bonus declared 
out of profits (even out of accumulated profits) will 
be income (a ); but if the company has the power of 
declaring the bonus to be either capital or income, 
and of paying or applying it accordingly, the com¬ 
pany’s decision determines the question as between 
the tenant for life and the remainderman (6). How¬ 
ever, a mere dividend is not (for this purpose) an 
accretion; and although such dividend, if paid in 
cash, would belong wholly to the tenant for life as 
income, yet if paid as to part in cash, and (through 
the intervention of the trustees) as to the other part 
by an issue of new shares, the tenant for life will not 
in general get the new shares as part of his or her 
income, but such new shares (less the portion of 
dividend not paid in cash) will be capitalised (c). 

Where stocks or shares are held upon trust for A. 
tor life, with remainder upon trust for (and to transfer 
the same to) B., and A. dies while a dividend is 
accruing, and the stocks or shares (instead of being 
transferred) are sold cum div. (i.e. y with the accruing 
dividend included), and thereby a larger price is obtained 
for the stocks or shares ,—A. s estate is not entitled to 
receive any part of that price in respect of the appor- 


(x) In re Cox's Trusty 9 Ch. Div. 159. 

(y) Carr v. Griffith, 12 Ch. Div. 655. 

(z) Paris v. Paris, 10 Ves. 185 ; SprotUe v. Bouch, 12 App. Ca. 385 ; 
Sugden vr Alsbury, 45 Ch. Div. 237 ; Malam v. Hitchens, 1894, 3 Ch. 
578 . 

(а) Barclay v. Wainwright, 14 Ves. 66; Armitayc v. Garnett, 1S93, 
3 Ch. 337. 

(б) In re Burton's Trust, L. R. 5 Eq. 238. 

(c) In re Malam , Malam v. Hitchens, 1894, 3 Ch. 578. 


And when it 
is to be re¬ 
garded as in¬ 
come or as 
capital. 


Dividends,— 
when paid 
partly in cash 
and partly in 
shares. 


Apportion¬ 
ment,—none, 
where stocks 
or shares are 
sold cum div . 


O 
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Infant’s main¬ 
tenance out of 
interest on 
legacy. 


tioned dividend accrued before A.’s death (cl ),—save 
possibly, now, under the Apportionment Act, 1870 
(e), and on the ground of special circumstances (/). 

When a legacy is given to a child contingently on 
his or her attaining the age of twenty-one years, the 
income accruing on the investments representing the 
legacy is, by the Conveyancing Act, 1881, s. 43, 
available for the interim maintenance of the child 
during the contingency (g). 


( d ) Freman v. T Vhitbread, L. R. I Eq. 266. 

(c) 33 & 34 Vi ct. c. 35. 

(/) Bulkeley v. Stephens , 1896, 2 Ch. 241. 

(</) Holford v. Ilolford , 1894, 3 Ch. 30, — following In re Dickson , 
29 Ch. D. 331, and In re Adams , 1893, 1 Ch. 329, and disapproving 
In re Jeffery, 1891, 1 Ch. 671 ; and see Woodfin v. Glass , 1895, 2 Ch. 
309 ; and Arnold v. Bush , 1895, 2 Ch. 577. 
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CHAPTER IX. 

CONVERSION. 

“ Nothing is better established than this principle, General rule. 
“ that money directed to be employed in the purchase Money into 
“ of land, and land directed to be sold and turned land * 

" into money, are to be considered in equity as that Land into 
“ species of property into which they are directed to raoney * 

“ be converted ” (a) ; and as this notional conversion 
of land into money, or of money into land, may arise 
either under wills or under deeds, it is necessary to 
inquire, in the case of each class of document, — By will or 
(i.) What words are sufficient to produce conver- setfclem ent. 
sion; (2.) From what time conversion takes place; 

(3.) What is the general effect of the conversion; and 
(4.) What is the result of a total or partial failure 
of the purposes for which the conversion has been 
directed. 

1. The ivords sufficient to produce conversion .—The What words 
direction to convert must be imperative; for if the ThVdkectkfn 
conversion be merely optional, the property will be to con ^ eT } 

. , , 11 ,F r x must be 1m- 

considered as real or personal accordmg to the actual perative, 
condition in which it is found. Thus, in Curling v. ^Express ; 
May (6), where A. gave £5000 to B., in trust that 
B. should lay out the same in the purchase of lands, 
or else put the same out on good securities, for the 
separate use of his daughter H. (the plaintiffs then 
wife), her heirs, executors, and administrators, and 


(а) Fletcher v. Athburncr , i L. C. 898. 

(б) Atk. 255. 
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or (2.) Im¬ 
plied, e.g., 
where limita¬ 
tions are 
adapted, only 
to land, or 
vice vers ft. 


died in 1729; and in 1731, H., the daughter, died 
without issue, before the money was invested in any 
purchase of land; and the husband, as her adminis¬ 
trator, brought a bill for the money against the heir 
of H.,—the money was decreed to the husband- 
administrator, Lord Talbot observing it was originally 
personal estate, and yet remained so, and nothing 
could be collected from the will as to what was the 
testator’s principal intention (c). But although the 
conversion is apparently optional, as where trustees 
are directed to lay out personalty, “ either in the 
purchase of lands of inheritance, or at interest,” or 
“ in land or some other securities,” as they shall 
think most fit and proper, yet if the limitations and 
trusts of the money directed to be laid out are only 
adapted to real estates, so as to denote the testator’s 
intention that land shall be purchased, this circum¬ 
stance will outweigh the presumed option, which 
may be read as referable only to the interim invest¬ 
ment, and the money will be considered land (d ); 
and the like rule may possibly apply to the converse 
case,—but the limitations are seldom exclusively 
applicable to personal estate, and the idea of an 
interim investment in land is not very sensible. A 
direction to convert and invest upon request may or 
may not be, but usually is, imperative (e) ; but a 
mere power to convert (as distinguished from a trust 
to convert) is not imperative (/). 


Time from 2. The time from which the conversion takes place .— 

8ion°take3 Ver ~ Subject to the general principle that the terms of 
P lace * each particular instrument must guide in the con¬ 

struction of it (g ), the rule is, that in regard to wills, 


(c) Bourne v. Bourne , 2 Hare, 35. 

((£ Earlom v. Saunders, Amb. 241. 

(e) Thornton v. Hawley, 10 Ves. 129; Burrell v. Busker field, II 
Beav. 525. 

(/) Pitman v. Pitman , 1892, I Ch. 279. 

\<j) Ward v. Arch, 15 Sim. 389. 
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conversion takes place as from the death of the tes¬ 
tator (h), and as to deeds or other instruments inter 
vivos , from the date of their execution ; for, as stated 
in Griffith v. Ricketts (i), —“A deed differs from a 
“ will, in that the will speaks from the death and the 
“ deed from the delivery. The principle is the same, 
“ but the application is different, by reason that the 
“ deed converts the property in the lifetime of the 
“ author of the deed, whereas in the case of a will the 
11 conversion does not take place until the death of 
“ the testator; ” and in the case of a deed, the conver¬ 
sion into personal estate will take effect as from the 
execution of the deed, notioithstanding the trust for sale 
contained in the deed is not to arise until after the settlo / )' y s 
death (k). It is, of course, necessary in all cases, and 
more especially in the case of a deed, to be quite 
sure that there is an intention to convert; and in the 
absence of such intention, there will be no conversion 
at all,—that is to say, no notional conversion; and the 
property will in such a case not alter its character 
until there has been an actual conversion of it. Thus 
in Wright v. Rose (Z), where A., being seised in fee 
of a freehold estate, borrowed ^300 from B., the 
defendant, and secured the repayment of it with 
interest by executing a mortgage on the estate, with 
power of sale; and by the terms of the mortgage 
deed it was provided, that the surplus moneys to arise 
from the sale y in case the same should take place , should 
be paid to A., his executors or administrators; and A. 
died; and afterwards B. sold the estate under the 
power of sale,—The court held, that the surplus sale 
proceeds were real estate,—for the estate being unsold 
at the death of the mortgager, r, the equity of redemption 


In wills, from 

testator’s 

death. 

In deeds, from 
execution. 


Rule as to 
deeds inappli 
cable when 
conversion is 
not the object. 


(1.) In the 
case of 
mortgages,— 
difference 
according as 
sale before or 
after death of 
mortgagor. 


(h) Bcauclerk v. Mead , 2 Atk. 107. 

(i) 7 Hare, 311 ; Moi-ris v. Griffiths , 26 Ch. Div. 601. 

(it) Clarke v. Franklin , 4 K. & J. 257 ; Hewitt v. Wright, 1 Bro. C. 
C. 86. 

{ 1 ) 2 Sim. & St. 323. 
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(2.) In case of 
land taken 
compul¬ 
sorily,—com¬ 
plete contract. 


(3.) In case of 
leases con¬ 
taining option 
of purchase. 


descended to the heir, and he was entitled to the 
surplus sale proceeds; but if the sale had been made 
in the lifetime of the mortgagor, that surplus would 
have formed part of A/s personal estate, and would 
at his death have gone to his next of kin, and not to 
his heir (m). 

So again where lands are taken compulsorily under 
the provisions of the Lands Clauses Consolidation Act, 
1845 (n\ the mere notice to treat which js given 
by the company does not, as from the date thereof, 
operate as a conversion of the lands into money,— 
for such notice without more does not amount to a 
contract ( 0 ); but if the notice is duly followed up, 
and the price is afterwards ascertained, whether by 
agreement of the parties or (failing agreement) by 
valuation, arbitration, or verdict, as provided in the 
Act, then, and as from (but only as from) that date, 
a conversion is effected,—for an enforceable contract 
has then, and not until then, been arrived at between 
the company and the landowner (p); and this view is 
entirely consistent with the doctrine of equity in the 
case of ordinary contracts for the sale of lands,—for if 
such ordinary contract is not enforceable (e.y., because 
there is no title to a material part of the tenements 
comprised in the contract), there is no conversion 
effected thereby (q). 

Closely connected with the class of cases just re¬ 
ferred to are those cases where the conversion depends 
on an option to purchase in some third person to be 
exercised at a future time. Thus, in Zawes v, Bennett 


(m) Bourne v. Bourne , 2 Hare, 35. 

(n) 8 Viet. c. 18. 

(0) Haynes v. Haynes, 1 Dr. k Sm. 426 ; Richmond v. North London 
Railway Company , L. R. 5 Eq. 352, at p. 358. 

(p) Harding v. Metropolitan Railway Company , L. R. 7 Ch. App. 154. 
\q) Thomas v, Howell , 34 Ch. Div. 166. 
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(r), where A. made a lease to B. for seven years, and (a-H^on 
on the lease was endorsed an agreement that if B. viousiy to will, 
should within a limited time be minded to purchase JevUe ^ 1 
the inheritance of the premises for £3000, A. would Lawesv. 

1 „ , - _ . , Bennett. 

convey them to B. for that sum; and B. assigned to 
C. the lease and the benefit of this agreement; and 
A. died, and by his will gave all his real estate 
generally to D., and all his personal estate to D. and 
E.; and within the limited time, but after the death 
of A., B. on behalf of C. claimed the benefit of the 
agreement from 1)., who accordingly conveyed the 
premises to C. for £3000,—the sum of £3000, when 
paid, was held to be part of the personal estate of A., 
and E. w r as entitled to one moiety of it as such,— 
the election once made being referred back to the 
original agreement, although the rents and profits Renta until 
went in the meantime to the person entitled to the g* 8 ^ xer ‘ 
property as real estate ( s ); and the decision in Zatves realty, 
v. Bennett is applicable also when the lessor dies in¬ 
testate, and although the option to purchase is ex¬ 
pressed to be not exercisable until after his death ( t ). 

On the other hand, where the testator specifically 2 . Specific 
devises the lands which are subject to the option 
of purchase, the question arises whether the specific Vause. 
devisee is entitled to receive the purchase-money 
payable when the option is exercised ? and this point 
was so decided in Drant v. Vause ( n ); for observe, 
that after the testator had made the lease, he devised 
the lands specifically , intending thereby that the land 
or (in case the option should be exercised) the pur¬ 
chase-moneys should go to the specific devisee; and 
but for such specific devise evidencing such intention, 
the purchase-money would have fallen into the 


(r) I Cox, 167 ; In re Adams and Kensington Vestry, 27 Ch. Div. 
394 ; Alexander v. Cross, 30 Ch. Div. 203. 

(«) Tovmley v. Btdwell , 14 Ves. 591 ; Ex parte Hardy, 30 Beav. 206. 
(t) Isaacs v. Reginald, 1894, 3 Ch. 506. 

(«) I Y. & C. C. C. 580; Emuss v. Smith, 2 De G. & Sm. 722. 
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(b.) Option 
created 
subsequently 
to will. 

(i.) General 
devise. 

(2.) Specific 
devise,— 
Weeding v. 
Weeding. 


The general 
principle ap¬ 
plicable to 
options. 


residuary personalty, and would not have gone to the 
devisee (v). Also, where the testator, after making 
his will devising his real estate specifically to one 
and bequeathing the residue of his personal estate to 
another, enters into a contract giving an option of 
purchase of his real estate, and that option is exer¬ 
cised after his death, the real estate is held to be 
converted as from the date of the exercise of the 
option, and goes to the residuary legatee ( x ),—for, a 
observed by Wood, V.C.—“ The case'is as if the testator , 
“ after having given the property by will , had made a 
“ sale of it; in which case , if the sale was out and out x 
“ the devisees interest would be taken away; and the 
“ sale was but suspended for a time until through the 
“ exercise of the option it became an actual complete 
“ sale ” (y); and a fortiori , if the devise in such a 
case was a general (as distinguished from a specific) 
devise, the result would be the same. And the 
general principle underlying all these decisions ap¬ 
pears to be this, namely, that if the option is created 
after the will, it is a suspensory conversion of the 
land into money and a suspensory ademption thereof 
from the devisee (whether general or specific), which 
subsequently operates or not according as the lessee 
exercises or does not exercise his option; but if the 
option is created before the will, and the testator 
afterwards devises the lands by specific descriptions, 
—or if the option and the specific devise are (in 
effect) contemporaneous (z), —the suspensory conver¬ 
sion exists, but the suspensory ademption does not; 
and accordingly, when in the latter case the option 
is afterwards exercised, although the conversion 
becomes complete and actual, still there is no ademp¬ 
tion at all. 


(v) Colling wood v. Row y 5 W. R. 484. 

(at) Weeding v. Weeding , 1 J. & H. 424. 

(y) Ooold v. Teague , 7 \V. R. 84 ; Frewen v. Frewen, L. R. I o Ch. 
App. 610. 

(z) In re Pyle, Pyle v. Pyle, 1895, 1 Ch. 724. 
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3. As to the effects of conversion .—These have been The effects of 
stated to be generally, to make personal estate real, conversion * 
and real estate personal,—and that before any actual 
conversion of the property. Accordingly, money 
directed to be turned into land descends to the heir ^a.) Asregards 
(a), and land directed to be converted into money 0 Q V death? and 
goes to the personal representatives (b) ; and when 
the conversion is by will, the land, although only death duties, 
notionally converted into money, used to be subject 
to probate duty, and will now be subject to estate 
duty (c), and also to legacy duty (when such latter 
duty is payable) ( d ); but the money which is notion- 
ally converted into land was held (somewhat incon¬ 
sistently) to remain subject to legacy duty ( e ), and 
even to probate duty (/), and to account duty (y), 
and it will now be subject to estate duty, of course. 

So also money directed to be turned into land would '(M As regards 
not formerly have escheated to the crown upon the the crown, 
failure of the heirs of the party entitled ( h ),—because 
escheat used to be a legal incident; but such money 
will now escheat, by virtue of section 4 of the In¬ 
testates Estates Act, 1884 (i) y —for such money is 
equitable realty within the meaning of that section. 

Also, land directed to be turned into money would 
not formerly have escheated to the crown, nor yet 
would it formerly have gone to the crown as bona 
vacantia ( k ); but, apparently, it will now go to the 
crown as a result of the Intestates' Estates Act, 


[а) Scudamore v. Scudamore , Prec. in Ch. 543. 

(б) Elliot v. Either, 12 Sin. 503. 

(c) AtU-Gen. v. IIubbuck y 13 Q. B. D. 275 ; Re Gunn y 9 P. D. 242 
57 & 58 Viet. c. 30. 

(d) Att.-Gen. v. Ilolford , I Pri. 426 ; see 55 Geo. III. c. 184. 

(e) Re De Lancy y L. R. 5 Ex. 102 ; Reg. v. Dc Lancy , L. R. 6 Ex. 
286. 

{/) Matson v. Swift, 8 Beav. 368; Att.-Gen. v. Ailesbury ( Marquis) y 
12 App. Ca. 672. 

(g) Att.-Gen . v. Dodd , 1894, 2 Q. B. 150. 

(A) Walker v. Denne y 2 Ves. 169. 

(t) 47 & 48 Viet. c. 71. 

\k) Taylor v. Hay garth, 14 Sim. 8. 
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1884, sect. 7, read in combination with section 4,— 
that is to say, as being an equitable interest of the 
testator, whieh, within the meaning of section 7, is in 
(c.) As regards the event undisposed of. So again, money belonging 
dower 7 and to a married woman, whieh has been directed to be 
converted into land, is liable to the husband’s curtesy; 
and though the widow would not formerly have been 
entitled to her dower out of the money of her husband 
directed to be laid out in land (Z), she would now be 
entitled to her dower out of such money (m); and 
( d .) As regards before the Wills Act (• n) y an infant, under the'age of 
fame by g w°iii. twenty-one, might have made a will of his personal 
estate, but not if such personal estate had been 
directed to be laid out in land (0). 


(4.) Results of 
total or partial 
failure. 


(A.) Total 
failure,—in 
deeds and in 
wills indif¬ 
ferently. 


The property 
results un¬ 
converted. 


^B.) Partial 
failure. 


, 4. The results of a failure of the purposes for which the 
conversion is directed. —It is neeessary to distinguish 
between a total and a partial failure. And firstly , 
as to a total failure ,—The rule is, that where eon- 
version is directed, whether by will or by deed , and 
whether of money into land or of land into money , if the 
purposes for whieh the conversion is intended totally 
fail before or at the time when the will or deed comes into 
operation , no conversion will take place, but the pro¬ 
perty will remain as it was; or, in the words of Wood, 
Y.C., in Clarke v. Franklin (p) } —“ If at the moment 
“when the grantor put his hand to this deed, the 
“ purpose for whieh the conversion was directed had 
“failed, the property would have been at home in 
“ his lifetime, and the eourt would have regarded it 
“as if no conversion had been directed” (q). But 
secondly , as to a partial failure ,—The rules are some¬ 
what complex, and it will be neeessary to deal 


{l) Sweetapple v. Bindon , 2 Vern. 536. 

(m) 3 & 4 Will. IV, c. 105, s. 2. 

(n) 1 Viet. c. 26. 

(0) Earlom v. Saunders, Amb. 241. 

(p) 4 K. & J. 257. 

(q) Ripley v. Watcncorth , 7 Ves. 435 ; Smith v. Claxton, 4 Mad. 492. 
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seriatim with the cases, regard being had to the 
nature of the instrument (whether deed or will) by 
which the conversion is directed; and in each case, 
three questions arise, namely,—(1.) To what extent 
is the trust for conversion still in force ? (2.) Who 
is to benefit by the partial failure ? and (3.) In what 
character will the property descend or devolve ? 

And firstly , as was decided in Ackroyd v. Smithson 
(r), when by a will land is directed to be turned 
into money, the heir takes the undisposed-of surplus 
of the land. In that case, a testator gave several 
legacies, and ordered his real and personal estate to 
be sold, and his debts and legacies to be paid out of 
the sale proceeds, and subject thereto he gave the 
residue to certain legatees, two of whom died in his 
lifetime, and. their shares consequently lapsed. The 
lapsed shares, so far as they represented or were 
attributable to personal estate, were decreed to go 
to the next of kin of the testator; but so far as 
they represented or were attributable to real estate, 
they were decreed to go to the heir-at-law, and for 
the following reasons, namely:—“ That the heir- 
“ at-law is entitled to every interest in land not 
“ disposed of by his ancestor; that it is not enough 
“ that the testator did not intend his heir to take,— 
“for to exclude the heir, he must make an actual 
“ disposition in favour of another ( s ); and although 
“ the testator meant to convert the whole of his real 
“ estate ' into personalty in case all his residuary 
“ legatees should take, still he never meant to deter- 
“ mine anything as between his own heir-at-law and 
“ his own next of kin; and to argue from what he 
“intended with respect to the residuary legatees, 
“ that he intended the same in favour of his next of * (*) 


(r) I Rio. C. C. 503 ; I L. C. 949. 

(*) Fitch v. Weber , 6 Ha. 146. 


I. Cases under 
wills,— (a.) 
Land into 
money. 

Ackroyd v. 
Smithson ,— 
the heir takes 
the undis- 
posed-of sur¬ 
plus, or sur¬ 
plus lands. 


There must be 
a gift over to 
exclude the 
heir. 
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Doctrine does 
not apply to a 
sale by the 
court,— 


J 


f 


Except under 
special circum¬ 
stances. 


4 


“ kin, is to reason from a case in which intention is 
“ expressed to prove a like intention in a case which 
“ presupposes the absence of intention.” 


But the rule which was applied in Ackroyd v. 
Smithson is not applicable to the case of a sale under 
an order of the court,—at any rate where the heir-at- 
law has consented to such sale (t ); for (in such a 
case), the moment a sale is properly inajle, conversion 
follows, and there is no equity to reconvert the 
surplus. Also, in cases where the trustees of the 
will have a power of sale, and they do not exercise 
it, but the court, in an administration action to 
which the trustees are defendants, orders a sale, that 
is a lawful and complete conversion of the land as 
from the date of the order; and there is not in such 
a case any reconversion as regards the surplus pro¬ 
ceeds (u). Nevertheless, even in sales by the court, 
a reconversion lAay under special circumstances exist, 
e.g ., under the express provisions in that behalf con¬ 
tained in any statute; and accordingly under the 
Partition Act, 1868 ( v ), in the case of infants’ lands 
(%), and also in the case of married women’s lands 
(y), (but not of adults who are sui juris), being sold 
under the decree made under that Act for the sale 
thereof in lieu of partition, there is a reconversion; 
and so generally, in all cases of lands sold under the 
Lands Clauses Consolidation Act, 1845 (z), where the 
land is the property of a corporation, or of a tenant 
for life, or of any of the other persons under dis- 


(t) Steed v. Preecc, 22 W. R. 432; Foster v, Foster , 1 Ch. Div. 588 ; 
MUdmay v. Quiche , 6 Ch. Div. 553. 

(u) Jlyett v. Meidn , 25 Ch. Div. 735 ; Arnold v. Dixon, L. R. 19 
Eq. 113. 

(i>) 31 & 32 Viet. c. 40. 

(s) Foster v, Foster , supra. 

(y) Wallace v. Greenwood , 16 Ch. Div, 362. 

(z) 8 Viet. c. 18. 
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ability to sell who are specified in section 69 of 
that Act (a). 

The further question now remains,—In what char- Land int0 

acter does the real estate coming to the heir descend money 

0 . (continued). 

or devolve upon him ? And the answer to this ques- Smith v 
tion is given in Smith v. Claxton (b). where it was Clacton: The 

_ ° 1 . . . . land to be sold 

stated, that a devisor may give to his devisee either results to the 

land or the price of land at his pleasure, and the ^aUstater 
devisee must receive it in the quality in which it is if that is its 

. t - ,. i-i t in actual con- 

given; and if a devisor directs his land to be sold, dition. 
and the produce to be divided between A. and B., A. («•) where sale 

1 . is necessary,— 

and B. take their several interests as money, and it results as 
not as land; and if A. dies in the lifetime of the “ e °“ ey t0 the 
devisor, and the heir stands in his place, the heir (6.) where 
will take the share of A., as A. would have taken it, 
i.e., as money, and not as land: the obvious purpose not made > or 
of the devisor being to direct a sale for the con- made,—it 

* /* -i • • • /i 1 a .-I results as land 

vemence 01 division, which purpose (when the failure to the heir, 
is partial only) still holds good; and accordingly, 
where it is necessary to sell the land for the purposes 
of the trust, and there is only a •partial disposition of 
the produce of the sale, there the surplus belongs to 
the heir as money, and not as land, and will there¬ 
fore go to his personal representative, even though 
the land may not have been sold during his lifetime, 
provided that it be afterwards actually sold in the course 
of the due execution of the trust ( [c ). 

Secondly, as was decided in Cogan v. Stephens (< d), Money into 
where by a will money is directed to be turned into land * 
land, the next of kin take the imdisposed-of surplus §££££. 
money. In that case, a testator had directed £30,000 Undisposed-of 


(a) KeUand v. Fulford , 6 Ch. Div. 491 ; Ex parte Flamant , 1 Sim. 
N. S. 270 ; Be Sloper , 22 Beav. 198. 

(i) 4 Mad. 492 ; Mordaunt v. Bcnwell , 19 Ch. Div. 302. 

(c) Wright v. Wright t 16 Ves. 188 ; Curteis v. Wormald y 10 Ch. Div. 
172 ; Scales v. Heyhoe , 1892, I Ch. 379. 

(d) 1 Beav. 482 n. ; Reynolds v. Oodlee, I Johnson, 536, 582. 
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money results 
to personal re¬ 
presentatives. 


Undisposed-of 
personalty 
results to per¬ 
sonal repre¬ 
sentatives of 
testator as 
personalty. 


Blending of 
real and per¬ 
sonal estate,— 
the principle 
of Ackroyd v. 
Smithson is 
not thereby 
excluded. 


to be laid out immediately by liis executors in the 
purchase of an estate or estates in the county of 
Devon or Cornwall, the income of which he gave to 
his widow during her life, with remainder in tail to 
A., B., and C., and with the ultimate remainder to a 
charity. The remainder in tail expired through the 
deaths of A., B., and C. in the lifetime of the widow 
and without issue, and the gift to the charity was 
void. The next of kin were held entitled to the 
fund,—for just as in the case of land directed to be 
turned into money, the heir takes the undisposed-of 
surplus, whether the land be actually sold or not, 
so (by analogy) in the case of money directed to be 
turned into land, the next of kin take the undis¬ 
posed-of surplus. 

Upon the further question,—In Avhat character 
does the personal estate coming to the next of kin 
descend or devolve, it has now been clearly settled, 
that the property devolves after the expiration of 
the specified trusts, and in the meantime subject 
thereto, according to its actual condition at the time 
of the devolution; that is to say, as personal estate 
if that continues to be its actual condition, but as 
real estate if (from any special cause) that should 
have become its actual condition (e). 

It was decided in Jessop v. Watson (/), that the 
blending of the proceeds of the real with the personal 
estate, for an express purpose which fails, will not 
operate to convert the real into personal estate for a 
purpose not expressed, viz., to give it to the next of 
kin; and this rule received a strong application in 
Fitch v. Weber (y), where a testatrix devised and be- 


(e) Reynolds v. Qodlet % I Johnson, 536, 583 ; Ourteis v. I Vormald, 
10 Ch. Div. 172; Scales v. l/eyhoc f 1892, 1 Ch. 379. 

(/) 1 My. & K. 667. 
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queatlied her real and personal estate in trust, 
as to the real estate for sale as soon after her de¬ 
cease as could be; and she declared, that the trus¬ 
tees should stand possessed of the proceeds of the 
sale, as a fund of personal and not of real estate, 
for which purpose such proceeds , or any part thereof, 
should not in any case lapse or result for the benefit 
of the heir-at-law ; and after giving legacies, the tes¬ 
tatrix directed her trustees to pay and apply the 
residue of her estate and effects as she should by 
any codicil to her will direct or appoint; but 
she made no codicil. It was held, that the heir-at- 
law was entitled to the proceeds of the real estate 
undisposed of; that the mere intention to exclude 
the heir was of no avail, unless there was a gift 
over {on failure of the purposes ) to some one else ; that 
the purpose for which the testatrix said she ex¬ 
cluded the heir was simply that the realty might be 
made a fund of personalty, which purpose would not 
per se be sufficient to disinherit the heir except for the 
purposes of the will . And in accordance with that Conversion for 
decision no conversion of land into money will arise orout 
merely by a testator or testatrix declaring that the and out * 
land is to be deemed personal estate, and distribu¬ 
table accordingly (h) ; for, unless the testator or 
testatrix sufficiently declares an intention that the 
realty shall be converted into personalty, not only 
for the purposes of the will , but whether such purposes 
take effect or not , so' much of the real estate or of the 
produce thereof as is not effectually disposed of by 
the will at the time of the death will result to 
the heir,—every conversion, however absolute in its 
terms, being deemed a conversion for the purposes 
of the will only, unless an intention is distinctly 
indicated that on the failure of those purposes the 


(A) Att.’Gen. v. Mangles, 5 M. & W. 120; Edwards v. Tuck, 3 De 
G. M. & G. 40. 
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conversion is to prevail even as between the heir 
and the next of kin (i). 


II. Cases 
under deeds. 

Property re¬ 
sults to settlor 
in converted 
form. 


Distinction 
between par¬ 
tial failure 
under a will 
and under a 
settlement. 


Explanation of 
the distinc¬ 
tion. 


Passing now from wills to deeds, the rule in all 
these cases is, that when realty is directed to be 
converted into personalty ( k ), or personalty into 
realty ( l ), for certain specified purposes or objects, 
and a part of those purposes or objects fails, the 
property to that extent results to the settlor; and 
through him, if it is land directed to be converted 
into money, it goes to his personal representatives (m), 
and if it is money directed to be converted into land, 
it goes to his heir (w); and its subsequent further 
devolution (if any) will, semble , depend upon its 
actual character at the time such further devolution 
arises. And it will be seen, therefore, that there is 
(at least apparently) a material distinction in the 
case of a partial failure of conversion, according as 
the conversion is directed by will or by deed; for that 
in the case of a conversion directed by will, any partial 
failure of the purposes for which the conversion has 
been directed mil enure for the benefit of the tes- 
tator’s representatives, real or personal, who would 
have been entitled had no conversion been directed; 
whereas in the case of a conversion directed by deed 
or other instrument inter vivos , the rule is just the 
reverse; and this is because a will comes into opera¬ 
tion from the death of the testator, but a deed takes 
effect from the moment of its execution; “ and the 
“ grantor by executing the deed says, in effect, 
“ ‘ From the time I put my hand to this deed , I limit so 
“ much of this real estate to myself as personal estate 
(or so much of this personal estate to myself as real 


( i) Cruse v. Barley , 3 P. Wms. 22; Taylor v. Taylor , 3 De G. M. 
& G. 190; Robinson v. Governors of London Hospital , 10 Hare, 19. 

(k) Clarke v. Franklin , 4 K. & J. 263. 

\l) Pvltcncy v. I hi r liny ton, 1 Bro. Ch. Ca. 223. 

(wi) Griffith v. Ricketts , 7 Hare, 299. 

(«) Wheldale v. Partridge , 8 Ves. 236. 
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estate) (o); and the property therefore results into 
the hands of the settlor himself where the conver¬ 
sion is by deed, and from him it devolves (as by a 
second devolution) in the same way that it devolves 
from the heir or next of kin where the conver¬ 
sion is by will. 


(o) Clarke v. Franklin, 4 K, & J. 263. 


t 


P 
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Reconversion. 


Two varieties 
of reconver¬ 
sion. 


I. By the act 
of the parties. 


i. By absolute 
owner. 


2. By owner of 
an undivided 
share. 


(a.) Of money 
to be turned 
into land,—the 


CHAPTER X/ 

RECONVERSION. 

Reconversion is the notional or imaginary process 
by which a prior notional conversion is annulled, and 
the notionally converted property is restored in con¬ 
templation of law to its original actual unconverted 
quality; and such reconversion may take place either 
(i.) by act of the parties, or (2.) by operation of 
law. 

I. Firstly, Reconversion by act of the parties,— 
And hereunder the matters to be considered are 
(i.) the persons who may or who may not recon¬ 
vert ; and (2.) the mode in which they do so. And 
in the first place, it is clear, that the sole absolute 
owner in fee-simple in possession of property directed 
to be converted may elect to take that property in 
whatever form he chooses,—it would be vain for 
equity to compel the doing of that which, might be 
undone the next moment; still the onus of proving 
a reconversion will (even in that case) be on those 
who allege it (a). But as regards co-tenants, the 
following distinction has been taken, namely, that 
when the conversion is of money into land, any one 
undivided owner may reconvert without the con¬ 
currence of the others (b), but he may not do so 
in the converse case (c ); and the reason for this 


(a) Sisson v. Giles, u \V. R. 971 ; Benson v. Benson , 1 P. Wins. 130. 

(b) Seely v. Jago , I P. Wins. 389. 

(c) UoUoway v. Radcliffe , 23 Beav. 163. 
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diversity is, because the sale of an undivided share 
in realty would be less marketable, and would 
probably produce a far less sum than would be 
attributable to it on a sale of the entirety. As 
regards a remainderman, he cannot reconvert so 
as to affect the interests of the prior tenants; but, 
of course, the remainderman is not prevented from 
declaring that, as between his real and personal repre¬ 
sentatives, his remainder shall be distributable or 
shall descend in whichever character he chooses to 
direct ( d ). 


uudivided 
owuer may re¬ 
convert. 

(6.) Of land to 
be converted 
into money,— 
the undivided 
owner may not 
reconvert. 

3. By remain 
Herman,—to 
extent of his 
own interest 
only. 


As regards infants, lunatics, and married women, 4. By infants, 
some greater detail is required: and firstly, an in¬ 
fant cannot ordinarily reconvert (e),—because usually 
the matter can wait till he comes of age; but if the 
matter wont wait, then the court may direct an 
inquiry, whether it is for the benefit of the infant 
to reconvert or not, and will order and decree ac¬ 
cording to the result of the inquiry,—but apparently 
without prejudice to the respective rights of the 
real and personal representatives of the infant dying 
under age (/). Secondly, a lunatic cannot recon- 5. By lunatics, 
vert (g), but his committee, with the sanction of the 
court, may do so for him,—in which case the like 
inquiry will be directed as in the case of infants; 
but the court will not usually in the case of lunatics 
prejudice the respective rights of the real and per¬ 
sonal representatives of the lunatic; on the contrary, 
the court will in general make express provision for 
preserving these rights intact ( h ). And finally, as 6. By married 
regards married women, they may doubtless recon- * omen * 


(d) Gillies v. Longlands , 4 De G. & Sin. 372, 379; Cookson v. 
Cookson, 12 Cl. &F. 121. 

(e) Carr v. Ellison, 2 Bro. 0 . C. 56; Robinson v. Robinson , 19 Beav. 
494 - 

(/) Foster v. Foster, I Ch. Div. 588 
(g) Ashby v. Palmer, 1 Mer. 296. 

(A) Att.-Gen . v. Ailesbury (Marquis), 12 App. Ca. 672. 
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(a.) Money 
into land. 


(aa.) Ancient¬ 
ly, the married 
woman was 
examined in 
court, and so 
reconverted. 


(66.) At pre¬ 
sent, the mar¬ 
ried woman 
executes a 
deed acknow¬ 
ledged, and so 
reconverts, 

3 A 4 Will. IV. 
c. 74, s. 77. 

(6.) Land into 
money. 

{aa.) Ancient¬ 
ly the married 
woman re¬ 
converted by 
levying a fine. 

(66.) At pre¬ 
sent, the 
married 
woman re¬ 
converts by 
executing a 
deed acknow¬ 
ledged. 


vert if they arc absolute owners; and the only matter 
to bo considered is,—the mode in which they shall 
do so. Now, as to money to be converted into land, 
—a ferae covert could not reconvert by a contract or 
ordinary deed (i) ; for, as obseiwed by Lord Hard- 
wicke in Oldham v. Hughes (k), “ a feme covert cannot 
“alter the nature of money to be laid out in land, 
“ barely by a contract or deed; yet the money may 
“be invested in land (and sometimes sham pur- 
“ chases have been made for that purpose), and she 
“ may then levy a fine of the land and give it to her 
“ husband, or any one else; or she may reconvert by 
“ coming into this court, and consenting to take the 
“ money as personal estate, scil . being first examined 
“ (as a feme covert on a fine is) as to her consent; ” 
and now by the Act 3 & 4 Will. IV. c. 74, s. 77, a 
married woman may by deed acknowledged recon¬ 
vert (/). And as to land to be converted into money, 
the husband and wife might, before the Act 3 & 4 
Will. IV. c. 74, by levying a fine of the land while 
remaining unsold, bar all the wife's estate and inte¬ 
rest in the money to arise from the sale of the land 
(m); and since the Act a married woman may, wdth 
her husbands concurrence, by deed acknowledged 
reconvert; and she may do so, whether her estate is 
in possession ( n ) or in reversion (0); and whether it 
be an estate or merely an interest in the land (p), 
present or future; but not where it is a mere expec¬ 
tancy or spes successionis (q). Of course, as regards 
her separate estate , a married woman (being the abso¬ 
lute owner) may now reconvert by an ordinary 
unacknowledged deed. 


(i) Frank v. Frank , 3 My. & Cr. 171. 

(k) 2 Atk. 453. 

( l ) Forbes v. Adams, 9 Sira. 462. 

(m) Co. Litt. 121 a, n. 

(n) Briggs v. Chambeidain , n Hare, 69. 
(0) Tuer v. Turner , 20 Beav. 560. 

(p) Miller v. Collins. 1896, 1 Oil. 573. 

(5) Allcard v. Walker , 1896, 2 Ch. 369. 
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As regards the mode of reconverting in general,— 
It is clear, that an absolute owner of property, not 
under disability, may reconvert by any express de¬ 
claration of his intention in that behalf (r); and in 
case he should not so express his intention, the acts 
of such an owner may be sufficient to lead to an 
inference of reconversion; and as regards real estate 
directed to be converted into money, slight circum¬ 
stances ha'/e been deemed sufficient to raise the 
inference of a reconversion on his part,— e.g ., his 
keeping the land unsold for a time (5) ; or his 
granting a lease thereof, reserving rent to himself, 
his heir and assigns (t ); and as regards personal 
estate to be laid out in land, if he receives the 
capital money from the trustees, he is held to have 
reconverted (w),-—but not if he has received merely 
the income of the money, though for a long time (v). 

II. Secondly, Reconversion by operation of law, 
—And hereunder it is to be observed, (1) that where 
money has once been impressed with the quality 
of land, that impression will, in a contest between 
the heir and the executor, remain for the benefit of 
the heir until it is put an end to; and (2) that to 
put an end to it two things are necessary, neither 
of which standing alone will suffice to reconvert the 
property, that is to say, it must be shown, firstly, 
that the money was in the hands, i.e. t in the actual 
possession, of a person who had in himself both the 
executors and the heirs (x ); and, secondly, that such 


(r) Bradisk v. Gee, Amb. 229; Wheldale v. Partridge, 8 Ves. 932; 
Att.-Gen. v. Mangles , 5 M. & W. 120. 

(i) Dixon v. Gayfere, 17 Beav. 433 ; Mutlow v. Bigg, 1 Ch. Div. 385; 
Roberts v. Gordon, 6 Ch. Div. 531. 

(0 Crabtree v. Bramble, 3 Atk. 680; Fancell v. Lewis, 30 Ch. Div. 
654 - 

(u) Trafford v. Boehm, 3 Atk. 440; Martin v. Trimmer, 11 Ch. Div. 
341 - 

(r) Re Pcdder’s Settlement, 5 De G. M. & G. 890. 

(«) Wheldale v. Partridge, 8 Ves. 235. 


How election 
is shown. 

(a .) By express 
direction. 


( 1 .) By implied 
direction, from 
conduct. 

(aa.) As to 
laud into 
money,— 
slight circum¬ 
stances suffice 
to reconvert. 


(bb.) As to 
money into 
land,—slight 
circumstances 
not sufficient 
to reconvert. 


II. By opera¬ 
tion of law. 
Concurrence of 
two requisites 
to reconversion 
necessary,— 
1st, property 
in person en¬ 
titled, whether 
it be real or 
personal, and, 
2nd, no decla¬ 
ration by him 
concerning it. 
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Chichester v. 
Bicker staff ,— 
the money was 
“at home "fur 
three days only, 
and Sir John 
“died and 
made no sign ” 
about it. 


Pulteney v. 
Darlington ,— 
the money was 
doubly recon¬ 
verted, having 
been twice 
over “at 
home.” 


person died without making any declaration of his 
intention regarding it either way. Accordingly, 
where in Chichester v. Bickcrstaff (y), on the marriage 
of Sir John Chichester with the daughter of Sir 
Charles Bickerstaff, Sir Charles by articles covenanted 
to pay £1500 in part of his daughters portion, 
which £1506, together with another .£1500 to be 
advanced by Sir John within three years after the 
marriage, was to be invested in land and settled on 
Sir John for life, remainder to his intended wife for 
life, remainder to their issue, remainder to Sir Johns 
right heirs; and within a year of the marriage the 
wife died childless, and Sir John died three days after 
his wife ; and Sir John by his will made Sir Charles 
his executor , and devised the residue of his personalty, 
after debts, &c., paid, to Frances Chichester, his 
sister,—Upon a bill filed by the heir-at-law of Sir 
John against Sir Charles to compel him to pay the 
^1500 which Sir John had covenanted to pay, 
insisting that (by virtue of the marriage articles) the 
money ought to be looked on and considered in 
equity as land, and therefore as belonging to him as 
heir,—Lord Somers said:—“This money, though 
“ once bound by the articles, yet, when the wife died 
“ without issue, became free again, as the land would 
“ have been in case a purchase had been made pur- 
“ suant to the articles; ” and he dismissed the bill (z). 
And in the case of Pulteney v. Darlington (a), where 
money impressed with the qualities of realty had 
come by operation of law into the hands of the 
person (Lord Bath) solely entitled to it under the 
limitation in fee; and he, without taking notice of 
the particular sum, devised all his manors, &c. 


(y) 2 Vern. 295. 

(z) The ,£1500 payable by Sir Charles, if not already paid by him to 
Sir John, would, scmble , cease to be recoverable,—as the law then was, 
—by reason of Sir Charles being appointed Sir John’s executor 1 

(a) I Bro. C. C. 223; 7 Bro. P. C. 530. 
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(except certain locally described estates therein men¬ 
tioned), to his brother H. in fee, and gave him all 
the residue of his personal estate, and made him his 
executor; and H. subsequently, by his will, gave 
all his estates by local descriptions to certain uses 
therein mentioned, and all his moneys, securities for 
money, goods, chattels, and personal estate not before 
disposed of, to his executors, upon certain trusts 
mentioned in his will,—Upon a bill filed by the 
heir-at-law of Lord Bath claiming to have the money 
laid out in land, Lord Thurlow refused the claim, Money im- 
saying:—“ Where a sum of money is in the hands of ^i S8 u e a d es w ^ h 
“ one without any other use but for himself, it will f ™ 2 * 

“ be money, and the heir cannot claim; and Lord absolute 
Eldon, commenting on this decision, says:—“ It went valves as 
“ no further than this, that if the property was at raone y- 
“ home in the possession of the person under whom 
“the heir and the executor both claimed, the heir 
“ could not take it; but if it stood out in a third 
“ person, he possibly might; and the question in such 
“ latter case would be simply whether the money was 
“ at home ” (6). And, in accordance, with that last But not 
observation, it has been held, in the recent case of outstanding 
Walrond v. Eosslyn (c). that there is no reconversion partial interest 

/ v . . stands in the 

by operation of law, when any subsisting legal inte- way. 
rest ( e.y ., a legal jointure) is outstanding, notwith¬ 
standing that all the successive limitations in the 
settlement have (subject only to such one jointure) 
centred in one and the same person; and accord¬ 
ingly, the money in that case directed to be laid out 
in land and to be strictly settled was held to re¬ 
main impressed with the character of land, and there¬ 
fore went to the real representatives by reason of (and 
of course subject to) the outstanding jointure. 


(6) Whddale v. Partridge , 8 Ves. 235. 
(c) 11 Ch. Div. 640. 
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CHAPTER XI. 


ELECTION. 


Election arises 
from inconsis¬ 
tent alterna¬ 
tive gifts. 


The founda¬ 
tion and the 
characteristic 
effect of the 
equitable 
doctrine. 


Election,— 
derived from 
the civil law. 


The doctrine of election in equity originates in two 
inconsistent alternative donations or benefits, the one 
of which, the purporting donor has no power to make, 
without at least the assent of the donee of the other 
benefit (a). In this duality of gifts, or purported gifts, 
there is an intention,—which may be express, but 
which is more often implied,—that the one gift shall 
be a substitute for the other, and shall take effect only 
if the donee thereof permits the other gift to also take 
effect, substantially in the manner and to the ex¬ 
tent intended by the donor. The permitting donee 
has the right to choose,—whence this head of equity 
is commonly called Election. The foundation of the 
doctrine is, of course, the intention of the author of 
the instrument,—an intention which, extending to 
the whole disposition, is frustrated by the failure of 
any part; and its characteristic is, that, by an equi¬ 
table arrangement, effect is given to a purported 
donation of that which is not the property of the 
donor. And this doctrine of election, in common 
with many other doctrines of our courts of equity, 
appears to have been derived from the civil law; 
for by that law a bequest of property which the 
testator knew to belong to another was not void, 
but the like bequest in error was invalid ( b ); but 
the English law (which dislikes those fruitless and im- 


(«) Ilarlc v. Jarman,, 1895, 2 Cb. 419. 
(b) Just. Insts. ii. 24, I. 



ELECTION. 


233 


possible inquiries with which the civil law abounded) 
holds, that whether the donor knew or not that the 
property he assumed to deal with was his own or 
not, if he has advisedly assumed to give it, then and in 
either case it is held that the donee is put to his 
election (c). Supposing therefore that A. by ivill or 
deed gives ( i.e ., purports to give) to B. property be¬ 
longing to C., and by the same instrument gives 
other property belonging to himself to C., a court of 
equity will hold C. to be entitled to the gift made 
to him by A., only upon the implied condition of 
his (C/s) conforming with all the provisions of the 
instrument, by renouncing the right to his own 
property in favour of B. 

And in the case supposed, C. has two courses open Two courses 
to him to choose between, that is to say, either (1.) between ?—** 
to take under the instrument, and consequently to con- (1.) Election 
form to all its provisions,—in which case no difficulty stmment? w " 
arises, as B. will take C/s property, and C. will take 
the property given to him by A.; or (2.) to go against ( 2 .) Election 
the instrument,—in which case the question arises, ^stniment. 
Does C., by refusing to conform to the terms of the 
instrument, wholly forfeit the gift made to him, or 
only so much of that gift as is required to be taken 
from him to compensate B. for the disappointment he 
has suffered by C/s election against the instrument ? 

To illustrate by a simple case: Suppose A., the tes- illustration,— 
tator, gives to B. a family estate belonging to C., *“ n g s *« a 0 n 
worth £ 20,000 in the market, and by the same will ^ n .^ot for-^ 
gives to C. a legacy of £30,000 of his (A/s) own rule,—upon 
property. C. is unwilling to part with his family agai^the 
estate, and therefore elects against the instrument, instrument. 
It has been held that, in such a case, viz., the election 
against the instrument, the principle of compensation, 
and not that of forfeiture, is to govern. In the case 


(c) Whistler v. Webster, 2 Ves. 370. 
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put, therefore, C. will retain his family estate and 
will also receive £10,000, portion of his legacy of 
£30,000, leaving to B. £20,000, other portion of the 
legacy of £30,000, to compensate him (B.) for the 
value of the estate of which he has been disappointed 
by C.s election against the instrument: in other 
words, as is stated in the note to Gretton v. Haward 
(d), in the event of election to take against the 
instrument, courts of equity assume jurisdiction to 
sequester the benefits intended for the refractory 
donee, in order to secure compensation to those whom 
his election disappoints; and the surplus after com¬ 
pensation does not devolve as undisposed of, but is 
restored to the donee, the purpose being satisfied for 
which alone the court controlled his legal right. 


Ratification 
of voidable 
contract, dis¬ 
tinguished 
from election . 


No election 
proper in 
cases where 
the testator 
makes two 
bequests of 
his own pro¬ 
perty in the 
same instru¬ 
ment. 


Election arising, therefore, only where there are 
two gifts, the one real and effective of the donor s 
own property, and the other unreal and ineffective 
of what is already the donee's own property, it is 
necessary to distinguish election from the mere 
ratification of a voidable contract, with which it has 
sometimes been confounded (e) ; and it is also neces¬ 
sary to distinguish cases of election properly so called 
from another (apparently similar but in reality dis¬ 
similar) class of cases, where a testator makes two 
or more separate gifts of his own property in the 
same instrument,—for in such latter case, the gifts, 
whether beneficial or onerous, being both of them 
the property of the donor, the donee may take what 
is beneficial and reject what is onerous, unless it 
appear on the will that it was the intention of the 
testator to make the acceptance of the burden a 


{ d) I Swanst. 433 ; Rogers v. Jones , 3 Ch. Dir. 688 ; Cavendish v. 
Dacre ; 31 Ch. Div. 466. 

(e) Wilder v. Pigott , 22 Ch. Div. 263 ; Ilarle v. Jarman , 1895, 2 Ch. 
419. 



ELECTION. 


235 


condition of the benefit (/); but this class of cases 
does not fall properly within the equitable doctrine 
of election, and the student should accordingly dis¬ 
miss it wholly from his mind. 


As the doctrine of election depends on the There must be 
principle of compensation, it follows that that which compen- 
doctrine will not be applicable where there is no ^° e n ?* n be 
fund from which compensation can be made; or, some property 
speaking more plainly, the doctrine of election only 
properly arises where the donor, or purporting donor, 
really puts into his gifts, or purported gifts, or some 
or one of them, some 'property that actually is his own , 
at the same time that he affects to give away the 
property of others; and this point comes out clearly 
upon a contrast of the decisions in Bristow v. Warde 
and Whistler v. Webster ; for in BHstow v. Warde (g), Bristow v. 
decided in 1794, it appeared that a father had the ordraornot 6 
power of appointing certain moneys or stock (^6000 ^aing an^ 
South Sea stock) among his children, and that the his own 7 
appointment funds in question were given to the 
children in default of appointment by the father: 
it also appeared that the father by his will ap¬ 
pointed portion of the funds to his children (the 
proper appointees), and the remaining part thereof 
to X., Y., and Z. (who, as not being children, were 
improper appointees); and it also appeared that the 
father did not in' or by his will give any property 
of his own to the children; and upon these facts 
the court held, that the children might keep their 
appointed shares, and also take (as in default of ap¬ 
pointment) the shares appointed to X., Y., and Z.,— 
and that, in fact, the children were not bound to 


(/) Warren v. RuddU , I J. & H. 13 ; Guthrie v. Walrond , 22 Ch. 
Div. 573 ; Syer v. Gladstone , 30 Ch. Div. 614 ; Frelce v. Calmady , 32 
Ch. Div. 408 ; Frewcn v. Law Life Assurance Society , 1896, 2 Ch. 511. 
(y) 2 Yes. Jr. 336 ; Hamilton v. Hamilton , 1892, 1 Ch. 396. 
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Whittier v. 

onor 
adding some 
property of 
his own. 


Webster, 
case of d 


elect. On the other hand, in Whistler v. Webster 
(h), also decided in 1794, it appeared that a father 
had the power of appointing certain moneys (£3000) 
among his children, and that the % appointment-funds 
in question were given to his children in default 
of appointment by the father ; it also appeared that 
the father by his will appointed portion of the funds 
to his children (the proper appointees), and the re¬ 
maining part thereof to X., Y., and Z. (who, as not 
being children, w r ere improper appointees); but it 
also appeared that the father in and by his will gave 
also certain property of his own to the children; and 
upon these facts the court held, that the children 
were bound to elect, keeping (if they chose) their 
appointed shares and the other benefits given to 
them by the will, and in that case not interfering 
with the shares improperly appointed to X., Y., and 
Z.; or else taking (if they chose) the entire appoint¬ 
ment-fund to themselves, and out of the other 
benefits given to them by the will compensating X., 
Y., and Z. for the value of the shares improperly 
appointed. 


Election under Considerable difficulty often attaches to cases of 
election when complicated, as the two lastly before 
stated cases were, with special powers of appoint¬ 
ment, and it becomes necessary therefore to consider 
these cases a little closely: and firstly, where, under 
(1.) As to per- a special power, an express appointment is made to 
defauitof ed m a stranger to the power, which appointment is there- 
appointment, f ore YO id , and a benefit is conferred by the same 
of election. instrument upon a person entitled in default of ap¬ 
pointment, the latter will be put to his election; 
(2.) As to per- but, secondly, where, under a special power, the 
under the> ed donee of the power appoints to a stranger, and con- 

power,—no f ers benefits out of his own property upon an object 


(A) 2 Ves. 367 ; Beauderlc ▼. James , 34 Ch. Div. 160. 



ELECTION. 


237 


of the power, the person who is the object of the case of election 
power (not being also the person entitled in default J^ned? 7 8 ° 
of appointment) cannot with propriety be said to be 
put to liis election; for, in order to raise a case of 
election, two circumstances must concur, that is to 
say, firstly, property which belongs to one person 
(A.) must be given to another person by the tes¬ 
tator; and secondly, the testator must at the same 
time give to A. property of his (the testators) own; 
and it is only where both these circumstances concur 
that A. is put to his election. Suppose then that 
A. is the object of the power, B. the person entitled 
in default of appointment to A., and X. is the person 
in whose favour the appointment is actually made: 

The appointment in favour of X. is clearly a bad 
appointment, and therefore the property would pass 
to B. as in default of appointment; and if the tes¬ 
tator has conferred any benefits on B., he (B.) will 
be put to his election. But no property which 
belongs to A. has been given to X.,—for A. is but a 
volunteer as regards the donee of the power, and 
until the donee of the power has exercised the 
power in favour of A., the fund is not A/s property; 
therefore, no part of A/s property has been given to 
another. But if A. had been both the object of the 
power and the person entitled to the fund in default 
( ie ., if in the case put A. and B. were the same 
individual), he would, if he had received any benefits 
from the donee of the power, be put to his election, 
not as A., the object of the power, but as B., the 
person entitled in defaidt of appointment (i). The But the same * 
student will, however, observe, that in the case thlng m effect ' 
supposed of A. and B. being different persons, if A. 
gets any portion of the appointment-fund by any 
appointment thereof to lrim, he will be simply 
thankful for it and say nothing about what is 


(») Whistler v. Webster 2 Ves. 367. 
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Blackct v. 
Lamb ,— 
absolute ap¬ 
pointment, 
with direc¬ 
tions modify¬ 
ing the ap¬ 
pointment,— 

(i.) ‘When such 
directions are 
invalid. 

(2.) When such 
directions are 
valid, and 
raise a case of 
election; 


t.g. y when they 
impose a for¬ 
feiture for 
non-com¬ 
pliance ; 


appointed to X.; and if in addition A. gets also some 
property of the testators own, he will simply be 
more thankful (in fact A. will in such a case be 
doubly thankful), and again will say nothing about 
what is appointed to X.; and that is all that is 
meant, when it is sometimes said, that the person 
entitled under the power, or as an object of the 
power, is not put to his election. 

Where there is an absolute appointment by will in 
favour of a proper object of the power, and the ap¬ 
pointment is followed by words attempting to modify 
the interest so appointed in a manner which the law 
will not allow ( k ), the words of attempted modification 
will not be available for raising a case of election (Z); 
but if the attempted modifications are in themselves 
such as the law will in ordinary cases allow ,—and are 
also sufficiently clear and imperative, amounting in 
substance to the creation of a trust or to a direct 
gift,—then the question of election would arise, and 
would have to be answered upon the principles 
already explained. In other words, to cite the words 
of the Master of the Rolls in Blacket v. Lamb (m)— 
“ The question resolves itself into this, whether these 
“ words ” (meaning the precatory words in which it 
was attempted to modify the interests appointed to 
the children) “ amount to a direct appointment in 
“ favour of the grandchildren; for if they do amount 
“ to such an appointment, there is not, I think, any 
“ doubt but that a case of election is raised; but if 
“ not, then no case of election will arise ” Accord¬ 
ingly, where there is a clause of forfeiture of the 
legacies on non-compliance with any such attempted 
modification of the appointed interests, a case of 


(&) Wollaston v. King, L. R. 8 Eq. 165. 

( l ) Wooli'idge v. Woolridge, Johns. 63. 

(m) 14 lieav. 482. 
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election would be raised (n) y —assuming that the 
other conditions requisite for raising a case of elec¬ 
tion were present; and in the case of White v. or where, as 
White (0), where A. had under his marriage settle- 'whitefthe 
ment power to appoint the settled hereditaments to Parana 13 
the children of his first marriage, and such children imperative, 
were entitled thereto in default of appointment; and 
by his will A. gave the settled property to a son of 
his by the first marriage, but purported to subject 
the devise to a certain charge in favour of his chil¬ 
dren by a second marriage as well as in favour of 
his other children by the first marriage, and in and 
by his will he also devised certain property of his 
(the testator’s) own to the son, subject to the like 
charge,—The court held, that the son was put to 
his election; in other words, that the charge pur¬ 
porting to be created on the settled property ap¬ 
pointed to the son, although not valid in se so far 
as it regarded the children of the second marriage, 
was good (or the effect thereof could be accom¬ 
plished) by virtue of the doctrine of election. 

Questions of election also sometimes arise where ineffectual 
the disposing party is without capacity to dispose, or disp^o/pro- 
where the instrument of disposition is ineffectual for P ert y *>y will > 
the purpose; and some few of these cases may be raising or not 
now conveniently referred to. And firstly, as regards electl0n * 
infants, no case of election was ever raised where (a.) infancy, 
there was a want of capacity to devise real estate 
by reason of infancy. Thus, under the old law, 
when the will of an infant was valid as to personalty, 1 
but invalid as to realty, if an infant gave a legacy 
to his heir-at-law and devised real estate to another 
person, the heir-at-law would not have been obliged 


(n) King v. King , 15 Ir. Ch. R. 479; Boughton v. Boughton , 2 Ves. 
Sr. 12. 

(0) 22 Ch. Div. 555 ; and disting. Woolridgc v. Woolridgc , Johns. 63. 
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to elect between the legacy and the real estate (p ); 
that is to say, he might have kept the real estate 
coming to him by descent in spite of the will, and 
also have taken the personal estate coming to him 
(6.) Coverture, under the will. And secondly, as regards married 
women, a case of election would not arise by reason 
of incapacity to make a will; therefore where a 
feme covert made a valid appointment by will to her 
husband under a power, and also bequeathed to 
another person personal estate (not being her own 
separate estate) to which the power did not extend, 
the husband was not put to his election ; that is 
to say, he was held to be entitled to the benefit 
appointed to him under the power, and also to the 
property ineffectually bequeathed by his wife, to 
which latter he was entitled juri mariti (q ); and 
the rule was the same, where the will was valid at 
the time of execution, but afterwards became in 
(a and 6 .) in- part inoperative (r). And in the recent case of In 
coverture 1 re Vardoris Trusts ($), where a female had married 

combined. during infancy, and by her marriage settlement 

property was settled upon her for her life to her 
separate use without power of anticipation, and she 
thereby covenanted to settle her future property, 
and having afterwards during the coverture become 
entitled to certain property under the will of her 
brother, she elected (or purported to elect) not to 
be bound by her covenant made during infancy,— 
the restraint on anticipation created by the settle¬ 
ment was held to be a circumstance on the face of 
the settlement itself which excluded the application 
of the doctrine of election; but the court indicated, 
that, but for that circumstance, the case was one in 


(p) IJcarle v. Grecnbank , 3 Atk. 695. 

( q) Rich v. CockclL 9 Ves. 369. 

(r) Blaiklock v. Or indie, L. It. 7 Eq. 215. 

(s) 31 Ch. Div. 275; Carter v. Silber , 1892, 2 Cb. 278; and (sub 
nom. Edwards v. Carter), 1893, A. C. 360. 



ELECTION. 


24 I 


whieh the usual eonsequenees of an election against 
the instrument would have followed. 

Previous to the Wills Aet, 1 Viet. e. 26, where a 
testator, by a will not properly attested for the devise 
of freeholds, but sufficient to pass personal estate, 
devised freehold estates away from his heir, and 
gave him a legacy, the question arose whether the 
heir-at-law was obliged to elect between the legacy 
and the freehold estate, whieh descended to him in 
eonsequenee of the devise away from him being in¬ 
operative ; and it was clearly settled that he would 
not be obliged to elect (t ),—unless the legacy were 
given to him with an express condition that if he 
disputed or did not eomply with the whole of the 
will he should forfeit all benefit under it (21). On 
the other hand, if the will was properly attested for 
the devise of freehold estates, and the testator at¬ 
tempted to thereby dispose of after-purchased lands , 
which previous to the Wills Act, 1 Viet, c. 26, he 
could not effectually do, then the heir taking any 
personal estate under the will was bound to elect 
between that personal estate and such after-pur- 
ehased lands so ineffectually attempted to be disposed 
away from him (v). And again, in eases where 
a testator having real estate in both England and 
Scotland makes an English will devising his lands 
in both countries (in effect) to his children, and the 
will not being operative as regards the lands in 
Scotland, the eldest son becomes (strietly speaking) 
entitled thereto as the testators heir-at-law, the 
courts have held that the eldest son is put to his 
election between the operative devises and bequests 
to him contained in the will and the real estate in (*) 


(*) Sheddon v. Goodrich , S Ves. 4S1. 

( u ) Bonghton v. Boughton , 2 Ves. Sr. 12 

(v) Schroder v. Schroder , Kay, 578. 

Q 


(c.) Wills be¬ 
fore 1 Viet, 
c. 26. 


{aa.) Will not 

properly 

attested. 


(66.) Will pro¬ 
perly attested. 


{ d .) Election, 
where Scotch 
lands are 
devised by 
English will; 
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or foreign 
lands, gene¬ 
rally. 


(e.) Election 
with reference 
to dower,— 
(a.) At law,— 
express words. 
(6.) In equity, 
—express 
words or neces¬ 
sary implica¬ 
tion. 


Necessary 
implication 
from concur¬ 
rence of gift to 
widow with 
gift of other 
lands incon¬ 
sistent with 
her right of 
dower. 
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Scotland coming to him by descent (x). So also, 
when a testator was possessed of real estates in 
England and of other real estates in the island of 
St. Kitts, and by a will duly attested for the real 
estates in England (but which was inoperative by 
the law of St. Kitts for the real estates in St. Kitts) 
devised his real estates both in England and in 
St. Kitts to his heir-at-law for life, the court held 
that the heir-at-law was put to his election (y). 

Where the Dower Act (3 & 4 Will. IV. c. 105) 
did not apply, that is, in the case of all widows 
married on or before the 1st January 1 834, a widow 
might at law be put to her election by express words 
between her dower and a gift conferred on her (z); 
and in equity she might be put to her election by 
manifest {i.e. } necessary) implication, demonstrating 
the intention of the donor to exclude her from her 
legal right to dower ; but this intention would not 
be implied unless the instrument contained pro¬ 
visions essentially inconsistent with the right to dower. 
The question therefore was, whether the gift was 
inconsistent with her right to dower as well; and it 
was settled, that a devise (although to herself) of 
part of the lands of which she was dowable, was 
not inconsistent with her claim to dower out of the 
remainder (a); and that a devise of lands (out of 
which the widow was dowable) on trust for sale , was 
not inconsistent with her claim to dower out of 
those lands, even though the interest of a part of 
the proceeds of the sale was given to her ( b ); and 
the mere gift of an annuity to the testators widow, 
although charged on all the testators property, was 


(a;) Brodie v. Barrie , 2 V. & B. 127; Orrell v. Orrell , L. R. 6 Ch. 
App. 302. 

(y) Deicar v. Maitland , L. R. 2 Eq. 834. 

(2) Nottley v. Palmer , 2 Drew. 93. 

(а) Laxorcncc v. Lawrence, 2 Vern. 365. 

(б) EUis v. Leicis, 3 Hare, 310. 
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not inconsistent with her right to dower (c); and, in Example of a 
fact, the only provisions in a will which were held f IntwUk 919 " 
to be essentially inconsistent with the widow’s right ^^g r nght 
to dower were provisions which prescribed to the 
devisees a certain mode of enjoyment which neces¬ 
sitated their having the entire land, and which, of 
course, they could not have if the widow was to 
have assigned to her a third part of the land (d). 

But under the recent Dower Act (where that Act Bower,— 
applies), any gift of the character above exemplified, Dower Act, 
made by a testator to his widow, would defeat the l833 ’ 
widow’s dower altogether (e) without giving her any 
option to elect. 

Somewhat connected with this group of cases are (/) Election 
such cases as the following, namely:—A. B. is en- 5 da^lutlve 
titled to a fee-simple estate, and C. D. by his will iuterests * 
gives A. B/s estate to E. F., and gives to A. B. pro¬ 
perty of his (C. D.’s) own, and also gives to G. H. 
other property of the testator’s own; then the testator 
dies, and A. B. elects against the will and afterwards 
dies, leaving G. H. his heir-at-law or universal devisee. 

The question in such a case is, whether G. H. be¬ 
coming derivatively entitled under A. B. is bound to 
elect, A. B. having already elected as aforesaid ; and 
the courts have held, that he is not. In like manner, 
if a wife elected against the will of a testator to keep 
her own estate-tail, her husband would not lose his 
curtesy in such estate merely because he took the 
benefits given to him by the same will out of the 
testator’s own property (/), for the curtesy is a mere 
incident to the estate-tail of the wife ( g ). But where 
the derivation or devolution of interest happens before 


(c) Hcldich v. Holdich , 2 Y. & C. C. C. 19. 

\d) Butcher v. Kemp , 5 Mad. 61 ; MiaU v. Brain , 4 Mad. 119 ; Bir¬ 
mingham v. Kirwan, 2 Sell. & L. 444. 

(e) Thomas v. Howell , 34 Ch. Div. 166. 

(/) Cavan v. Pultency , 2 Ves. 544 ; 3 Ves, 384, 

(<7) GriseU v. Swinhoe , L. R. 7 Eq. 291. 
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The intention 
of the testator 
is to be sought 
for. 


Where the 
testator has 
a limited 
interest, he is 
presumed to 
have given 
his own, and 
not to have 
attempted to 
give what was 
not his own. 


Skuttlcworth v. 
Greaves ,—a 
case of shares 
in a specified 
company. 


the original donee (who is called upon to elect) has 
elected, the person or persons claiming through him 
are boimd to elect; and for this purpose the titles of 
residuary legatees and of next of kin are to be re¬ 
garded as one title (h). 

In order to raise a ease of election, there must in 
all cases appear on the instrument itself a clear in¬ 
tention to dispose of that which is not the donors 
own; and if therefore the words used are capable of 
being otherwise satisfied, no case for election will 
arise; e.g., if a testator devises an estate in whieh he 
has a limited interest, the court will lean to that 
construction whieh will make him deal only with his 
limited interest; for every testator must, primti facie , 
be taken to “ have intended to dispose only of what 
u he had a right or power to dispose of; and, in order 
“ to raise a ease of election, it must be elear that 
“ there was an intention on the part of the testator 
“ to dispose of what he had not the right or power to 
“ dispose ”(i). Wherefore,in Skuttleworth v. GreavesQc), 
where the wife of S. F. was the only child of A., and 
A. was entitled to certain shares in the Nottingham 
Canal, whieh shares upon his death were transferred 
into the names of “ F. S. and wife,” the wife having 
become her father’s administratrix; and F. S. was 
afterwards, until his death, treated by the Canal 
Company as proprietor of the shares, and received the 
dividends upon them ; and by his will, he bequeathed 
what he ealled “ all my shares in the Nottingham 
Canal Navigation,” and all his personal estate to 
trustees, in trust for his wife for life, remainder over 
to his brothers and sisters absolutely; and he had, 
in faet, no such canal shares at all, unless those so 


( h) Cooper v. Cooper, L. R. 7 H. L. 53. 

(i) Wintour v. Clifton, 8 De G. M. & G. 651. 

(Jc) 4 My. & Or. 35 ; Noys v. Mordaunt , 2 Vera. 5S r ; llonywood v. 
Forster , 30 lkav. 14. 
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transferred into the names of his wife and himself 
should be considered his,—The court held, that the 
words of the will amounted to a bequest of the par¬ 
ticular shares before mentioned, and could not be 
otherwise satisfied, and that the widow was bound 
to elect. On the other hand, in Dimmer v. Pitcher ( l ), 
where a testator by his will “ bequeathed the rents 
“ of his leasehold houses, and the interest of all his 
“ funded property or estate/’ upon trust for his wife 
for life, and after her decease, on trust to pay divers 
legacies of stock; and he had, in fact, no funded 
property at the date of his will, but there was at 
that date funded property standing in the joint 
names of himself and his wife ; and the wife, after 
his death, claimed, by survivorship, the funded pro¬ 
perty standing in the names of her husband and 
herself; and it was contended that, as she took bene¬ 
fits under the will, she ought to be put to her 
election between those benefits and the funded 
property,—The court held, that the widow was not 
put to her election ; consequently, she kept the stock 
which she took by survivorship, and also took the 
life estate given to her by the will; and this deci¬ 
sion proceeded purely on this, that there was no 
constat on the face of the will, that the testator 
was dealing with his wife’s funded property; he 
might himself at any moment before his own death 
have acquired funded property (consols being a very 
different thing from Nottingham Canal shares as 
regards facility of acquisition). And it must never 
be forgotten, that parol evidence is not admissible 
for the purpose of raising a case of election; and in 
Glementson v. Gandy (m), where parol evidence was 
tendered for the purpose of showing that the tes- 


(i) 2 My. & K. 262 ; Usticke v. Peters, 4 K. & J. 437. 

(m) I Keen, 309; Stratton v. Best, 1 Yes. Jr. 285; Uonywood v. 
Forster , 30 Beav. 14. 


Bummer v. 
Pitcher ,—a 
case of funded 
property gene¬ 
rally. 


Evidence 
dehors the 
instrument,— 
not admissible 
to make out 
a case of 
election. 
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Mode of 
electing. 


Persons under 
disabilities. 

(i.) Married 
women,— 
they elect as 
to land by 
deed acknow¬ 
ledged ; and as 
to money , by 
direction of 
court on 
inquiry. 


tatrix intended to pass, under a general bequest, 
certain property in which she had only a life-interest, 
supposing it to be her own absolutely, so as to put 
a legatee who had an interest in the property to his 
election, Lord Langdale refused to admit the evidence, 
observing, that “ the intention to dispose must , in all 
“ cases, appear by the ivill alone” 

With regard to the mode of signifying one’s 
election, in cases where a person is required to 
elect, the same observations (without any material 
change) are applicable here which were made above 
when considering the mode of signifying one’s recon¬ 
version. That is to say, Firstly, married women 
elect as to real estate byjbjed acknowledged; but 
where the court has seisin of the matter, an inquiry 
will, at least occasionally, be directed as to which 
of the two interests is the more beneficial for them, 
and they will then elect within a limited time after 
the result of the inquiry ( n ); and of course, as 
regards their separate estate , they elect (being of full 
age) like any male adult,— sciL where no restraint 
on anticipation is annexed to their separate estate; 
but where such restraint is annexed, if (under the 
circumstances) the married woman must elect (0), 
she would do so with the aid of the court, and by 
virtue of the provision contained in the Conveyan¬ 
cing Act, 1881, s. 39, under which the court, with her 
consent, may for this purpose lift off the restraint. 
And as regards personal estate (not being separate 
estate), a married woman would elect by deed ac¬ 
knowledged under Malins’s Act (20 & 21 Yict. c. 
57), wherever that Act is applicable; and when it is 
not applicable, then she elects under the direction 


(n) Davis v. Page, 9 Ves. 350; Wilder v. Pigott, 22 Ch. Div. 263. 

(0) In re Vardoris Trusts, 31 Ch. Div. 275 ; Gibson v. Way, 32 Ch. 
Div. 361. 
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of the court upon an inquiry (j >). But a married 
woman may also in all cases elect out of court, that 
is to say, by her conduct, whereby she will be (in 
effect) estopped from denying that she has elected (#), 

—unless, semble , in cases where she is subject to the 
restraint in anticipation (r). Secondly, as regards {2.) infants, 
infants, the practice is not quito uniform, being of muTagefor 
course adapted to the necessities of the case; e.g ., bydiJection 
in Streatfield v. Streatjield (s), the period of election pf court on 
was deferred until the infant came of age; but in * nquiry * 
other cases, there has been a reference to inquire 1 
what would be most beneficial to the infant ( t ), and 
the court has elected upon the result of the inquiry 
being certified. And, Lastly, as regards lunatics, the (3.) Lunatics, 
practice is to refer the matter to a Master in Lunacy, ^a^ecti^n 
to report what would be most beneficial to the ? f co . urt on 
lunatic, and the court has elected upon the result 
of the inquiry; and the court will not defer the 
matter until the lunacy is superseded, unless, per¬ 
haps, where a supersedeas is in prospect; and this 
jurisdiction extends even to lunatics not so found (u ). 

Persons compelled to elect are entitled previously Privileges of 
to ascertain the relative values of the two properties peifed to°ekct. 
between which they are called upon to elect (v ); 
and for that purpose they may file a bill to have 
all necessary accounts taken and inquiries made (a?); 


(p) Cooper v. Cooper , L. R. 7 H. L. 53. 

(<?) Barrow v. Barrow, 4 K. & J. 409 ; Wilder v. Pigott , 22 Ch. Div. 
263; GreenhiU v. North British Insurance Co., 1893, 3 Ch. 474; 
Williams v. Knight , 1894, 2 Ch. 421. 

(r) Cahill v. Cahill , 8 App. Ca. 420; Seaton v. Seaton , 13 App. Ca. 
61 ; Earle v. Jarman, 1895, * 1 2 Oh. 419 ; Bateman v. Faber, 1897, 2 Ch. 
223. 

(1) 1 L. C. 369. 

(2) Bigland v. Euddlestone, 3 Bro. C. C. 2S5 n. ; Ashburnham v. 
Ashburnham, l3Jur. ini. 

{u) Wilder v. Pigott, supra. 

(v) Boynton v. Boynton, 1 Bro. C. C. 445. 

{x) Buttrecke v. Brodhurst, 3 Bro. C. C. 88; Leslie v. French, 23 
Ch. Div. 552. 
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What is 
deemed an 
election,— 
by conduct. 


Election 
against in¬ 
strument,— 
where no 
election in 
fact. 


and an election made under a mistake of fact will 
not be binding,—for in all cases of election, the 
court, while it enforces the rule of equity that the 
party shall not avail himself of both his claims, is 
anxious to secure to him the option of either, and 
not to hold him concluded by equivocal acts, per¬ 
formed perhaps in ignorance or under a misappre¬ 
hension of the value of the funds (3/). Where 
election is to be inferred from the acts of the party, 
that is to say, in all cases of election by conduct, 
considerable difficulty arises in deciding what acts 
of acceptance or of acquiescence amount to an im¬ 
plied election; and this question must be determined 
(like any other question of fact) upon the circum¬ 
stances of each particular case, and not on any 
general principles of law; and if a party, not being 
called on to elect, continues in the receipt of the 
rents and profits of both properties, such receipt 
cannot be construed into an election to take the 
one and to reject the other; and if one of the pro¬ 
perties does not yield rent to be received, and the 
party liable to elect deals with it as his own, as, 
for instance, by mortgaging it (particularly if this be 
done with the concurrence of the party entitled to 
call for an election), such dealing will be unavailable 
to prove an actual election as against the receipt of 
the rent of the other property (2); and of course, 
the acts from which an election is to be inferred 
must have been done with the intention of electing 
(a), and with full (or at least sufficient) knowledge. 

A person who does not elect within the time 
limited, when a time is limited, will be considered 
as having elected to take against the instrument 


(y) Wake v. Wake, 3 Bro. 0 . C. 255 ; Kidney v. Coussmaker, 12 
Ves. 136. 

(2) Padbury v. Clarke , 2 Mac. & G. 298. 

(a) Dillon v. Parker , 1 Swanst. 380, 387. 
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putting him to his election (b) ; but where no time 
is limited, it is difficult to lay down any rule as to 
what length of time will be binding on the party length of 
(c),—for although the court will not readily hold ciude^ght*o 
him concluded by the mere lapse of time, still Ration 
if he suffers specific enjoyment by others until it 
becomes inequitable to disturb their rights, he will 
be concluded (d). 


(6) Fytchc v. Fytche , L. R. 7 Eq. 494. 

(c) Sopwith v. Manghan , 30 Beav. 235. 

(d) Tibbitts v. Tibbitts, 19 Ves. 663. 
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Equity im¬ 
putes an inten¬ 
tion to fulfil 
an obligation. 


I. Covenant 
to purchase 
lands, 
and land is 
purchased. 


CHAPTER XII. 

PERFORMANCE. 

The doctrine of performance is based upon the 
maxim of equity which imputes an intention to 
fulfil an obligation; in other words, when a person 
covenants to do an act, and he does some other act 
of a kind applicable to the performance of his cove¬ 
nant, he is presumed to have had, when he did 
such other act, the intention of performing his 
covenant; and there are two classes of crises in 
which questions of performance arise, namely: (i.) 
Where there is a covenant to purchase and settle 
lands, and a purchase is in fact made, but no settle¬ 
ment is made; and (2.) Where there is a covenant 
to leave personalty to A., and the covenantor dies 
intestate, and property comes thereby in fact to A. 

I. The first class of cases is exemplified and fully 
considered in Lechmere v. Earl of Carlisle (a). There 
Lord Lechmere, upon his marriage with Lady Eliza¬ 
beth Howard, daughter of the Earl of Carlisle, cove¬ 
nanted to lay out within one year after his marriage 
£6000, her portion, and £24,000 (amounting in 
the whole to £30,000) in the purchase of freehold 
lands in possession , in the south part of Great Britain, 
with the consent of the Earl of Carlisle and Lord 
Morpeth (the trustees), to be settled on Lord Lech¬ 
mere for life, with remainder (for so much as would 


{a) 3 P. Wms. 211; Ca. t. Talb. 80. 
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amount to ^800 a year) to Lady Lechmere for 
her jointure, with remainder to the first and other 
sons in tail-male, and with the ultimate remainder 
to Lord Lechmere, his heirs and assigns for ever. 
Lord Lechmere was seised of some lands in fee at 
the time of his marriage ; and after his marriage, 
but without any consent on the part of the trustees, 
he purchased some estates in fee of about £$oo per 
annum, some estates for lives , and some reversionary 
estates in fee expectant on lives ; and contracted for the 
purchase of other estates in fee in possession ; and he 
then died intestate without issue, and without having 
made any settlement on any of these estates. Upon 
a bill being filed by the heir-at-law of Lord Lech¬ 
mere for specific performance of the covenant, and 
to have the £30,000 laid out as therein agreed, it 
was held that the freehold lands purchased and con¬ 
tracted to be purchased in fee-simple in possession 
after the covenant, though with but part of the 
;£30,000, should go in part performance of the cove¬ 
nant ; but that the estates purchased previously to 
the articles , the leaseholds for lives , and the reversions 
in fee expectant on the estates for lives , should not go in 
part performance of the covenant , for these latter could 
not answer the end of the articles like the fee-simple 
purchases in possession did; and the want of the 
trustees' consent was of no consequence; and the 
judgment concluded with these words :—“ Where a 
“ man is under an obligation to lay out ^30,000 in 
“ land, and he lays out part as he can find purchases, 
“ which are attended with all material circumstances, 
“ it is more natural to suppose thoso purchases made 
“with regard to the covenant than without regard 
“to it; for when a man lies under an obligation to do a 
“ thing , it is more natural to ascribe the purchase to the 
“ obligation he lies under than to treat the purchase as 
“a mere voluntary act” And besides the principal 
point established by this case, these further points 
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Deductions 
from Ltchmere 
v. Carl isle 
(Earl). 

1. Perform¬ 
ance may be 
good pro 
tanto. 

2. Previously 
purchased 
lands do not 
count. 


3. Lands pur¬ 
chased, if un¬ 
suitable, do 
not count. 

4. Trustee’s 
consent to 
purchase,— 
want of, is 
immaterial. 


may be deemed to have been established by it, that 
is to say:—1. Where the lands purchased are of 
less value than the lands covenanted to be purchased 
and settled, they will be considered as purchased in 
part performance of the covenant. 2. Where the 
covenant points to a future purchase of lands, it 
cannot be presumed that lands of which the cove¬ 
nantor was already seised at the time of the covenant 
were intended to be taken in part performance of 
it. 3. It cannot be presumed that property of a 
different nature from that covenanted to be pur¬ 
chased by the covenantor was intended as a per¬ 
formance ( b ). And 4. Although by the settlement 
the consent of the trustee is required, still the absence 
of that consent will not prevent the presumption of 
performance from arising, if the other circumstances 
of the purchase are favourable to such presumption; 
and so immaterial is the absence of the trustees 
consent that in one case (c) the doctrine of Lechmere 
v. Earl of Carlisle was extended to a case even where 
the covenant was to pay money to the trustees, to he 
laid out by them in the purchase of land, and the 
covenantor himself purchased the land, and took a 
conveyance to himself of the fee, and died intestate 
without having made a settlement. 


Covenant to 
settle does 
not create a 
lien on lands 
purchased. 


It is to be observed, that a covenant to settle 
lands generally is a mere specialty debt, and will 
not create a specific lien on the lands afterwards 
purchased; and, consequently, such a covenant will 
not affect a purchaser or mortgagee of the lands 
even with notice (d). It might be otherwise, how¬ 
ever, if the covenant was to acquire and settle 
certain specified lands, or, semble , if the covenant 


(b) Pennell v. Uallett , Amb. 106. 

(c) Sowden v. Soivdcn, I Bro. C. C. 582. 
(cO Deacon v. Smith , 3 Atk. 323. 
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was to settle specified lands already acquired by 
the covenantor (e). And here we my perhaps use- 
fully observe that, as regards the covenants to settle acquired pro- 
the after-acquired property of the wife, which are atnictionoT 
usually inserted in marriage settlements, these cove¬ 
nants bind that property in equity, but not as 
against a purchaser for value without notice who 
acquires the legal estate. Moreover, these covenants 
(unless the words thereof are clear to the contrary) 
operate only during the coverture when the wife ' 
is the survivor, although they may operate beyond 
the coverture when the husband is the survivor (/). 

And wc may here also further observe, that although Right of cestui 
the case of following trust money into land pur- ^ 0 ^ u fc s ° fc 
chased with portion of the trust funds has some ^nd,—dhtin- 
resemblance to the case of performance properly so performance, 
called, yet the two cases differ materially,—for in 
the case of performance, the husband is under an 
obligation to purchase the land, while in the case 
of following trust money, the husband is under no 
such obligation, and therefore all turns on the cir¬ 
cumstance that the purchase was in fact made with 
the trust money (g). 

II. The second class of cases in which questions 11. Covenant 
of performance arise is exemplified by the covenant by wUi°and Ve 
of a husband to leave his wife a gross sum of money, share under 
and through his death mtestate she becomes en- Distributions, 
titled to a portion of his personal property under 
the Statutes of Distribution; and in such cases 
the question is whether such distributed share is 
a performance of the covenant, or whether she can 
claim both the distributive share and the money 


(e) Morningt,on v. Keane, 2 De G. & J. 292 ; In re Propert's Pur¬ 
chase, 22 L. J. Ch. 948. 

(/) Fisher v. Shirley, 43 Ch. Div. 290; Broughton v. Broughton, 
1894, 3 Ch. 76. 

(g) Bench v. Bench , ioVes. 511 ; French v. Harrison, 17 Sim. 111. 
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(i.) When hus¬ 
band's death 
occurs at or 
before time 
when the 
obligation 
accrues, distri¬ 
butive share a 
performance. 


Blandy v. 
Widmore ,— 
a case of au 
immediate 
intestacy. 


Ooldsmid v. 
Qoldsmid ,— 
a case of 
a resulting 
intestacy. 


due under the covenant; and the answer to this 
question depends on the following distinction, that 
is to say: Firstly, if the death of the husband 
occurs at the time, or previous to the time, when 
the obligation ought, by the terms of the covenant, 
to be performed, her distributive share will be taken 
as a performance of the covenant pro tanto or in toto , 
according as that share is, on the one hand, less 
than, or, on the other hand, equal to, or greater 
than, the sum due under the covenant; and this 
was the decision in Blancly v. Widmore (h) ; and the 
reason given was that the covenant was to be taken 
as not broken , being merely a covenant on the hus¬ 
band’s part to leave to his widow (and he had left 
to her) the amount specified in the covenant; and 
therefore, she could not come in first as a creditor 
under the covenant, and then for a moiety of the 
surplus under the statute; and in Goldsmid v. Gold - 
$mid (i) it was decided, on the authority of Blandy 
v. Widmore , that where the trusts of a testators 
will failed, and his property became divisible as 
in case of intestacy, the widow’s distributive share 
under the statute was a performance of the covenant 
by the husband under the marriage articles, that 
his executors should, after his death, pay her a 
certain sum of money; for, as observed by Sir T. 
Plumer, M.R., citing Garthshore v. Chalie (&), “ Where 
“a husband covenants to leave or to pay at his 
“ death a sum of money to a person who, independ¬ 
ently of that agreement, and by the mere legal 
“ relation between them, will take a provision, the 
" covenant is to be construed with reference to that; 
“ and if the covenant is that the executors of the 
“ husband shall pay to the widow a given sum, and 
“in her character of widow, created by the same 


(A.) 2 L. C. 291. 

(i) 1 Swansfc. 211, 
(A:) 10 Ves. 1. 
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“ marriage contract, slie in fact obtains from the 
“ executor or administrator that sum, the court is 
“ bound to consider that as payment under the 
“ covenant. These are not cases of an ordinaly debt; 
“ during the life of the husband , there is no breach of 
“ the covenant , that is to say , no debt; the covenant is 
“ to pay after his death, and the inquiry is not 
“ whether the payment of the distributive share is 
“ a satisfaction, but a question perfectly distinct, 
“ whether it is a performance.'* But, Secondly, when 
the decease of the husband occurs after the obligation 
under the covenant has arisen, or, in other words, 
after a breach of such covenant , the widows distributive 
share is not a performance of the obligation; and 
this was the decision in Oliver v. Brickland (« l ), where 
the husbands covenant was to pay a sum within two 
years after the marriage; and he lived after the two 
years , and died intestate, leaving a larger sum than 
what he covenanted to pay, to devolve upon his 
widow as her distributive share; and she was held 
entitled both to the money under the covenant and 
to her distributive share under the statute; for there 
was a breach of the covenant before the death, and 
from the moment of such breach a debt accrued; 
whereas in the first class of cases, the obligation 
to pay did not accrue until the time at which the 
distributive share itself devolved. 


( 1 ) 3 Atk. 420. 


(2.) Where hus¬ 
band's death 
occurs after 
obligation ac¬ 
crues, distribu¬ 
tive share not 
a performance. 
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Satisfaction 
supposes in¬ 
tention. 


I. Of debts 
legacies. 
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CHAPTER XIII. 

SATISFACTION. 

An important distinction exists between satisfaction 
and performance ; for although satisfaction, like per¬ 
formance, supposes intention, still in satisfaction the 
thing done is something different from the thing 
covenanted to be done,—and is, in fact, a substitute, 
for the thing covenanted to be done; whereas in 
performance, the identical act which the party con¬ 
tracted to do is considered to have been done (a). 
The cases on satisfaction group themselves under 
four heads, namely, (i.) Satisfaction of debts by 
legacies; (2.) Satisfaction of legacies by subsequent 
legacies; (3.) Satisfaction of legacies by portions; 
and (4.) Satisfaction of portions by legacies. 

1 ' 

I. Satisfaction of debts by legacies .—In this group 
of cases, the general rule is, “ that if one, being in- 
“ debted to another in a sum of money, does by his 
“ will give him a sum of money as great as, or greater 
“ than, the debt, without taking any notice at all of 
“ the debt, this shall be in satisfaction of the debt, 
“ so that he shall not have both the debt and the 
“ legacy ” ( b ); and this presumption is founded upon 
the maxim, Debitor non presumitur donare . But the 
presumption is not favoured by the court, and the 
court’s leaning against the presumption has led it to 
lay hold of trifling circumstances in order to exclude 


(а) Ooldsmid v. Ooldsmid , I Swanst. 211. 

(б) Talbot v. Shrewsbury , Prec. Ch. 394. 
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the presumption altogether. Thus—I. Words ordi¬ 
narily employed to grant a legacy show an intention 
of favour rather than an intention to fulfil an obli¬ 
gation, i.e. y “ a legacy imports a bounty.” Therefore 
—2. If the legacy bo less than the debt, it has 
never been held to go in satisfaction, even pro tanto 
(< c ). However—3. If the legacy be given simpliciter , 
and be equal to the debt ( d ) ; also, if the legacy be 
given simpliciter > and be greater than the debt (e),— 
in either of these cases, the legacy will be taken as 
a satisfaction of the debt; and in either of these 
cases, if the debt is afterwards discharged by pay¬ 
ment before the testator s death, the legacy may be 
held to have ceased to be payable (/). But—4. No 
presumption of satisfaction will be raised where the 
debt of the testator was contracted subsequently to 
the making of the will,—for the testator could 
have had no intention of making any satisfaction 
for what was not at the time in existence {g ); and 
the rule appears to be the same if the debt be 
created contemporaneously with the gift of the 
legacy ( 7 i). Also—5. Equity will lay hold of slight 
circumstances to indicate an intention that the 
legacy is not to go in satisfaction, e,g. (1.) Where 
there is an express direction in the will for payment 
of debts AND legacieSy the court will infer that it was 
the intention of the testator that both the debt and 
the legacy should be paid to the creditor ; and this 
is called the rule in Chanccys case (i ) } — a rule which 
it was generally supposed would not apply in the 


(c) Eastwoode v. Vinke, 2 P. Wms. 617. 

(tf) Haynes v. Mico t 2 Bro. 0. 0. 130. 

(«) Talbot v. Skrewsburi/y 2 L. C. 352. 

(/) Pankhurst v. Howcll t L. R. 6 Ch. App. 136 ; QiUings v. Fletcher , 
38 Ch. Div. 373. 

( g ) Cranmer’t Case t 2 Salk. 508. 

(A) Wiggins v. Ilorlock , 39 Ch. Div. 142. 

(i) 1 P. Wms. 408. 

R 


1. Legacy im¬ 
ports bounty. 


2. Legacy less 
than debt. 


3. Legacy 
equal to, or 
greater than, 
debt. 


4. Debt con¬ 
tracted after 
will. 


5. Circum¬ 
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(1.) Direction 
in will for pay 
ment of debts 
and legacies. 
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(3.) Contingent 
legacy. 


If. Satisfaction 
of legacies by 
subsequent 
legacies. 


case of a direction to pay debts alone (k) y —unless, 
semble , the gift of the legacy followed on the direc¬ 
tion to pay the debts (l ); it has been recently held, 
however, in Bradshaw v. Huish (m), that a direction 
to pay the debts is of itself sufficient. And again,— 
(2.) Where the time fixed for the payment of the 
legacy is different from the time when payment of 
the debt is demandable, both debt and legacy will 
(as a rule) be payable (n),—unless where ( 0) the 
legacy is payable at an earlier date than the debt; 
and where no time is fixed for payment of the 
legacy (p), the legacy (although equal to or greater 
than the debt), will not be deemed a satisfaction of 
the debt. Also—3. Where the legacy is of residue, 
or is otherwise contingent or uncertain, it will not 
be held a satisfaction of the debt ( q ), even of a debt 
due to a child (r),—and this is because a gift of 
residue is necessarily uncertain; and a bequest of 
residue to a wife even will not be a satisfaction of 
a debt due to her (s), being in a manner less than 
the debt (t). 

II. Satisfaction of legacies by subsequent legacies .— 
In this group of cases the legacies may be either * (*) 


(6) Rowe v. Rowe , 2 De G. & Sm. 297, 298; Cole v. Willard , 
25 Beav. 568; Pinchin v. Simms , 30 Beav. 119; Glover v. Uartcup , 
34 Beav. 74. 

( l) Wigqins v. I lor lock, 39 Ch. Div. 142. 

(m) 43 Ch. Div. 260. 

(») Clarke v. Sewell , 3 Atk. 96; Haynes v. Mico , I Bro. Ch. Ca. 129. 

(0) Wather v. Smith, 4 Mad. 325. 

( p ) In re Dowse , 50 L. J. Ch. 285 ; Calham v. Smith , 1895, 1 Ch. 
516. 

(7) Barrett v. Beckford , 1 Ves. Sr. 519. 

(r) Crichton v. Crichton , 1895, 2 Ch. 853. 

(*) Devese v. Pontet , I Cox, 188; Bartlett v. Qillard , 3 Russ. 149. 

(<) The Roman law used to hold, and English common-sense agrees, 
that a payment may be less in any one of four ways, viz., re y — i.e. t in 
amount; loco y —t.c., in convenience of place; tempore y — i.e. y in time ; 
and causd, — i.e. y in quality ; and if the like distinctions were familiar 
in English law, all the foregoing cases of the court’s leaning against 
satisfaction would be resolvable into one case, namely, a legacy of less 
than the debt. 
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(i.) by the same instrument, or (2.) by different (1.) Under the 
instruments. And, Firstly, when legacies of quantity menfc- 118 *™" 
in the sa 7 ne instrument, whether a will or codicil, are ?^ ual 

... ' legacies are 

given to the same person simplieiter , and are of substitutive. 
equal amount, one only will be good; nor will small 
differences in the way in which the gifts are con¬ 
ferred afford internal evidence that the testator in¬ 
tended they should be cumulative ( u); but if the (6.) Unequal 
legacies given by the same instrument are of unequal Emulative, 
amount, they will be considered cumulative (v). 

Secondly, where a testator by different testamentary ( 2 .) Under 
instruments has given legacies of quantity simplieiter stmmTnts) 1 — 
to the same person, the court, considering that he equal 

who has given more than once must primd facie or unequal, are 
mean more than one gift, awards to the legatee both cumulatlve > — 
the legacies; and in such a case it is immaterial 
whether the subsequent legacy differs or not in 
amount from the prior one (x). But though the Unless same 
legacies are in different instruments, if they are not pressed and 
given simplieiter , but the motive of the gift is ex- samesum - 
pressed in each, and the same motive is expressed in 
each, and the same sum is given, the court considers 
these coincidences as raising a presumption that 
the testator did not by the subsequent instrument 
mean another gift, but only a repetition of the 
former gift (y). But the court raises this pre¬ 
sumption only where the double coincidence occurs 
of the same motive and the same sum in both instru¬ 
ments ; for if in either instrument there be, on the 
one hand, no motive , or a different or additional motive 
expressed, and the sum be the same in both instru¬ 
ments ( z); or if the same motive be expressed in the 


(u) Greenwood v. Greenwood, i Bro. C. C. 31 n. 

(r) Hootey v. Ilatton, 1 Bro. C. C. 390 n.; Yockney v. Hansard, 
3 Hare, 620. 

(x) Roch v. Callen, 6 Hare, 531 ; RusseU v. Dickson , 4 H. L. Cas, 
293 - 

( y ) Benyon v. Benyon, 17 Ves. 34. 

(2) Ridyes v. Morrison, I Bro. C. C. 388. 
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different instruments, but the sums are not the same 
(«), the presumption will, in either case, be in favour 
of cumulation; but where the second instrument 
expressly refers to the first, or where by intrinsic 
evidence (&), or even by extrinsic evidence (c), it is 
shown to be a mere copy or duplicate of the first, 
it will so far be held substitutional. And on the 
question of the admissibility of extrinsic evidence 
to show that legacies are or are not cumulative, the 
two following rules appear to hold good, namely:— 
(i.) That where the court itself raises the presump¬ 
tion against double legacies, such evidence is ad¬ 
missible to show that the testator intended, in fact, 
the legatee to take both,—for that is in support of 
the apparent intention of the will, and is in fact 
in restoration of the plain effect of the instrument; 
but (2.) Where the court does not raise any con¬ 
trary presumption, no such evidence is admissible 
to show that the testator intended the legatee to 
take in fact one only,—for that is in opposition to 
the will, and is in destruction of the plain effect of 
the instrument (< d ). 

III. The satisfaction {otherwise the ademption) (e) 
of a legacy by a subsequent PORTION ; and, IV. The 
satisfaction of a PORTION by a subsequent legacy. —In 
both these groups of cases, the general rule may be 
expressed in words taken from the leading case of 


(a) Hurst v. Beach , 5 Mad. 352 ; Baby v. Miller, 1 E. & A. 218. 

(b) Fraser v. Byny, 1 Russ. & My. 90; Coote v. Boyd, 2 Bro. C. C. 
521 ; Currie v. Pye , 17 Ves. 462. 

(c) Hubbard v. Alexander , 3 Ch. Div. 738 ; Whyte v. Whyte, L. R. 
17 Eq. 50. 

(d) Hurst v. Beach, 5 Mad. 351 ; Hall v. Hill, 1 Dr. & War. 94 ; Lee 
v. Pain, 4 Hare, 216. 

(e) “ With reference to cases ... of a previous settlement and a 
subsequent will ... it is now quite settled, that there is no difference 
between the two cases, beyond the verbal difference that the term 
satisfaction is used where the settlement has preceded the will, and 
the term ademption where the will has preceded the settlement. I11 
substance, there is no distinction between the principles applied to the 
two classes of cases.”— Coventry v. Chichester , 2 II. k M. 159. 
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Py?n v. Lockyer (/), as follows: “ Where a parent General rule, 

“ gives a legacy to a child, not stating the purpose J^abie nly 
“ with reference to which he gives it, the court 
“understands him as giving a portion, and by a 
“ sort of artificial rule—in the application of which 
“ legitimate children have been very harshly treated, 

“ upon an artificial notion and a sort of feeling called 
“ a leaning against double portions—if the father 
“ advances a portion on the marriage of that child, 

“ the portion is presumed to be an ademption of the 
“ legacy pro tanto or in toto , as the money advanced 
“ is respectively less than, or equal to, or greater 
“ than, the sum expressed to be given as a legacy.” 

And in both groups of cases the following particular 
applications of the general rule hold good, that is to 
say:—Firstly, in the case of double provisions, the Rule does not 
doctrine of satisfaction does not in general apply to ie^es S and 
legacies and portions to strangers, but only where portions to a 
the parental relation or its. equivalent exists. If, eluding (for 
therefore, a person gives a legacy to a mere stranger, lu^ifegitimat 
and then makes a settlement on that stranger,—or chlld * 
first agrees to make a settlement on that stranger, 
and then bequeaths a legacy to him,—the stranger 
is entitled in either case to claim under both instru¬ 
ments; and for the purpose of this doctrine, it is 
settled that an illegitimate child is in the eye of 
the law a stranger; and unless other circumstances 
are found than the bare relation of parentage “by 
nature,” the illegitimate child is at liberty to claim 
a double provision (<?). But if a legacy (say, of Legacy to 
residue) is given to be divided equally between or ^ndrenand° f 
among children and strangers, and the children’s 
legacies are afterwards satisfied by portions, and the of children’s 
strangers (including the illegitimate children) also re- * f ares “ e e ° 
ceive advances, these last-mentioned advances would 


(/) 5 My. & Cr. 29 ; Pollock v. Worrall, 28 Ch. Div. 552. 
($r) Ex parte Pyc y 18 Yes. 140. 
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not operate (it is true) as a satisfaction of the 
strangers shares of the residue; but neither would 
these latter shares bo increased by the satisfaction 
of the childrens shares (li ),—for satisfaction has for 
its object equality between the children, and that 
object does not in sueli a ease extend to augmenting 
the strangers' shares. And again, even in the case 
of strangers (including illegitimate children), if the 
legacy be given for a particular express purpose, and 
the testator advances money for the same purpose, 
that will be an ademption of the legacy ( i ),—but not 
if the purpose of the legacy is not specified, although 
the purpose of the advancement is ( k ). 

And, in passing, it may be observed that the pre¬ 
sumption against double portions, although it has 
been sometimes characterised as a hard and artificial 
rule, is really founded on good sense and justice; 
and in Suisse v. Lowther (/), Wigram, Y.C., says of 
it:—“ The reason for the presumption against double 
“portions as between parent and child is this—a 
“parent makes a certain provision for his children 
“ by will, if they attain twenty-one or marry; he 
“ afterwards makes an advancement to a particular 
“ child; the court concludes that by such advance- 
“ ment the parent intends that he has satisfied, or 
“ in part satisfied, in his lifetime the obligation which 
“ he would otherwise have discharged at his death; 
“ on the other hand, where there is no relation, either 
“ natural or artificial, of parent and child, the^ gift 
“ proceeds from the mere bounty of the testator; and 
“ there is no reason within the knowledge of the court 
“ for cutting down or for cutting out the gift, or why 


(A) Montejiore v. QuedaUa , i D. F. & G. 93 ; and Kirk v. Eddowes , 
3 Hare, 509 ; Meinertzhagen v. Walters , L. R. 7 Cb. App. 670. 

(t) Monde v. Moncky l Bail. & B. 303. 

(&) Pankhurst v. Howell , L. R. 6 Ch. App. 136. 

( 1 ) 2 Hare, 435. 
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“ the court should assign any limit to a bounty which 
“ is wholly arbitrary. The consequence is, as Lord 
" Eldon observed, that a natural child sometimes 
" stands in a better situation than a legitimate child; 

" but that is an accidental anomaly, and one which 
“ very rarely operates ” ( m ). 

For the general rule applies, even in the case of The presump- 
illegitimate children and of other strangers, if they where P fche 6S 
be persons towards whom the donor has placed donor has 

r „ f. placed himself 

himself “in loco parentis ; and the only question is, in loco parentis 
What is signified by the words "putting ones self in whatis°put- 
loco jparentis ? ” and to this question Powys v. Mansfield 
(n) supplies the answer. In that case, Sir John rentier 
Barrington had by his will given £ 10,000 to one of 
his nieces, and had afterwards settled £10,000 on 
the marriage of the same niece; and the question 
was, whether he stood “ in loco parentis ” to the niece, 
so as to bring into application the doctrine of satis¬ 
faction. Now the niece was one of the daughters of 
Sir John's brother, Fitzwilliam, and the general rela¬ 
tions subsisting between the uncle and his nieces 
" were thus stated in the evidence: That Sir Fitz- 
“ william, in compliance with the wishes of Sir John, 

" resided near Sir John, in the Isle of Wight, and 
"maintained a more expensive establishment than 
"his (FitzwillianTs) income (which did not exceed 
"£400 a year) would allow of; that Sir John and 
"his brother lived on the most affectionate terms 
" with each other; that for several years Sir John 
" gave his brother £ 1000 a year; that he took the 
" greatest interest in his nieces, behaving to them as 
" a father and as the kindest of parents, and not 
" showing more partiality to one than to another; 

" that he frequently gave them pocket-money, and 


(m) Lawes v. Lawcs t 20 Ch. Div. 81. 

(n) 6 Sim. 544 ; 3 My. k Or. 359. 
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“ made them other presents, and occasionally ad- 
“ vanced money to defray the expenses of their 
“ clothing and education; that he allowed them to 
“ use his horses and carriages, and had them fre- 
“ quently to dine with him, and that one or other of 
“ them was almost constantly staying at his house; 
“ that he was consulted as to the appointment of their 
“ masters and governesses, and as to the marriages of 
“such of them as were married; and that on the 
“ plaintiffs marriage the terms of the settlement were 
“ negotiated between the plaintiff and Sir John and 
“ their respective solicitors, without any interference 
“ on the part of Fitzwilliam.” And upon these facts, 
the Lord Chancellor Cottenham held that Sir John 
had placed himself "in loco parentis” to this par¬ 
ticular niece, observing:—“The authorities leave in 
“ some obscurity the meaning of the phrase, * putting 
“one's self in loco parentis ; } but it clearly has reference 
to “ the office and duty of making provision for the child . 
“ The rule, both as applied to a father and to one in 
“ loco parentis , is founded upon the presumed intention ; 
“ a father, e.g. y is supposed to intend to do what he is 
“in duty bound to do—namely, to provide for his 
“ child according to his means; and a stranger who 
“ has assumed that part of the office of a father may 
“ be supposed to intend the same thing; and the eir- 
“ cumstance of his having so acted towards the child 
“ as to raise a moral obligation to provide for it, 
“ affords a strong inference of an intention on his 
“ part to do so; and the circumstance that the child has 
“ a father alive with whom it resides and by whom it is 
“ maintained , affords no inference against such intention 

It will be remembered that in the case of satisfac¬ 
tion of a debt by a legacy, equity leans most strongly 
against the presumption ; but in the case of satisfac¬ 
tion of portion by legacy or of legacy by portion, the 
leaning of the court is all the other way; and the 
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presumption therefore will not be repelled “ by slight 
“ circumstances of difference between the advance and 
the portion; ” nay, even material differences do not 
count when it is a question of the satisfaction of 
legacy by portion, or of portion by legacy. Thus, in 
Lord Durham v. Wharton (0), where a father by will 
bequeathed £ 10,000 to trustees, one-half to be paid 
at the end of three years, and the other half at the 
end of six years from his death, with interest in the 
meanwhile; and he declared the trusts to be for his 
daughter for life, and after her decease in trust for 
her children, as she should appoint by deed or will, 
and in default of appointment for all her children 
equally; and subsequently, on the marriage of the 
daughter, he agreed to give her £1 5,000, to be paid 
to the intended husband, he securing by the settle¬ 
ment pin-money and a jointure for his wife, and 
portions for the younger children of the marriage,— 
The £ 10,000 legacy was held to be satisfied by the 
£ 15,000 portion. Moreover, the same principle will 
be applied not only where, as in the above case, the 
will precedes the settlement, but where the order of 
events is, first, a settlement, secondly, a will; and this 
was in fact the decision in Thynne v. Glengall (p). In 
that case, a father having, upon the marriage of his 
daughter, agreed to give her a portion of .£100,000 
consols, made an actual transfer of one-third thereof 
to the four trustees of the marriage settlement, and 
gave them his bond for the transfer of the remainder 
in like stock upon his death,—the stock to be held 
by them in trust for the daughters separate use for 
life, and after her death for the children of the mar¬ 
riage, as the husband and she should jointly appoint; 
and afterwards, by his will, the father gave to two 


(0) 3 Cl. & F. 146; Tutsaud v. Tussaud , 9 Ch. Div. 363. 

{p) 2 H. L. Caa. 131 ; Mayd v. Field , 3 Ch. Div. 5S7 ; Bcthell v. 
Abraham , 3 Ch. Div. 590, 591 n. 


Same princi¬ 
ples applicable 
when settle¬ 
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of the trustees a moiety of the residue of his personal 
estate in trust for the daughters separate use for life, 
remainder for her children generally as she should by 
deed or will appoint,—The court held that the moiety 
of the residue given by the will was a satisfaction of 
the sum of stock not actually transferred, being the 
portion thereof secured by the bond; and the court 
based its judgment on the following ground:—“Equity 
“ leans against legacies being taken in satisfaction of a 
“ debt , but leans in favour of a provision made by will 
“ being in satisfaction of a portion by contract, feeling 
“ the great improbability of a parent intending a 
“ double portion for one child, to the prejudice gene - 
“ rally , as in the present case , of other children. In the 
“ case of a debt , therefore, small circumstances of dif- 
“ ference between the debt and the legacy are held to 
“ negative any presumption of satisfaction; whereas, in 
“ the case of portions , small circumstances are disre- 
“ garded. So in the case of a debt , a smaller legacy is 
“ not held to be in satisfaction of part of a larger 
“ debt; but in the case of portions , it is held to be a 
“ satisfaction pro tanto. In the case of a debt , a gift 
“of the whole or part of the residue cannot be a 
“ satisfaction, because it is said, the amount being un- 
“ certain, it may prove to be less than the debt; but 
“ the reason given for the rule as applicable to debts 
“ cannot apply to portions; on the contrary, as the 
“residue must be supposed by the testator to have 
“ been of some value, it ought to be considered as a 
“ satisfaction either altogether or pro tanto , according 
“ to the amount.” 

Where settle- Where, however, the settlement precedes the will 
Zl persons and the trusts are dissimilar, the # persons entitled 
it flre g g««i ? - r un( ler the settlement are quasi-purchasers, and as such 
purchasen, cannot be deprived against their will of their rights 
elect between upon any presumed intention ot the testator; at the 
and the wuu nt utmost, they can only be put to elect whether to take 
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under the will or under the settlement; and tho pre¬ 
sumption against double portions will, in such a ease, 
be much more easily rebutted than where the will 
precedes the settlement; or, to use the words of Lord 
Cranworth in Chichester v. Coventry (q) :—“ When the 
“ will precedes the settlement, it is only necessary to 
“ read tho settlement as if the person making the pro- 
“ vision had said, ‘ I mean this to be in lieu of what 
“ I havo given by my will; ’ but if tho settlement 
“ precedes the will, the testator must be understood 
“ as saying, 1 1 give this in lieu of what I am already 
“ bound to give, if those to whom I am so bound will 
“ accept it; *” and, in fact, in the before-stated case 
of Thynne v. Glengall ,—the settlement in that case 
having preceded the will,—an inquiry was directed 
whether it was for the benefit of the daughter and 
her children to take under the will or under the 
settlement, and she was to elect accordingly. 

It is also to be observed, that in Thynne v. Glengall 
the question of satisfaction arose only 'with regard to 
the untransferred stock; and, in fact, the principle of 
satisfaction does not apply at all as regards advances 
actually made upon a settlement or other advancement 
previously to the will (r). But it is otherwise when 
such advancement is made subsequently to the will; 
therefore, where a father bequeathed his residuary 
estate (which comprised his business of a bookseller) 
equally between his two sons and his threo daughters, 
and subsequently assigned his business to his two 
sons, that was held to be a satisfaction of the son’s 
bequest (s); and when a person in loco parentis gave 
a bond to A. for the payment to him of ;£ 10,000 on 
a day therein specified, and a few weeks beforo the 


(5) L. R. 2 H. L. 87 ; Bennett v. Houldsworth, 6 Ch. Div. 671. 

(r) Watson v. Watson, 33 Beav. 574; Hatfield v. Minet , 8 Ch. Div. 
136 ; and see Crichton v. Crichton , 1895, 2 Ch. 853. 

{s) Vickers v. Vickers, 37 Ch. 525. 


Satisfaction is 
only where 
both pro¬ 
visions remain 
in fieri. 
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day ho took A. into partnership with him, that was 
held to bo a satisfaction of tho bond (t). 


Allotments Where the donee of a special power of appoint- 
power,—when ment appoints by will the whole fund equally among 
a satisfaction. } ier children, anc j afterwards appoints by deed a 
portion of the fund to one of such children exclu¬ 
sively, the .rule against double portions will not, in 
general, apply; and therefore the last-mentioned 
child (appointee by deed) will share also and equally 
with the whole class of children (appointees by 
will) (u ),—unless the appointment by deed has been, 
in fact, a mere anticipation of the share appointed 
by the will, and has been accepted as such by the 
appointee ( v ). 


The testator's 
intention, 

I although not 
express, but 
implied only, 
may exclude 
satisfaction. 


In all cases of alleged satisfaction, the surround¬ 
ing circumstances (including tho true construction 
of the will) must be considered, and the intention 
fairly gathered therefrom ( x ). Thus, in Chichester v. 
Coventry (y), where a testator had on the marriage 
of his daughter covenanted to pay to the trustees 
of the settlement, three months after demand , the sum 
of ;£ 10,000 upon the trusts of the settlement, and 
had paid interest thereon in the meantime, but died 
without having paid the principal sum; and by his 
will he gave his property to trustees on trust, in the 
first place to pay his debts and legacies, and thereafter 
to divide the residue into equal moieties, and to 
transfer the same to his daughters,—The court held, 
that the gift by the will, on the true construction 
thereof, was clearly not a satisfaction of the testators 
covenant in the settlement; and that accordingly 


( t) Lawes v. Lawes , 20 Ch. Div. 81. 

(u) Ingram v. PapiUon , 1897, 2 Ch. 574. 

(r) Ingram v. PapiUon , 1897, W. N. p. 178. 

(*) Whitehouse v. Edwards , 37 Ch. Div. 683; Qillings v. Fletcher , 
38 Ch. Div. 373. 

{y) 2 H. & M. 159. 
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the £1 0,000 must be deducted from the testators 
assets before the residue was divided into moieties,— 
and, in fact, the true construction of the will may 
be said to bo the primary consideration, and it is 
only with a view to arriving at the true construction 
of the will that the surrounding circumstances may 
be taken into account (z). 

It was for some time an unsettled point as to Sum given by 
whether, if the sum given by the second instrument mentfincM^" 
was smaller than that given by the first, the less satisfaction 
sum operated as a total satisfaction 01 the larger; 
and it was for a long time considered that the 
settlement of a smaller portion effected a complete 
ademption of a larger legacy given by a previous 
will; but in Pym v. Lockyer (a) the true rule was at 
length established, that an advancement subsequent 
to the will, if less in amount than the sum given by 
the will, was to be considered a satisfaction pro tanto 
only. | 

Where a parent or husband gives a legacy to his Legacy to a 
child (b) or wife (c), to whom he is already indebted , being a*™* 2 * * * 6 ’ 
the case stands on the same footing as a legacy to creditor - 
any other person in satisfaction of a debt; hence a 
subsequent legacy will not, in the absence of inten¬ 
tion, express or implied, be considered as a satisfaction 
of the debt,—unless it be given simpliciter y and be 
either equal to or greater than the debt; and the 
presumption of satisfaction will also, in these cases, 
be repelled by any of those slight circumstances 
which take a bequest to a stranger out of the general 
rule (1 d ). But where a parent, being indebted to his 


(2) Lacon v. Lacon , 1891, 2 Ch. 482. 

(a) 5 My. & Cr. 29; Pollock v. I Vorrall, 28 Ch. Div. 552. 

(b) Stocken v. Stocken, 4 Sim. 152. 

(c) Foicler v. Fowler , 3 P. Wins. 353 ; Cole v. Willard, 25 Beav. 
568. 

(rf) Crichton v. Crichton, 1895, 2 Ch. 853. 
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Advancement child, makes in liis lifetime an advancement to the 
whom father child upon marriage, or upon some other oeeasion, 
is indebted. 0 f a portion equal to or exceeding the debt, it will 
primd facie be considered a satisfaction (e ); and in 
such a case it is immaterial that the husband or 
wife may be ignorant of the debt (/),—there being 
few eases where a father will not be presumed to 
have paid the debt he owes to his son or daughter, 
when in his lifetime he gives her in marriage a 
Debt owing by greater sum than he owes her. Also, conversely, if 
a child is indebted to his father, and the father gives 
up the debt to the son and afterwards dies intestate, 
to the extent of the debt so forgiven the son is ad¬ 
vanced, and must bring the amount into hotchpot, 
before he will be permitted to share with the other 
children in the distribution of the intestates estate (y); 
but trivial sums paid by a father during his lifetime 
are not an advancement (k) ; also, sums of consider¬ 
able amount even, may (under the speeial circum¬ 
stances of the ease) be deemed no advancement by 
the father ( i ). 

The rule against double portions being a pre¬ 
sumption of law, it may, like other presumptions of 
admissibility law, be rebutted by evidence of extrinsic cireurn- 
admissibility, stanees, i.e., evidence of faets not contained m the 
written instrument itself; and the rules on this 
subject may be gathered from the two cases of Hall 
(i.) To vary or v. Hill ( k ) and Kirk v. Eddowes (/). In Hall v. Hill, 
plaineffectof a stator, on the marriage of his daughter, and 
document, intending to provide a sum of £800 as her portion, 


child to 
father,—for¬ 
given by 
father, is an 
advancement. 


Extrinsic 
evidence,— 
question of its 


(e) Lawes v. Zatces, 20 Ch. Div. 81 ; QUlings v. Fletcher , 38 Ch. Div. 
373 - 

(/) Wood V. Briant , 2 Atk. 521 ; Plunkett v. Leivis, 3 Hare, 316. 
(g) Blockley v. Blackley , 29 Ch. Div. 250; Oppenheim v. Schwedcr , 
\V. N. 1893, P- I2 - 

(A) Montague v. Earl of Sandwich. 32 Ch. Div. 525. 

(i) Crichton v. Crichtonj 1895, 2 Ch. 853. 

(V) 1 Dr. k War. 94. 

( 1 ) 3 Hare, 509. 
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gave a bond for that amount to the husband, pay- where there is 
able by instalments, part thereof to be paid during tk>n of iaw P " 
his life, and the residue upon his decease; and that^ffect 0 — 
afterwards, by his will, he bequeathed to his daughter extrinsic evi- 
a legacy of £ 800 . Parol evidence was tendered on ft dn£L?bie%- 
the part of the defendants to show what was the Hal1 v * HllL 
real intention of the testator; and the question 
being whether the parol evidence was admissible, 
the Lord Chancellor said :—“ There is no doubt of 
“ the general rule, that when by presumption yon come 
“ to a construction against the apparent intention of the 
“ instrument , that may be rebutted by parol evidence; 

“ but here the will gives a legacy to the daughter 
“ simply, and no presumption of satisfaction is raised 
“ by the law in such a case . I am asked, however, 

“ to insert in the will a declaration by the testator, 

“ that he means the legacy to be a satisfaction of 
“ the debt; and I am of opinion I can do no such 
“ thing, yi On the other hand, in Kirk v. Eddowes (m), {2.) To confinn 
a father bequeathed ^3000 for the separate use of of'theXcu^ 
his daughter for life, with ulterior trusts for her 
children; and subsequently he gave the daughter presumption of 
and her husband a promissory note for ^500. The triha^effect, 
defendants, in order to show that the ^500 was ^dence*is 
intended as a satisfaction pro tanto of the legacy of 
£3000, tendered parol evidence of the declarations Eddow'es. 
of the testator at the time of handing over the note; 
and the question being whether these contempo¬ 
raneous declarations were to be admitted, Wigram, 

V.C., held, that the evidence was admissible, and on 
the following grounds:—“ If a second instrument 
“ do not in terms adeem the first, but the case is 
“ of that class in which, from the relation between 
“ the author of the instrument and the party claim- 
“ ing under it, the law raises a presumption that the 
“ second instrument was an ademption of the gift by the 


(m) 3 Ha. 509; In re Applebee , Leveson v, Btalcs , 1891, 3 Ch. 422. 
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“ instrument of earlier date , evidence may be gone 
“into to show that such presumption is not in 
“accordance with the intention of the author of 
“ the gift; and where evidence is admissible for that 
“ puiyose, counter-evidence is also admissible . In such 
“ cases, the evidence is not admitted on either side 
“for the purpose of proving in the first instance with 
“what intent either writing was made, but for the 
“ purpose only of ascertaining whether the PRESUMPTION 
“ which the law has raised be well or ill founded . . . . 
“ The evidence does not touch the will; it proves 
“ only that a given transaction took place after the 
“will was made, and proves what that transaction 
“was, and calls upon the court to decide whether 
“ the legacy given by the will is not thereby 
“ adeemed.” 


( 2 73 ) 


CHAPTER XIY. 

ADMINISTRATION OF ASSETS. 

Where a testator dies indebted, baying disposed of Admmistra- 

0 . turn. 

his divers properties among divers persons, it otten 
becomes material to consider the order in which,, and 
sometimes the extent to which, his several properties 
are applicable in or towards the liquidation of his 
debts. Every description of the testators property, 
whether it be real or whether it be personal estate, 
is of course now liable for the payment of his debts; 
but for various reasons, some of them historical, and 
others of them merely natural, certain properties of 
a deceased testator are liable before others. 

Tho property of a testator (or intestate), regarded Assets, 
in the light of its liability to answer the debts of 
the deceased, is called assets; and assets are either 
legal or equitable ,—legal assets comprising such por- i. Legal 
tions of the property as were and are available at asset8 ‘ 
law for the payment of the debts, and with which 
accordingly the executor or administrator was and 
is chargeable as such in an action at law by a 
creditor of the deceased, and equitable assets com- 2 . Equitable 
prising such portions of the property as were and assets * 
are available only in a court of equity; so that the 
true distinction between legal and equitable assets 
is that which was laid down by Kindersley, V.C., 
in Cook v. Gregson (a), namely, “ that the distinction 
“refers to the remedies of the creditor , and not to the 


(a) 3 Drew. 549. 


S 
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“ nature of the 'property ; and whatever assets the court 
“ of law would , in a creditors action , charge the executor 
“ must be regarded as legal assets . . . that is 
“ to say, every item of property which the executor 
“ has a right to recover, or which vests in him 
“ merely virtute officii!* 


Legal and 
equitable 
assets,—irn- 

S ortance of 
istiuction 
between, for¬ 
merly and at 
present. 


The distinction between legal and equitable assets 
was formerly of much more importance than it is 
now, that importance consisting in this, viz., that 
out of legal assets the specialty debts were paid 
before the simple contract debts, while out of equi¬ 
table assets these two different species of debts were 
payable pari jiassu, without any priority the one over 
the other. Also, where the court had to deal with 
a mixed fund of legal and equitable assets, and 
specialty creditors by virtue of their legal priority 
had exhausted the legal assets, the court, on the 
ground that he who seeks equity must do equity, 
would marshal the equitable assets in favour of the 
simple contract creditors, by paying thereout the 
debts of the latter up to an equality with the specialty 
creditors, before proceeding to a pari passu distribu¬ 
tion of the residue of the equitable assets (b). How¬ 
ever, the distinction between legal and equitable 
assets latterly lost much of its importance, Hinde 
Palmer’s Act (c) having abolished the priority of 
specialty over simple contract debts (c), in the ad¬ 
ministration of the legal assets of deceased persons 
whose deaths happened on or after the ist January 
1870; and the Supreme Court of Judicature Act, 
1875, introduced a still greater equality in the pay¬ 
ment of debts, in the case of people dying insolvent 
on or after the 1st November 1875. The distinction 
between legal and equitable assets is, however, still 


(6) Plunkett v. Pinson , 2 Atk. 290; Bain v. Saddler , L. It. 12 Eq. 
570 ; and see Ashley v. Ashley , 4 Ch. Div. 757. 

( c) 32 k 33 Viet. c. 46. 
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of some importance, that is to say, in the following present im- 
respects, namely:—(i.) In determining whether an JhlaSh 0 ° f 
executor or administrator is entitled to retain his tinction. 
own debt (whether simple contract or specialty) out 
of the assets; and (2.) In determining, semble , the 
extent of the execution available for the creditor 
(plaintiff in an action),—for when the court of law is 
sitting as such, that is to say, when the creditor's 
action is a purely legal action, the legal execution 
would, semble , still be against the legal assets only; 
while if the action was properly framed as an equi¬ 
table action, the execution or equitable relief would, 
sewihle , extend to the equitable assets as well as to 
the legal assets. 


In cases which do not fall within Hinde Palmers The order of 
Act, that is to say, in the case of persons dying before payment of the 
the 1st January 1870, the following was the order 
in which the different species of debts were payable regards deaths 

, r 7 it. before 32 & 33J 

out 01 legal assets :— Viet. c. 46. 


1. Debts due to the crown by record or specialty (< d ). 

2. Debts to which particular statutes give priority 
(e) } e.g., income-tax (/); poor-rates (g ); the amount 
due to a Building Society from the estate of its 
secretary,—in respect of his defalcations ( h ); and the 
amount due to a Savings-Bank from the estate of 
its actuary (i), or to a Friendly Society from. the 
estate of its treasurer (J ),—in respect of moneys re¬ 
ceived and not paid over. 


(d) Att.-Gen. v. Leonard, 38 Ch. Div. 622. 

(e) 17 Geo. II. c. 38, 8. 3; 58 Geo. Ill, c. 73, ss. 1, 2 ; 4 & 5 Will. 
IV. c. 40, a. 12 ; 18 & 19 Viet. c. 63, 8. 23. 

(/) Re IF. /. Henley Co., Limited, 9 Ch. Div. 469. 

(g) Fisher v. Shirley , 43 Ch. Div. 290. 

(h) Moors v. Marriott, 7 Ch. Div. 543. 

(i) Jones v. Williams, 36 Ch. Div. 573. 

(j) In re Miller, Fx parte Official Receiver, 1893, * 1 Q- 3 2 >* 59 & 
60 Viet. c. 25, 8. 35 ; and distinguish Ex parte Fleet, 4 De G. & 8m. 52 ,* 
Hagan v. Aberdein, W. N. 1896, p. 154. 
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3. Judgments against the deceased duly registered 
( k ); and unregistered judgments recovered against 
the personal representatives ( i ); but not mere orders 
to sign judgment 

4. Recognisances and statutes. 

5. Debts by specialty contracts, for valuable con¬ 
sideration, whether the heir be or be not bound (?i),— 
arrears of rent service, even though the rent be re¬ 
served by parol, ranking equally (in the case of lands 
in England or Wales only) ( 0 ) with specialties (p ); 
and calls upon shareholders in the winding up of com¬ 
panies, being by statute ( q ) made specialty debts (r). 

6. Debts by simple contract,—unregistered judg¬ 
ments against the deceased only ranking pari passu 
with debts by simple contract (s) ; also, dilapidations 
stated by the Bishop under the Ecclesiastical Dilapi¬ 
dations Act, 1871 ( t ), s. 34. 

7. Voluntary bonds; but if a voluntary bond had 
been assigned for value, at any rate in the life of the 
obligor, it would, in the administration of assets, 
have stood on the same footing as a bond originally 
given for value, that is to say, in the fifth group 
of debts (u). 


The order of By running together into one and the same group 
payment of the of debts the debts comprised in the fifth and the 
wuitabU Ut ° f °f the above-mentioned groups, you obtain the 

assets, and also order in which the different species of debts were * (*) 


(£) Stats. 2 & 3 Viet. c. 11; 18 & 19 Viet. c. 15 ; 23 & 24 Viet. c. 
38, as. 3, 4. 5 ; 27 & 28 Viet. c. 112, s. 1. 

( 1 ) Re Williams, L. R. 15 Eq. 270; Hanson v. Stubbs , 8 Ch. Div. 
154 ; Smith v. Morgan , 5 C. P. D. 337. 

(w) Clifford v. Gurney , 1896, 2 Ch. 863. 

(n) 9 Co. 88 b. 

{0 ) Vincent v. Godson , 4 D. M. & G. 456. 

(p) Shirreff v. IlastingSy 6 Ch. Div. 610. 

(q) 25 & 26 Viet. c. 89, ss. 75, 76. 

(r) Buck v. Robson , L. R. 10 Eq. 629. 

(*) Kemp v. Waddingham , L. R. 1 Q. B. 355 ; Van Ghcluive v. 
Nerinckzy 21 Ch. Div. 189. 

(t) Wayimn v. Monk , 35 Ch. Div. 583. 

(u) Payne v. Mortimer t 4 De G. & J. 447. 
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always payable out of equitable assets; and in eases (under the Act 
where Hinde Palmer’s Act applies, the order last ^^asset^! ° f 
mentioned is also the order in which the different 
species of debts are now payable out of legal assets 
also,—the effect of that Act (wherever it applies) 
being to abolish in every administration action the 
distinction between legal and equitable assets, so far 
as regards creditors whether by specialty or by 
simple contract, but without prejudice to the exe¬ 
cutor’s retainer (v), and without prejudice to the 
crown’s priority (#). 

The priority above specified is that which is Executor may 
observed where the assets are applied in a due course creditorTo 
of administration; but there is nothing to prevent ^j^ther^ ^ 
an executor, even to the present day, paying one different de ; : 
creditor (although of an inferior degree) before any decree~or ntl1 
other creditor (although of a superior degree), or 
even paying a statute-barred debt (y),—at least at 
any time before decree in an administration action, 
when no receiver of the estate has been appointed 
or injunction obtained (2); and in order, therefore, 
to prevent such preferential payment, it is necessary 
either to obtain an injunction or the appointment of 
a receiver in the action before decree, or else to 
obtain a speedy consent decree for administration (a); 
and apparently now the injunction or receiver is the 
safer remedy, an administration decree, which was 
formerly a matter of right at the hearing (6), being 
no longer so, and the courts showing the greatest 
reluctance to make such a decree when a more par- 


(r) Job v. Job, 6 Ch. Div. 562 ; Wilson v. Coxwcll , 23 Ch. Div. 764 ; 
Calvcr v. 'Laxton. 31 Ch. Div. 440 ; Earp v. Briggs, W. N. 1894, p. 162. 

( x) In re Bentinck , Bentinck v. Bentinck, 1897, I Ch. 673. 

(y) Bray v. Tojicld , 18 Ch. Div. 551. 

(r) In re Badcliffe, 7 Ch. Div. 733; Vibart v. Coles, 24 Q. B, D. 

364. 

(a) Hanson v. Stubbs, 8 Ch. Div. 154. 

(b) Orr Eicing v. Orr Ewing, 9 App. Ca. 34. 
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or, until 
issue of 
originating 
summons, 
involving the 
question. 


ticular order appears likely to suffice (c). Still the 
mere issue of an originating summons under Order 
lv. Rule 3, has the effect of instantly checking the 
executor so far as regards anything necessarily in¬ 
volved in the relief or question asked for or raised 
by the summons (< d ),—but not as regards any other 
matter not necessarily involved therein (e ); the 
court may, however, interfere, and of its own motion, 
to grant all due protection on (or pending the dis¬ 
posal of) such 'a summons (/). Also, where the 
will being disputed, the grant of probate is delayed, 
and an administrator pending that litigation has 
been appointed, any creditor may obtain a decree 
for administration against such administrator pendente 
lite , equally as if he were an executor who had duly 
obtained probate (g). 


i. Legal as- It is not worth while to enumerate all the 
ratio7of Ume " varieties of legal assets; but it may be usefully 
noticed here, that lands not charged with the pay¬ 
ment of debts were for the first time made liable 
for the payment of debts generally in 1833, and 
were made legal assets,—although to be administered 
only in equity,—by the statute 3 & 4 Will. IY. c. 104, 
which extended to deceased non-traders the remedy 
given in 1807 by the statutes 47 Geo. III. c. 74, 
and 11 Geo. IY. and 1 Will. IV. c. 47, against de¬ 
ceased traders (h), preserving, however, the rights of 
creditors by specialty in which the heirs were bound, 
and for that purpose providing that, in the admin¬ 
istration of the real estate made liable by the Act, 
such creditors should be paid in full in priority to 


(c) Lane v. Lane, 25 Ch. Div. 66; Alexander v. Caldcr , 2S Ch. Div. 
457 ; Broion v. Burdett y 40 Ch. Div. 244. 

{d) Order lv. Rule 12. 

(c) Whitaker v. Barrett , 43 Ch. Div. 70. 

(/) JIunt v. Wenham, 1S92, 3 Ch. 59. 

(g) In rc Tdeman , Westwood, v. Booker , 1S97, 1 Ch. S66. 

(/i) Small v. Ilcdgeley , 34 Ch. Div. 379. 
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simple contract creditors and to creditors by specialty 
in which the heirs were not bound; but Hinde 
Palmers Act (where it applies) has clearly now 
abolished this priority. Also, where a vendor dies 
before completion of the sale, the unpaid purchase- 
moneys are legal assets receivable by his executor (i) ; 
and estates pur autre vie are legal assets, although 
the executor may have to go into a court of equity 
to obtain them (k ); and the equity of redemption of 
a sum of money charged on land (/), and of lease¬ 
holds, is legal assets. 


Equitable assets are of two kinds, being either (1) 11. Equitable 
Equitable assets which are so by virtue of their own varieties of. 
nature and character,—these not being attainable 
by the executor virtute officii , and not being charge¬ 
able against the executor in an action at law by the 
creditor, or rather not having been so chargeable 
prior to the Judicature Acts, 1873—75, although, 
semble , the executor would now be chargeable with 
them even at law if the action at law was properly 
framed for obtaining equitable relief; or (2) Equi¬ 
table assets so created by the act of the testator. 

And the former of these two species of equitable 1. Equitable 
assets consist of or comprise the following properties, tur^of^r™" 
namely,— (a.) Property over which the testator has enumeration^ 
exercised a general power of appointment (m ); and of. 
when the testator is a female, and being the donee (a.) Property 
of a general power, she exercises that power by her pointed^in^ 
will, she renders the appointment property equi- exerci ® eof 
table assets for the payment of her own debts,—not 
merely her ante-nuptial debts, but all her debts 
contracted with reference to her separate estate 


(t) Att.-Gen. v. Brunning, 8 H. Ij. Ca. 25$. 
(At) Christy v. Courtenay , 26 Beav. 140. 

(f) Mutlow v. Mutlow , 4 De G. & J. 539. 
(m) Pardo v. Bingham, L. R. 6 Eq. 485. 




2 SO 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


(6.) Separate 
estate of mar¬ 
ried women. 


2. Equitable 
assets by act 
of testator,— 
enumeration 
of,— 


Charge of 
debts distin¬ 
guished from 
trust,— 


(i.) Iu a trust 
for payment 
of debts, 
mesne rents 
to be re¬ 
tained ; 
secus , in a 
charge of 
debts. 


during the coverture (n ); and. (b.) The separate 
estate of a married woman; and it was only through 
a court of equity that the creditors of a married 
woman could at one time make her separate property 
available (<?),—and such property has, in fact (or at 
least prior to the Judicature Acts, 1873-75, had, in 
fact), no existence in the view of a court of common 
law, unless so far as regards statutory separate 
estate; and even now the remedy obtainable in a 
court of law against the separate estate of married 
women, whether the same be statutory separate 
estate or the separate estate which was and is the 
mere creature of equity, is the equitable remedy, 
and the action at law must be properly framed for 
obtaining such equitable relief (p). 

As regards those assets which are equitable, only 
because so created by the act of the testator, these 
consist of or comprise, (1) Lands charged with the 
payment of the debts, and (2) Lands devised for such 
payment; and besides the difference in the order of 
administration ( q ) to be hereafter noticed, there are 
two important distinctions between an express devise 
of lands on trust for the payment of debts and a 
mere charge of debts upon the lands. For, firstly, 
when lands are devised upon trust to pay the debts, 
the trust-devisee must retain the mesne rents and 
profits towards payment of the debts; but if the 
lands are merely charged with the payment of the 
debts, the person beneficially entitled to the lands 
takes for his own benefit the mesne rents and profits, 


(») Willoughby-Osborne v. Holyoalcc , 22 Ch. Div. 238 ; Bell v. Stocker , 
10 Q. B. D. 129; Turner v. King , 1895, 1 Ch. 361. 

(0) Bruere v. Pemberton, cited as Anon., 18 Ves. 258 ; Owens v. 
Dickenson , Cr. & Ph. 48, 53 ; Mun'ay v. Barlee , 3 My. & K. 209; 
In re Poole's Case , Thompson v. Bennett , 6 Ch. Div. 739. 

(p) Thompson v. Bennett , 6 Ch. Div. 739 ; Bursill v. 7 'anncr, 
13 Q. B. D. 691 ; Scott v. Morley , 20 Q. B. D. 120 ; Donne v. Fletcher , 
21 Q. B. D, 11. 

{q) llarmood v. Oglander , 8 Yes. 124. 
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and is not liable to refund same unless and until 
the sale proceeds of the lands prove insufficient for 
the payment of the debts (r); and in such a case, if 
the lands devised are charged with legacies, the 
legatees are not entitled as against the charged 
devisee to the back rents, even although the estate 
should prove insufficient for payment of the legacies 
(s). And secondly, it was always the rule of equity, 
and under the Judicature Act, 1873, sect. 25, sub-sect. 
2, it is now a rule in all the courts, that (subject to 
any question as to the applicability of the Trustee 
Act, 1888, s. 8), as between an express trustee and 
his cestui que trust , no length of time is a bar (t ); 
while if the creditors have merely a charge upon 
the lands in their favour, they must look after 
themselves, for otherwise they would have been 
barred after twenty years by the Statute of Limita¬ 
tions, 3 & 4 Will. IV. c. 27 (u), s. 40, and they would 
now be barred after twelve years by the present Real 
Property Limitations Act, 1874 (37 & 38 Viet. c. 
57), s. 8; and for a devastavit by executors the 
remedy is barred after six years (v). Also, under 
the Real Property Limitations Act, 1874, s - IO > as 
regards any sum of money or any legacy charged 
upon, or payable out of, any land or rent, whether 
at ia w or in equity, the twelve years’ limit of time 
for the recovery thereof is applicable, even although 
the money-legacy should also be secured by an ex¬ 
press trust (x); and for this purpose, it makes no 
difference that the land is reversionary (y). And as 
regards the statutes of limitation generally, it-is to 


(r) Bowles v. Hyatt , 38 Ch. Div. 609. 

\s) AUen v. Longstaffc , 37 Ch. Div. 48. 

( t ) Hughes v. Wynne, T. & R. 309 ; Totvnshend v. Townslund, l Cox. 


29, 34 - 

(«) Jacquct v. Jacquct , 27 Beav. 332 ; Scott v. Jones, 4 Ci. & Fin. 
382. 

(v) Blake v. Gale, 22 Ch. Div. 820; Roe v. Birch, 27 Ch. Div. 622. 
\x) Warburton v. Stephens, 43 Ch. Div. 39. 

(y) In re Owen, 1894, 3 Ch. 220. 


(2.) In a trust 
for payment 
of debts, 
lapse of time 
no bar; 


in a charge, 
creditors may 
be barred by 
lapse of time. 
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Statute- 

barred 

debts,—when 
they may or 
may not be 
paid by the 
executor. 


Effect of 
decree or 
judgment for 
administra¬ 
tion,—as re¬ 
gards statute- 
barred debts. 


Effect of 
acknowledg¬ 
ment of such 
debts ; 


be observed, that the statutes 21 Jac. I. c. 16 
(simple contract debts), and 3 & 4 Will. IV. c. 42 
(specialty debts) bar the remedy only, but do not 
extinguish the right, i.e ., the debt; but that the 
statutes 3 & 4 Will. IV. c. 27, and 37 & 38 Viet, 
c. 57 (which both relate to moneys charged on 
land), not only bar the remedy, but extinguish the 
right or debt itself (z). Consequently, an executor* 
or in fact any one else, may not pay a debt which 
has been wholly extinguished, and not merely the 
remedy therefor barred by the statutes 3 & 4 Will. 
IY. c. 27, and 37 & 38 Viet. c. 57 (a); but an 
executor may, as we have seen,—and a trustee also 
may (&),—pay a debt barred by the statute 21 Jac. 
I. c. 16, or by the statute 3 & 4 Will. IV. c. 42,. 
and he is not bound to plead either statute in bar,— 
although, if he intends to rely upon it, he must 
specially plead it; but after judgment for administra¬ 
tion , the executor may of course no longer volun¬ 
tarily pay a statute-barred debt, and any of the 
other creditors, or even the legatees or next of kin, 
may object to the payment of the statute-barred 
debt (c), other than the plaintiff s own debt (d ); 
but if no one objected, the court would not itself 
have refused to pay the statute-barred debt ( e ). 
And further, a debt which is statute-barred under 
the statutes 21 Jac. I. c. 16, and 3 & 4 Will. IV. 
c. 42, may be revived by a written promise to pay, 
or by a written acknowledgment made to the creditor 
containing a promise to pay (/),—such acknowledg¬ 
ment when given by one of several executors sufficing 


(z) Sanders v. Sanders , 19 Ch. Div. 373 ; LycU v. Kennedy , 18 Q. B. 
D. 794. 

(а) Coape v. Crcsswcll , L. R. 2 Ch. App. 112. 

(б) Budgett v. Budgett , 1895, 1 Ch. 202. 

(c) Moodie v. Bannister , 4 Drew. 432. 

(d) Briggs v. TT T ilson, 5 De G. M. & G. 21. 

(e) Aston v. TroUope , L. R. 2 Eq. 205 ; Hunt v. Wenham , 1892, 
3 Ch. 59. 

(/) Moodie v. Bannister , 4 Drew. 432. 
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to bind the estate of the deceased, although not 
to bind the co-executors personally (y); but as 
regards debts within the statutes 3 & 4 Will. IY. c. 

27, and 37 & 38 Viet. c. 57, if the debt be already 
extinguished by the statute, no acknowledgment can 
possibly revive it (h), —but any admission of such or of the 
debt, made even to a stranger or third party, will suchdebts 0 
make the statute of limitations run afresh; scil. if 
the debt has not already at the date of such admis¬ 
sion been actually barred and extinguished (i). Also, 
the statute ceases to run as from the date of the 
issue of the writ or originating summons for adminis¬ 
tration, in favour of all creditors not then already 
barred who come in and prove under the decree 
(&),—but this is now a little doubtful (l ); and when Effect, if 
the estate is insolvent, and the administration there- solvent. 0 " 
of is within section 10 of the Judicature Act, 1875, 
no debt that is statute-barred may be paid in the 
administration,—for in that case the rules of bank¬ 
ruptcy are to prevail; and the executor may not 
pay a debt upon which no action could be brought Debts not 
for want of writing within the 4th section of the ^fng. by 
Statute of Frauds (m); nor may he pay a debt 
which the court has adjudged to be not recover¬ 
able (n). 

Real estate (unless charged with debts) was not Joint liability 
originally liable for the payment of any of the debts devisee under 
of the deceased testator, excepting only such debts 3 w m. and 
as he had specially bound himself and his heirs to 
pay; and even as regards such last-mentioned debts, 


(g) In re Macdonald , Dick v. Fraser , I $97, 2 Ch. 181 ; 9 Geo. IV. 
c. 14, s. 1. 

(A) byett v. Kennedy , supra ; Sanders v. Sanders , supra. 

(i) Moodie v. Bannister , supra. 

(&) Stcrndale v. Ilankinson , 1 Sim. 393. 

(J) Bray v. Toficld , 18 Ch. Div. 551. 

( m ) Field v. White , 29 Ch. Div. 35S. 

(n) Midgeley v. Midgdey , 1893, 3 Ch. 282. 
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What amounts 
to a charge of 
debts. 


A general 
direction by- 
testator for 
payment of 
his debts. 


the testator might (prior to the 3 Will and Mary, 
c. 14) have defeated the creditor by devising the 
lands to some person other than his heir whom 
alone he had bound; and the heir also might (prior 
to the same statute) have sold away the lands which 
had descended upon him,—in either of which cases, 
neither the lands so aliened nor the purchase-money 
so received were or was liable to the creditor; but 
by the statute just mentioned, and which is com¬ 
monly called the Statute of Fraudulent Devises, the 
devisee of the lands of a debtor who had so bound 
his heir was made liable jointly with the heir; and 
if either the heir or the devisee aliened the lands, 
the purchase-moneys received on the sale thereof were 
declared liable for such debts (0); and the creditor 
was still further protected against sueh alienations 
by the statute 11 Geo. IV. and 1 Will. IV. c. 47, by 
which it was (in effect) enacted, that an heir or 
devisee alienating the lands made the testator’s 
debts his own debts to the extent of the value of the 
land so alienated (p). 

In order to prevent the injustice which, previously 
to the statute 3 & 4 Will. IV. c. 104, many times 
resulted to creditors in consequence of a testator not 
having charged his debts upon his real estate, courts 
of equity, by straining a little the ordinary rules of 
construction, laid it down as a rule in this class of 
cases, that a mere general direction by a testator 
that his debts should be paid, effectually charged 
them on his real estate; and such rule of con¬ 
struction is still in practice in the courts, notwith¬ 
standing that the original occasion for it has either 
eeased altogether or been minimised (q). There are, 


(0) Hunting v. Sheldrake , 9 M. A W. 256; Wilson v. Kemhlcy , 
7 East. 128; Morse v. Tucker , 5 Hare, 79. 

(p) Small v. Hedyeley , 34 Cb. Div. 379. 

(q) Legh v. Earl of Warrington , 1 Bro. P. C. 511 ; Silk v. Prime , 
1 Bro. C. C. 139. 
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however, certain exceptions to this general rule; for, 
firstly, where the testator, after a general direction 
for the payment of his debts, has specified a particu¬ 
lar fund for the purpose, “ the general charge by 
“implication is in such a case controlled by the 
“ specific charge made in the subsequent part of the 
“will” (r); and secondly, where the debts are directed 
to be paid by the executors, who are not at the same 
time devisees of the real estate (s), the presumption 
in that case is that the debts are to be paid exclu¬ 
sively out of the assets which come to them as 
executors. And here note, that a direction to raise 
money for payment of debts out of the rents and 
profits of real estate will authorise the sale or mort¬ 
gage of the estate for that purpose ( t ); and in such 
a case, the court inclines to directing a sale rather 
than a mortgage, but will direct a mortgage where 
there are sufficient reasons against a sale ( u ); but 
an executor or trustee desiring in such a case to 
make a mortgage, ought, for his own greater safety, 
to obtain the direction of the court (^). And note, 
that a mere “authority ” to pay debts is not equivalent 
to a “ direction ” to pay them, and therefore will not 
create an implied charge on the real estate (x). 
Note also, that where a person has a specific lien or 
charge upon the lands, his right of priority will not 
be affected by any such general charge of debts (y ); 
but neither debts by specialty, in w'hich the heirs 
are bound, nor of course simple contract debts, 
constitute any lien or charge upon the lands (, z ),— 


Exceptions. 

i. Where tes¬ 
tator has 
specified a 
particular 
rund for pay¬ 
ment of debts. 


2. Where exe¬ 
cutors, not 
being also 
devisees, are 
directed to pay 
the debts. 


Debts to be 
paid out of 
rents and 
profits,— 


usually by 
sale, some¬ 
times by 
mortgage. 


Lien on land 
not affected 
by a charge of 
debts. 


Neither spe¬ 
cialty nor 
simple con¬ 
tract debts 


(r) Thomas v. Britnell, 2 Ves. Sr. 313 ; Price v. North , I Ph. 85. 

(j) Cook v. Dawson, 3 De G. F. & J. 127. 

{t) Bootle v. Blundell, 1 Mer. 232. 

(«) Metcalfe v. Hutchinson , 1 Ch. Div. 591. 

(v) Cosser v. Cartwright, L. R. 7 II. L. 731; Haldenby v. Spojforth, 
I Beav. 390; Thome v. Thome, 1893, 3 Ch. 196. 

(x) In re Head’s Trustees and Macdonald , 45 Ch. Div. 310. 

(y) Child v. Stephens, I Vern. 101, 103. 

(2) Morlaj v. Morley , 5 De G. M. & G. 610; Kinderley v. Jervis, 
22 Beav. i. 
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are a lien on 
the lauds; 


but may be¬ 
come a lien. 


Judgment 
debts,—when 
and when not, 
and how, 
made a lien 
on lands. 

4 & 5 Will, and 
Mary, c. 20. 


23 & 24 Viet, 
c. 38. 


27 & 28 Viet, 
c. 112. 


so that a purchaser or mortgagee of the lands, even 
an equitable mortgagee thereof (a), before any action 
for administration of the real estate has been in¬ 
stituted, would take free of all such debts, and would 
not be bound by notice thereof, or bound to inquire 
into the existence of such debts; but if an action 
for such administration has been commenced, and a 
decree has been made therein, or if (even before 
decree) the action has been registered as a Us 'pendens , 
and in its purview it clearly extends to claiming 
against the specific real estate, the purchaser or 
mortgagee would not be safe in completing his pur¬ 
chase or mortgage ( b ). 

As regards judgment debts, they have ceased since 
1864 to constitute any lien upon the lands of the 
debtor, unless execution has been sued out thereon 
and put in use; and it may be usefully stated here 
regarding judgment debts generally,—(i.) That, by 
the statute 4 & 5 Will, and Mary, c. 20, s. 3, a 
judgment debt, unless docketed, had no preference 
in the administration of assets, but ranked pari passu 
with simple contract debts, and the executor might 
therefore, without committing a devastavit, prefer 
any simple contract creditor (c). (2.) That, by the 

statute 23 & 24 Viet. c. 38, the protection which 
the executor had against undocketed judgments 
under the statutes of William and Mary, while that 
statute remained in force, was simply restored to 
him as against judgment debts remaining unregis¬ 
tered (d). (3.) That, by the statute 27 & 28 Viet, 

c. 112, a judgment debt, even although duly regis¬ 
tered, is no longer a lien upon the lands of the 


(а) British Mutual Investment Co. v. Smart, L. R. io Ch. App. 567 ; 
Bellamy v. Sabine, 2 Phil. 425; Graham v. Drummond , 1896, I Ch. 
968. 

(б) Brice v. Price, 35 Ch. Div. 297. 

(c) In re Turner , I B. & P. 307. 

(d) Van Gheluive v. Nerinckz , 21 Ch. Div. 1S9. 



ADMINISTRATION OF ASSETS. 


287 


debtor, unless execution has been sued out thereon (e), 

—either the legal execution by elegit ‘ and delivery of 
the lands thereon, or else the equitable “ relief in the 
nature of execution ” which results from the appoint¬ 
ment of a receiver of the lands (/). (4.) That, by 51 & 52 Viet, 

the statute 5 1 & 5 2 Viet. c. 51, the execution or c * 5I * 
receivership order must now be registered at the 
Land Registry in the register of “ writs and orders ; ” 
and (5.) That by the Sale of Goods Act, 1893 (56 
& 57 Viet. c. 71), s. 26, repeating the like provisions s6&57Vict. 
contained in the Statute of Frauds, a judgment debt c ' 7h 8 * 26 ' 
is no longer a lien on the goods of the debtor, unless 
execution has been sued out thereon, either the legal 
execution by fi. fa, delivered to the sheriff, or the 
equitable execution by receivorship order ( g ). Con¬ 
sequently, judgment debts (unless SUCh Steps as General effect 
aforesaid have been taken to constitute them liens) mentVctsf" 
are not (at least as against purchasers and mort¬ 
gagees) in the nature of charges upon the property 
of the debtor, but are merely debts payable like 
other debts out of the personal estate and (upon 
that proving insufficient) out of the real estate in a 
due course of administration; but (as already stated) 
the commencement of an action for administration 
may give all debts (including therefore judgment 
debts) the quality of a lien (h). 

By the Supreme Court of Judicature Act, 1875, Admmistra- 
it is enacted, that “ in administration by the court Judicature e 
“of the assets of any person who may die after the (^sVf^Vict 
“ commencement of the Act ( [ i ), and whose estate may c * 77).10. 


(e) llood-Barrs v. Caihcart , 1895, 2 Ch. 411. 

(/) Anglo-Italian Bank v. Davies, 9 Ch. Div. 275 ; lie Mersey Bail. 
Co., 37 Ch. Div. 610. 

{(j) Slater v. Binder, L. R. 7 Exch. 95 ; Fuggle v. Bland , 11Q. B, 
D. 711 ; Flegg v. Prentis , 1892, 2 Ch. 428; Tyrrell v. Painton , 1895, 
i Q. B. 202. 

( h) Price v. Price, 35 Ch. Div. 297. 

(t) Sherwen v. Selkirk , 12 Ch. Div. 68. 
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Bankruptcy 
rules appli¬ 
cable to the 
administra¬ 
tion of in¬ 
solvent 
estates. 


“ prove to be insufficient for the payment in full of his 
“debts and liabilities” (including the costs of tho 
action for administration) (k ),—“ and in the winding 
“ up of any company under the Companies Acts, 
“ 1852 and 1867, whose assets may prove to be 
“ insufficient for the payment of its debts and liabi- 
“ lities and the costs of winding up,—the same rules 
“ shall prevail and be observed as to the respective 
“ rights of secured and unsecured creditors , and as to 
“ debts and liabilities provable , and as to the valuation 
“of annuities and future and contingent liabilities 
“ respectively, as may be in force for the time being 
“under the law of bankruptcy with respect to the 
“ estates of persons adjudged bankrupt.” Accord¬ 
ingly, where an estate is being administered in the 
Chancery Division, and it either is from the first 
known to be, or in the course of the administration 
is shown to be, insolvent,— but not when it proves to 
be solvent (Z),—the rules for the time being in force in 
the Bankruptcy Division are applicable to the ad¬ 
ministration of the assets;— (a.) So far as regards 
the relative rights of secured and unsecured credi¬ 
tors ; (6.) So far as regards the debts and liabilities 
provable; and (c.) So far as regards the valuation of 
annuities and future and contingent liabilities. 


and u^ecured And, firstly, as regards the relative rights of se- 
creditors, cured and unsecured creditors,—The old rule in 
inter te. Chancery was that a secured creditor might, in 
addition to his rights under his security, prove for 
the whole amount of his debt against the general 
estate (m), but not of course so as to receive more 
than the full amount of his debt; but he will now 
have to elect between, on the one hand, resting on 


(fc) Taru v. Emmerton, 1895, I Ch. 652. 
(0 Alcock v. llcnley , W. N. 1896, p. 154. 
(m) KtUock's Catty L. R. 3 Ch. App. 769. 
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his security and compelling the trustee in the bank¬ 
ruptcy to redeem him,—in which case he will not 
prove against the general estate at all; and between, 
on the other hand, realising his security and proving 
against the general estate for the deficiency (if any) 

(71), or else valuing his security ( 0 ),—and revaluing 
it, if need be (j >),—and proving for the deficiency ( q ); 
or he may surrender his security, and only in that 
case may he prove for the whole amount of his debt 
(r). A secured creditor is' either a mortgagee, or a Secured 
judgment creditor who has obtained a charging order 
on stocks or shares ( s ), or who has obtained a gar¬ 
nishee order nisi (t), or who has obtained the appoint¬ 
ment of a receiver by way of equitable “relief in 
the nature of execution ” (to), and has duly proceeded 
under the order (v), or generally who has issued a ji. 
fa., an elegit, or other legal execution, and has duly 
followed up the same; but (at least in bankruptcy) 
a receivership order or a legal execution, unless duly 
followed up, will not suffice (x). The holder of a 
bill of sale, although unregistered, used to be a 
secured creditor (y), and if registered would of course 
still be one; but a landlord, in respect of his arrears 
of rent, is not a secured creditor within the meaning 
of the Bankruptcy Act, 1883, or of the 10th section 


(n) Quartermaine* * 8 Case , 1892, 1 Cb. 639. 

(o) Peering v. Bank of Ireland, 12 App. Ca. 20. 

(p) In re Newton, ex parte National Provincial Bank, 1896, 2 Q. B. 
403 * 

(9) King v. Chick, 39 Ch. Div. 567. 

(r) Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), 2nd schedule; In 
re Suche <k Co., I Ch. Div. 48 ; Williams v. Hopkins, 18 Cb. Div. 370 ; 
Couldery v. Bartrum, 19 Ch. Div. 394; In re Arden, ex parte Arden, 
14 Q. B. D. 121. 

(*) Bagnedl v. Carlton, 6 Ch. Div. 130. 

(t) Ex parte Josdyne, in re Watt, 8 Ch. Div. 327. 

(u) In re Shephard, 43 Ch. Div. 131. 

(v ) Ex parte Evans, in re Evans, 13 Ch. Div. 252 ; Croshaw v. Lynd • 
hurst Ship. Co., 1897, 2 Ch. 154. 

(x) In re Dickinson, ex parte Charrington, 22 Q. B. D. 187; In re 
Potts, ex parte Taylor, 1 893, 1 Q. B. 648. 

(y) Tadman v. D'Epineuil, 20 Ch. Div. 217. 

T 


who 
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(fc. Debts and 
iabilities 
provable. 
Section 37. 


Section 30. 


Section 150. 
Section 37. 


Section 40. 


of the Judicature Act, 1875 ( z )>—the landlords right 
of distress not being a security until the right has 
been exercised by an actual seizure. 

And secondly, as regards the debts and liabilities 
provable,—Under sect. 37 of the Bankruptcy Act, 
1883, all debts and liabilities, present or future, 
certain or contingent (other than damages for a 
tort, and other than debts and liabilities contracted 
with notice of an act of bankruptcy), to which the 
debtor is subject at the date of the receiving order, 
or to which he may before his discharge become 
subject by reason of any obligation incurred before 
the date of the receiving order, are provable in the 
bankruptcy; and, by sect. 30, the order of discharge 
releases the bankrupt from all debts and liabilities 
provable in the bankruptcy, other than the following, 
that is to say,—(1.) Debts due on recognisances; 
(2.) Debts due for offences against the revenue; (3.) 
Debts due on bail-bonds given in respect of revenue 
prosecutions; (4.) Debts incurred by means of any 
fraud; (5.) Debts incurred by means of any fraudulent 
breach of trust; and (6.) Debts and liabilities for¬ 
borne by any fraud; and by sect. 15 o the crown is 
bound by the order of discharge. But, by sect. 37, 
any provable debt or liability (the value of which 
requires to be estimated) may be declared by the court 
to be incapable of fair estimation ,—and in that case 
it ceases to be a provable debt, and will not be 
destroyed by the bankrupts discharge; but such 
declaration is indispensable if the debt or liability 
is not to be destroyed by the bankrupts discharge 
(a). And, by sect. 40, all debts proved in the bank¬ 
ruptcy are to bo paid pari passu ,—other than moneys 


\z) In re Coal Consumers* ( 7 o., 4 Ch. Div. 625 ; Thomas v. Patent 
Lionite ( 7 o., 17 Ch. Div. 250. 

(a) Hardy v. FotkergiU , 13 App. Ca. 
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of a Friendly Society (b) in the hands of the bankrupt 
as the duly appointed officer of the society (which 
are to be paid before all other debts whatsoever); 
and other than the following three classes of debts, 
which are to have priority over the other debts, and 
inter se are to be paid pari jiassv, that is to say,— 

(1.) Parochial rates and local rates generally, due 
from the bankrupt at the date of the receiving order, 
and which have within the twelve months next before 
such date become due and payable; also, assessed 
taxes, land tax, and property or income tax (not 
exceeding, in the whole, one years assessment), 
assessed on the bankrupt up to the 5 th day of April 
next before the date of the receiving order; (2.) 

Wages and salaries (not exceeding £50 in each case) 
of clerks and servants for the four months next 
before the date of the receiving order; and (3.) Wages 
(not exceeding £50,—now £2 5 (c),—in each case) 
of labourers and workpeople for the two months 
next before the date of the receiving order (< d ). And, 
by sect. 41, an apprenticeship premium may (as to Section 41. 
a reasonable part thereof) be repaid in full; also, by 
sect. 42, a landlord may distrain for (and thereby Section 42. 
be paid in full) arrears of rent (not exceeding for¬ 
merly one years arrears, but now six months’ 
arrears) (e), accrued due prior to the date of the 
order of adjudication; also, by sect. 38, a set-off is Section38. 
given in the case of mutual credits, mutual debts, 
and other mutual dealings between the bankrupt 
and the proving creditor (/). And lastly, by sect. 9 Section 9. 
of the Act, no creditor of the bankrupt is to have, 
in respect of any debt provable in the bankruptcy, 
any remedy against either the person or the pro- 


(b) Janes v. Williams, 36 Ch. Div. 573. 

(c) 51 & 52 Viet. c. 62, s. 1 ; 60 & 61 Viet. c. 19. 

( d ) 51 <fe 52 Viet. c. 62. 

(e) Bankruptcy Act. 1890 (53 & 54 Viet. c. 71), s. 28. 
If) Palmer v. Day Sons, 1895, 2 Q. B. 618. 
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perty of the debtor, or is to commence (unless with 
the leave of the court) any action in respect of such 
Section 150. debt; and by sect. 150 the crown is bound by this 
provision, so far as regards its remedies against the 
property of the bankrupt (y); but a mortgagee’s 
remedy by foreclosure is not affected by any of these 
provisions (h). 

Rules of proof It is to be observed, however, that the 1 oth section 
thafarestill ' Y of the Judicature Act, 1875, in speaking of “debts 
CUancery ble in an( l liabilities provable,” says nothing regarding the 
“priorities ” of such debts and liabilities inter se\ 
and accordingly, although all debts (including even 
voluntary bonds) ( i ) are now payable pari passu 
in the administration of an insolvent estate in the 
Chancery Division, just as in bankruptcy, yet in 
the administration in Chancery of insolvent estates, 
crown debts retain (in effect) their priority,—not in¬ 
deed in bankruptcy (for the Act of 1883, unlike the 
former Act of 1869 (k), expressly binds the crown), 
but in the administration of assets ( l ); also, a Savings- 
Bank still retains its priority for its actuary’s re¬ 
ceipts {m) ; and a judgment creditor still retains his 
priority (n) ; but local rates have no priority in 
Chancery by reason merely of sect. 1 o ( 0 ), although 
they may be otherwise entitled to priority; but as 
regards these rates (just as in the case of rent), if 
they are due in respect of an occupation subsequent 
to the death of the testator, they are of course not 


(y) In re Thomas , 21 Q. 13 . D. 380. 

(h) In re Champagne , W. N. 1893, P* I 53 - 

(t) Ex parte Pottinger , in re Stewart , 8 Ch. Div. 621 ; Hardy v. 
Farmer , 1896, 1 Ch. 904, 

(it) Ex parte Postmaster-General , 10 Ch. Div. 595; Winehouse v. 
Winthouse , 20 Ch. Div. 545. 

(£) In re Oriental Hank, 28 Ch. Div. 643 ; In re I Vest London Com- 
mereial Dank, 38 Ch. Div. 3645 Maritime Bank of Canada v. New 
Brunswick , 1892, A. C. 437. 

(?/i) Jones v. Williams, 36 Ch. Div. 573. 

(n) In re Croat her, ex parte Ellis , 20 Q. B. D. 37. 

(0) In re Albion Steel and Wire Co., 7 Ch, Div. 547. 
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debts or liabilities of the testator, but are debts of 
his executors, and therefore payable in full by the 
latter (p ). Moreover, sect. 10 of the Judicature 
Act, 1875, has not introduced into the administra¬ 
tion of insolvent estates in the Chancery Division 
the rules of bankruptcy as to the limitation of the 
landlords right of distress for rent in arrear ( q ), or 
as to reputed ownership (?*), or as to the avoidance 
of voluntary settlements (s), or as to the avoidance 
of executions for £50 (now £ 20), where the sheriff 
has notice within fourteen days after the levy (t). 

On the other hand, the rule in bankruptcy that Rules of 
servants' wages shall be paid in priority to all other bankruptcy 
debts is, by the 1 oth section, extended to the winding tha * ar ® . 

r / ° apphcable in 

up of a company (u ); and, by the Preferential Pay- Chancery, 
ments in Bankruptcy Act, 1888 ( v ), this preference 
has been for the future more unequivocally recog¬ 
nised both in bankruptcies and in the winding up 
of companies, not only as regards such wages and 
the salaries of clerks, but also as regards parochial 
and other rates, and as regards assessed taxes,— 
but not so as to affect debenture holders (x) or other 
secured creditors,—and these provisions are expressly 
made applicable to deceased insolvents, and therefore 
are applicable also in the administration of an in¬ 
solvent estate in Chancery, when the death happens 
after the commencement of the Act (y) ; and the set¬ 
off or mutual credit clause in the Bankruptcy Act, 


ip) Marine Hydropathic Co., 28 Ch. Div. 470; National Arms Co., 
28 Ch. Div. 474 ; Norcliffc's Claim, 37 Ch. Div. 128 ; In re Blazer Fire 
Co., 1895, 1 Ch. 402. 

(?) Fryman v. Fryman , 38 Ch. Div. 468. 

(r) In re Orumlin Viaduct Works Co., 11 Ch. Div. 755 ; Gorring v. 
Inocll Co., 34 Ch. Div. 128. 

(a) In rc Gould, 19 Q. B. D. 92. 

\t) Withemsca Brick Works Co., 16 Ch. Div. 337 ; In re Vron 
Colliery Co., 20 Ch. Div. 442 ; Pratt v. Inman , 43 Ch. Div. 175. 

(w) In re Association of Land Financiers, 16 Ch. Div. 373. 

(r) 51 & 52 Viet. c. 62. 

( x ) Richards v. Kidderminster Overseers, 1896, 2 Ch. 212. 

(y) Parkington v. Heyuood, 1897, 2 Ch. 593. 
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1883, i s applicable in Chancery ( z ). Also, in the 
administration of an insolvent estate to which the 
Judicature Act, 1875, applies, a creditor on the estate 
whose debt bears interest is not entitled to interest 
up to the day of payment, but only (and at a rate 
not exceeding 5 per cent, per annum) (a), up to the 
date of the judgment for administration,—which, by 
virtue of the 10th section of the Act, is equivalent 
to the adjudication in bankruptcy ( p ); but if there 
is any surplus after payment of debts, then, under 
section 40 of the Bankruptcy Act, 1883, interest at 
the rate of 4 per cent, per annum on all debts, and 
at the rate of interest they bear on all interest-bear¬ 
ing debts (c), is payable from the date of the re¬ 
ceiving order; also, so long as there are assets, 
creditors may come in and prove, not disturbing any 
prior dividend, in administration as in bankruptcy 
(1 d ); and there is the like distinction in administra¬ 
tion as in bankruptcy between the principal admini¬ 
stration of assets and the administrations ancillary 
thereto in foreign countries (0). 

(c.) Valuation ( c .) Thirdly, as regards the valuation of annuities 

of annuities, and future and contingent liabilities,—By section 37 
of the Act, the trustee in the bankruptcy is to make 
an estimate of the value of any provable debt or 
liability which does not bear a certain value; and 
on appeal from the trustees estimate to the court, 
the court may (without a jury) assess the value, or 
may declare the debt or liability incapable of being 
fairly estimated; e.g. y the value of an annuity payable 


(2) Green v. Smith , 22 Ch. Div. 584; Mersey Steel Co, v. Naylor, 
9 App. Ca. 434; Sovereign Life Assurance v. Dodd, 1892, 2 Q. B. 573. 

(а) 53 k 54 Viet. c. 71, s. 23 ; In re Fox , 1894, I Q. B. 438. 

(б) BosweU v. Gurney , 13 Ch. Div. 136 ; King v. Chick , 39 Ch. Div. 
567. 

(c) 53 & 54 Viet. c. 71, s. 23. 

(<£) Hicks v. May, 13 Ch. Div. 236. 

( e) Fames v. llacon, 18 Ch. Div. 347 ; Re Bnesemann, 1894, P. 260. 
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to a female during life or widowhood (/) or dum 
casta ficerit (y), must be estimated,—due weight being 
of course given to the possibility of cesser during 
the life of the annuitant (Ji ); and these rules apply 
in the administration of assets in Chancery (i ); and 
to prevent such a debt or liability from being de¬ 
stroyed by the debtor’s order of discharge, it is 
necessary (as above stated) that the court should 
declare the debt or liability incapable of fair valua¬ 
tion (&). But note, that where an estate is insolvent, Administra- 
it may be wholly wound up in the Bankruptcy juris- veTt estates,"— 
diction (Z),—the order in that behalf being made at g^kraptcy 
any time after (or even now before) (m) the expira- Division; 
tion of two months from the date of the grant of 
probate or of letters of administration,—provided that 
a legal personal representative has been appointed (n), 
and no administration proceedings have meanwhile 
been taken in the Chancery Division; and in the 
latter case, such proceedings may be transferred (but 
not as. a matter of course)—either on the application 
of a creditor (o), or without any such application (p ),— 
into the Bankruptcy Division (< q ); and the proceed¬ 
ings may (even after decree) be transferred into the 
county court (r); and the last-mentioned court may and even in 
also, in lieu of ordering the payment of a debt by j^tor. 6 ° f 
instalments (with a view to a committal of the 
debtor), now make an administration order, or order 


(f) Ex parte Blakemorc, 5 Ch. Div. 372 ; Ex parte Naden, L. R. 
9 Ch. App. 670. 

(gr) Ex parte Neal , 14 Ch. Div. 579. 

( h) Ex parte Pearce, 13 Ch. Div. 262. 

(t) Hill v. Bridges , 17 Ch. Div. 342 ; and see AUen v. Sinclair , 1S97 
I Ch. 921. 

(k) Hardy v. Fothergill, 13 App. Ca. 351. 

\l) 46 & 47 Viet, e. 52, s. 125. 

(771) 53 & 54 Viet. c. 71, s. 21. 

(n) In re Sleet, Ex parte Sleet, 1894, 2 Q. B. 797. 

(0) Higgs v. Weaver , 29 Ch. Div. 236 ; Jones v. Williams, 36 Ch. 
Div. 573. 

ip) 53 & 54 Viet. c. 71, s. 21. 

{q ) Hardy v. Farmer, 1896, 1 Ch. 904. 

(r) Atkinson v. Powell , 36 Ch. Div. 233. 
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Administra¬ 
tion in 
Chancery,— 
In a creditor’s 
action,— 

(a.) Personal 
estate: 

(aa.) In ordi¬ 
nary cases. 


to administer the estate, even during the lifetime 
of the debtor (s), staying all other civil proceedings 
against him (t). 

In a creditor’s action for the administration of the 
personal estate, an account is directed of the debts 
generally and of the funeral expenses; and a further 
account is directed of the personal estate generally 
received or (in effect) received by the executor, and 
of what is outstanding. The executor is allowed in 
his accounts all his testamentary expenses (u ); also 
all “just allowances,”—and neither of those need be 
specified in the decree for administration (^). After 
decree made, the executor should exercise his powers 
only with the sanction of the court (x ); and there¬ 
fore, in any case of difficulty, he applies at chambers 
for directions as to getting in the outstanding per¬ 
sonal estate; and he may, on such an application, 
obtain leave to bring or to defend an action. The 
debts to be paid in such an administration action 
include all debts (the liability for which was con¬ 
tracted by the testator) becoming due before the 
date of the Chief Clerk’s certificate (y); and the 
decree operates for the benefit of all the creditors 
who prove their debts under it; and interest is 
computed on all debts down to the date of payment, 
—on those that carry interest at the agreed rate, 
and on the others at the rate of 4 per cent.; but 
the last-mentioned debts do not receive interest 
unless the assets are sufficient for the payment of 
the costs (2), and of the principal of all the debts,— (*) 


(*) 46 & 47 Viet. c. 52, 8. 122. 

(t) In re Frank , 1894, 1 Q. B. 9. 

( u ) Sharp v. Lush , 10 Ch. Div. 472. 

(v) Order xxxiii. Rule 8. 

(x) Berry v. Gibbons, L. R. 8 Ch. App. 747. 

(y) Thomas v. Griffiths , 2 De G. F. k J. 563. 
(2) Tarn v. Emmcrson , 1895, I Ch. 652. 
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including even any voluntary bonds, although in 
the hands of the volunteer ( a ),—and of the interest 
on the interest-bearing debts. But in the case of 
persons dying after the 1st November 1875, and 
whose estates are insolvent, the court, as we have 
seen, administers the estate according to the rules 
in bankruptcy, and therefore allows interest on the 
interest-bearing debts only, and on these up to the 
date of the judgment for administration only (b ); 
and in such a case the plaintiff (creditor) gets his 
costs as between solicitor and client (c),—as of course 
does also the executor ( d ). But in case the plaintiff (66.) Where 
in the action for administration is a partnership f n ec p e a a r 8 t e n ^ as 
creditor, and asks administration of the estate of a shi P* 
deceased partner, the judgment declares, firstly, that 
all the creditors of the deceased are entitled to the 
benefit of the judgment; and secondly, that the sur¬ 
plus of the deceased partner's estate, after satisfy¬ 
ing his funeral expenses and separate debts, was 
liable in equity at the time of his death to the joint 
debts of the partnership, without prejudice to any 
question as between the surviving partner or partners 
and the estate of the deceased partner; and then 
directs an account of the funeral expenses, of the 
separate debts, and of the joint debts, and an in¬ 
quiry what was the personal estate of the deceased 
(e ); and for the purpose of the prosecution of the 
inquiries as to the joint debts, the surviving partner 
or partners must either be made parties to the action 
or be served with notice of the judgment for adminis¬ 
tration (/). 


(а) Oarrard v. Lord Dinorben , 5 Ha. 213. 

(б) In re Summers , 13 Ch. Div. 136. 

(c) Wright v. Woods , 26 Ch. Div. 179 ; Wilkins v. Rotherham , 27 Ch. 
Div. 703. 

(1 d) Moore v. Dixon , 15 Ch. Div. 566. 

(e) In re M t Rae, 32 Ch. Div. 613. 

(/) Order xvi. Rule 40. 
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(6.) Real and 
personal 
estates. 


Decree or 
judgment for 
administra¬ 
tion, effect 
of,—where 
assets appro¬ 
priated. 


In an action for tlie administration of both the real 
and the personal estates of the deceased debtor, after 
the accounts usual in a judgment for the admin¬ 
istration of the personal estate only, the judgment 
proceeds to direct, that (in case the personal estate 
is insufficient) an inquiry shall be made as to what 
real estates ( soil . fee-simple estates) the testator was 
entitled to at the time of his death, and subject to 
what (if any) incumbrances thereon, and what are the 
priorities of such incumbrances; and then the judg¬ 
ment orders a sale of the whole or a sufficient part 
of such real estate, with the consent of such of the 
incumbrancers thereon as shall consent thereto, and 
subject to the incumbrances of those of them who 
do not consent to the sale; and the sale-proceeds 
are brought into court to the real estate account, and 
are afterwards applied in payment (according to their 
priorities) of the incumbrancers who consent to the 
sale, and subject thereto are applicable towards help¬ 
ing the personal estate to pay the costs of the action 
and the general debts of the testator (y). 

The common decree or judgment for the admin¬ 
istration of the personal estate of the deceased is a 
judgment against the personal estate, whensoever 
realised, in favour of all the creditors who come in 
under the decree; and when the decree extends, or 
by any subsequent order is extended, to the admin¬ 
istration of the real estate also, the judgment operates 
in like manner in favour of these creditors (h). And 
when by the Master s certificate and the order on 
further consideration, or by any other certificate 
or order in the action, the creditors are found, and 
proportions of the assets are set opposite their names, 
so as to be appropriated for or towards payment of 


($r) Crosse v. General Investment Co., 3 De G. M. & G. 698. 
(A) Ashley v. Ashley, 4 Ch. Div. 757. 
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their individual debts, the sums so appropriated 
become the property of tho specified creditors; and 
any subsequently accruing assets will (upon the 
principle of the judgment, which a single creditor 
might obtain at law, of assets quando acciderint) be 
appropriated in like manner, and in the like propor¬ 
tions, until the full amount of all the debts so 
specified, with interest thereon, is paid or provided 
for,—the order providing also for any other creditors 
who since the last appropriation may have come in 
and taken the benefit of the decree (^); and the 
statute of limitation ceases to run once the appro¬ 
priation is made (&), and the amounts so appropriated 
become the property of the creditor-appropriatees (Z); 
wherefore any amounts appropriated to individual 
creditors and never claimed by them do not become 
available, even at any distance of time, for the other 
creditors who come forward to claim payment,—for 
if A. leaves his money in court, it does not thereby 
become the property of B.; and the fact that A. and 
B. are both creditors of one testator, C., can make 
no difference. But as regards unclaimed dividends, 
being dividends declared by and due from a company, 
tho statute of limitations (six years or twenty years, 
as the case may be) begins to run as from the date 
of the declaration of dividends,—and the company 
is not a trustee of such dividends for the shareholders 
entitled thereto,—at all events, unless some special 
portion of the assets is appropriated to the unclaimed 
dividends and notice of such appropriation is given 
to the shareholders (m). 

The effect of an executor administering personal 
estate under tho direction of the court, or administer- 


(i) Ashley v. Asldcy, supra. 

{k ) In re Dennis , ex parte Dennis , 1895, 2 Q* B. 630. 
(J) Bartlett v. Charles , 45 Ch. Div. 458. 

(tn) In re Severn , Ac. R. C., 1896, I Oh. 557. 


How and when 
creditors may 
call upon the 
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beneficiaries 
to refund 
assets. 


Legatees post* 
poned to 
creditors. 


Order of 
liability to 
debts of the 


ing it after advertising for creditors and claimants 
under sect. 29 of the statute 22 & 23 Yict. c. 35, 
is to protect him personally against any claims (of 
which he has no notice) thereafter brought forward 
by creditors of the testator remaining unpaid; and 
such creditors must pursue their remedy (if any) 
against the residuary legatees or next of kin ( n ). 
But if the executor has administered the estate 
neither in the one nor in the other of those two ways, 
then he remains liable to any unpaid creditor,—who 
may accordingly sue him, in which case the executor 
will be entitled to call upon the residuary legatees 
or next of kin to refund ( 0 ); or the creditor may 
proceed against such legatees or next of kin, adding 
or not adding (as he chooses) the executor as a co¬ 
defendant (p). The creditors remedy against the 
residuary legatees is, however, a purely equitable 
right, and the court will not enforce it if there are 
circumstances rendering it inequitable to do so ( q ). 

Legatees and devisees are of course postponed to 
creditors,—on the ground that a man must first do 
what is just before he attempts what is generous. 
On the other hand, legatees and devisees, as being 
expressed objects of the testator's generosity or bounty, 
are respectively preferred to the next of kin and to 
the heir-at-law of the testator; and among legatees, 
residuary legatees are considered the least favoured 
objects of such express generosity,—although it is 
otherwise with residuary devisees, for these latter 
rank on the same level as other devisees (r); and 
from these and such-like considerations, the courts 


(n) Thomas v. Griffiths, 2 De G. F. & J. 555 ; Doughty v. Tovmson , 
43 Ch. Div. 1. 

(o) Jervis v. Wdferstan, L. R. 18 Eq. 18. 

(p) Hunter v. Young, 4 Exch. Div. 256. 

(?) Blake v. Gale , 32 Ch. Div. 571. 

(r) Kidney v. Coussmaker , 12 Ves. 154 ; Hooper v. Smart , I Ch. Div. 
90 ; Roper v. Roper , 3 Ch. Div. 714. 
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have established in the administration of assets the different pro- 
following order in the liability to debts of the diffe- testator^—as 
rent properties (but as between such properties them- between such 

r r x . r r • t* properties 

selves only) belongmg to the testator at the time 01 themselves 
his decease, that is to say,— ouly * 

1. The general personal estate not bequeathed at 
all or by way of residue only. 

2. Real estate devised for the payment of debts. 

3. Real estate descended. 

4. Real estate devised specifically or by way of 
residue, and being at the same time charged with 
the payment of debts. 

5. General pecuniary legacies, including annuities, 
and including also demonstrative legacies which have 
become general. 

6. Specific legacies (including demonstrative lega¬ 
cies that have remained demonstrative), and real 
estate devised specifically or by way of residue and 
not being at the same time charged with debts. 

7. Personalty or realty subject to a general power 
of appointment, and which power has been actually 
exercised by deed (in favour of volunteers) or by 
will ( s ). 

8. Paraphernalia of widow. 

The general personal estate, not bequeathed at all 1. The general 
or by way of residue only, and which is in general estate!—pri- 
legal assets, is first liable ; but the testator may have l j* m 
exonerated it from its primary liability. Such ex¬ 
oneration may bo either express or implied ; e.g. t if Question,— 
the testator has appropriated any specific part of his 
personal estate for the payment of his debts, and has sonaity? 
also disposed of his general residuary personal estate, 
the part so appropriated will be primarily liable to 
the payment of the debts in exoneration of the 


(3) Spurting v. Rochfort , 16 Ch. Div. 18; Nicols to Nixey , 29 Ch. 
Div. 1005. 
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general residuary estate,—but in such a ease, if the 
exonerated residue or any part thereof should lapse, 
the exoneration ceases to the extent of the lapse ( t ). 
Also, when it is attempted to exonerate the personal 
estate at the expense of the real estate, very clear 
language on the part of the testator is required; for 
in order to exonerate the general personal estate from 
its primary liability in such a ease, he must show 
an intention, not only to charge his real estate but 
also to exonerate or discharge his personal estate; 
therefore, neither a general charge of the debts 
Answer,— upon the real estate, nor an express trust created 
be bot^a dis- by the testator for the payment of his debts out 
charge of the 0 f kj s rea i cs tate (u), will be sufficient to exonerate 
a charge of the the personal estate from its primary liability to pay 
them (v ); but if the personal estate be given to some 
legatee, and more particularly if the articles given 
be specially mentioned, the indication thus afforded 
of the testators wish that the personalty shall come 
clear to the legatee will, if coupled with such a 
charge as aforesaid, or with an express trust for pay¬ 
ment of the funeral and testamentary expenses or 
of the debts out of the real estate, be sufficient to 
exonerate the personalty (, x ). In other words, an 

intention must appear to give the personal estate as 
a specific legacy to the legatee; and if this be the 
ease, it will be exempt, and will be removed to that 
distant rank in point of liability in which all specific 
devises and bequests are held to stand (y). 

Exoneration The primary liability of the general residuary 
personal estate to pay the testators debts used to 


(t) Kilford v. Blaney , 31 Ch. Div. 56. 

\u) Brydgcs v. Phillips, 6 Ves. 570; Toicer v. Bouss, 18 Ves. 132; 
Collins v. llobins, 1 De G. A, Sin. 131. 

( v) Trott v. Buchanan, 28 Ch. Div. 446. 

(x) Lanct v. Aglionby , 27 Beav. 65 ,• Aldridge v. Wallscourt, 1 Ball 
& B. 312. 

(y) Broadbent v. Barrow, 31 Ch. Div. 113. 
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extend to the mortgage debts of the testator ; but from mortgage 
by Locke King’s Act ( z ) this rule was broken in than T 
upon, and the primary liability for mortgage debts ^ ( ^ e the 
was shifted from the general 
mortgaged estate itself,—that 
that, “ when any person shall, after the passing of Ac£ mend ~ 
“ the Act, die seised of or entitled to any estate or 
“interest in any lands or other hereditaments , which 
“shall, at the time of his death, be charged with 
“the payment of any sum or sums of money by 
“way of mortgage, and such person shall not by 
“ his will, or deed, or other document, have signified 
“ any contrai'y or other intention , the heir or devisee 
“ to whom such lands or hereditaments shall descend 
“or be devised shall not be entitled to have the 
“mortgage debt discharged or satisfied out of the 
“personal estate, or any other real estate of such 
“ person; but the lands or hereditaments so charged 
“ shall, as "between the different persons claiming (a) 

“ through or under the deceased person , be primarily 
“ liable to the payment of all the mortgage debts 
“ with which the same shall be charged,—every part 
“thereof, according to its value, bearing a propor- 
“ tionate part of the mortgage debts charged on the 
“whole thereof;” and the Act, unless excluded, ap¬ 
plies to every person claiming under a will, deed, 
or document dated on or after 1st of January 1855; 
but the Act has no application to an estate tail, for 
that descends per formam cloni (b). 

It is proposed briefly to consider—(1.) The law ap- ( X .) state of 
plicable to cases not within the statute, and (2.) Locke'khlg’s^ 
The effect and construction of the statute. And Acta - 
under the law applicable to cases not within the 
statute:— (a.) The heir and also the devisee were 


personal estate to the w & rt Vict. 

* c* 11*3* (Locke 

Act having enacted, king’s Act), 


(z) 17 & 18 Viet. c. 113. 

(а) Dacre v. Patrickson , I Dr. & Sra. 186. 

(б) Anthony v. Anthony , 1893, 3 Ch. 498. 
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(a.) Personalty pdmdfacie entitled to have the descended and devised 
lTabie uni^ y realty exonerated from the mortgage debt, and to 
eitateXvised ^ave that debt paid out of the personal estate; and 
cum onere, or if the debt had been contracted by the deceased 
exonerated. person himself, this was reasonable enough,—for what 
went into the deceased’s personal estate should again 
come out of same. But the mortgaged estate might 
by express w r ords have been devised atm onerc , or 
the personal estate might have been otherwise 
exempted (c),—in either of which cases, the mort¬ 
gaged lands would have borne the burden of the 
(M Mortgaged mortgage debt. ( b.) On the other hand, if the mort- 
m^Tf^d, I>n gage debt was not the personal debt of the deceased 
when mort- devisor or ancestor, but was the debt of a previous 
ancestral debt, owner of the mortgaged estate,—in other words, if 
the mortgage debt was an ancestral mortgage ,—the 
mortgaged estate was the primary, and the personalty 
was only the collateral, fund for its payment; conse¬ 
quently, the devisee or heir-at-law, as the case might 
be, would, as a general rule, take the devised or 
descended estate with the burden of the ancestral 
mortgage on it, and would not be entitled to call 
upon the personal estate for exoneration; and that 
again was reasonable enough. But if the ancestor 
Unless it had or devisor had adopted the debt as his own personal 
!*Ta^rsonaf debt, the ordinary rule applied ( d ); that is to say, 
debt * the mortgaged estate was in that case entitled to 

exoneration at the expense of the personal estate; 
what was an but such an adoption was not readily inferred, the 
debt^for this 6 owner’s adoption of the debt for a particular purpose 
purpose? no t being suc h an adoption as would have deter¬ 
mined the rights of the beneficiaries inter se (e). 


(c) Townsend v. Mo sty n, 2 6 Beav. 76 ; Newhousc v. Smith , 2 Sm. k 
Giff. 344. 

(d) Scott v. Beecher , 5 Mad. 96. 

(«) Evelyn v. Evelyn , 2 P. Wms. 659; Hedges v. Hedges , 5 De G. & 
Sm. 330; Swainson v. Swainson , 6 De G. iL & G. 64S ; Bond v. Eng• 
land , 2 K. & J. 44 ; Loosemore v. Knapman , Kay, 123. 



ADMINISTRATION OF ASSETS. 


305 


And now by the effect of the Act, every mortgage (2.) state of 
is to be treated as if it were an ancestral mortgage, Locke'iCin^s 6 
unless a contrary intention is expressed; and copy- Q°py holda 
holds as well as freeholds are within the Act. Lease- and freeholds 
holds, however, were not within the Act (/); and JJrfnSpai aS? 
accordingly an amending Act (g) t commonly called 
the second amending Act, was passed for the purpose Leaseholds are 
of bringing leaseholds within it ; and this amending amending Act 
Act applied to any testator or intestate dying after i 8 77. 
the 31st December 1877 seised or possessed of or 
entitled to any lands of whatever tenure . The words 
“ sums by* way of mortgage,” occurring in the prin¬ 
cipal Act, apply of course only to a defined or speci¬ 
fied charge on a specified estate (h) ; and these words 
extended of course to include equitable mortgages ( i ). 

They were held, however, not to apply to a vendors 
lien for unpaid purchase-money ( Jc ) ; consequently Vendor’s lien 
in the amending Act (l), commonly called the first amending e 
amending Act, sect. 2, the word “mortgage” in the 
principal Act was made to extend to such lien; and 
that Act having (by what appears to have been a 
curious oversight) spoken not of intestates but only 
of testators ( m), the second amending Act has sup¬ 
plied this omission, so far as regards the vendors 
lien; and the charge to which a judgment creditor 
becomes entitled on the actual delivery of the land 
in execution is within the provisions of the Act ( n ),— 
unless the land is in entail (0). And where a mort- Rateable in¬ 
gage is of a mixed fund of real and personal property, mort^-fin 
the incidence of the liability under the Act is upon case mixed 

J r security. 


(/) Piper v. Piper, I J. & H. 91 ; Hill v. Wormsley, 4 Ch. Div. 665. 
( g ) 40 <& 41 Viet. 34 ; Drake v. Kershaw , 37 Ch. Div. 674. 

(A) Hepworth v. Hill, 30 Beav. 476. 

(i) Pembroke v. Friend, 1 J. & H. 132. 

(A) Hood v. Hood, 5 W. R. 747. 

(£) 30 & 31 Viet. e. 69. 

(7/1) Hardiwj v. Harding, L. R. 13 Eq. 493 ; Broadbent v. Groves , 
24 Ch. Div. 94. 

(71) Anthony v. Anthony, 1S92, I Ch. 450. 

(0) Anthony v. Anthony, 1892, 3 Ch. 498. 
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“Contrary or 
other inten¬ 
tion w in prin¬ 
cipal Act,—not 
what Camp¬ 
bell, LC., 
thought 


The true rule, 
—insufficient 
to charge the 
personal, with¬ 
out at the 
same time 
discharging 
the real, 
estate. 


Under 30 A 31 
Viet. c. 69, 
the intention 
to charge the 
personalty 
with the mort¬ 
gage debts 
must be ex¬ 
pressed or 
necessarily 
implied. 


both tho real and the personal property equally, and 
is pro ratd y —neither being exempt in favour of the 
other (p). Upon the question, what is a “ contrary 
or other intention ” within the meaning of the Act, 
the rule * laid down by Lord Campbell in Woolsten - 
croft v. Woolstencroft (q), to the effect that there 
must be both a discharge of the real estate and a 
charge of the personal estate, is not correct; and 
the correct rule is that laid down by Turner, L.J., 
in Eno v. Tatham (r), to the effect that it is suf¬ 
ficient to show a discharge of the real estate,—for 
in order to take a case out of the Act , it ib sufficient 
to show a contrary or other intention within the mean¬ 
ing of the Act , not a contrary intention to any 
settled principle of equity. Therefore, although a 
mere general direction by the testator that his debts 
should be paid “ as soon as may be ” (s), or that his 
debts should be paid by “his executors out of his 
estate ” (t) } was no indication of a contrary intention 
within the meaning of the Act; yet where th q personal 
estate was bequeathed on trust to pay ( u) y or subject 
to the payment of (v), debts, these words sufficiently 
indicated, under the principal Act, a contrary inten¬ 
tion, and so restored the rule which was applicable 
before the Act. However, by the first amending 
Act, 30 & 3 1 Viet. c. 69, in the construction of the 
will of any person who may die after the 31st day 
of December 1867, a mere general direction that 
the debts or all the debts of the testator shall be 
paid out of his personal estate, is no longer to be 
deemed a contrary intention within the meaning of 


(p) Trestrail v. Mason, 7 Ch. Div. 655 ; Athiil v. Athiil , 16 Ch. Div. 
211. 

(?) 2 De G. F. & Jo. 347. 

(r) 11 W. R. 475 ; Coltoi% v. Roberts , 37 Ch. Div. 677. 

(«) Coote v. Lowndes , L. R. 10 Eq. 376. 

(0 Woolstencroft v. Woolstencroft, 2 De G. F. & Jo. 347. 

(u) Moore v. Moore , 1 De G. Jo. & Sm. 602. 

( v) Mellish v. VaUins , 2 J. & H. 194. 
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the principal Act; but the contrary intention is to 
be declared by words expressly or by necessary 
implication referring to the testator's mortgage debts 
(#); and it follows, therefore, that the phrases “ my 
just debts," “ all my just debts," and the like, will 
no longer suffice to show a contrary intention within 
the meaning of the principal Act,—for these words 
do not either expressly or by necessary implication 
imply “ mortgage debts; ” and even when a testator 
devises part of his real estate “ charged nevertheless, 
“ in aid of my personal estate and in exoneration of my 
“ other real estate , with the payment of all my just 
“ debts,” these words are not now sufficient to exonerate 
the mortgaged estate from the mortgage debt (y). 

The Acts we have been discussing, and which are 
sometimes called Locke King's Acts , and sometimes the 
Real Estate Charges Acts , do not, of course, affect the 
mortgagees themselves or their rights; and executors 
arc therefore liable to provide out of the assets of 
their testator for all mortgage debts made by the 
testator himself or for which he is personally liable; 
and they will be liable, as for a devastavit , if they fail 
to do so before distributing the assets among the 
residuary legatees; and, apparently, no statute of 
limitations (unless, possibly, the Trustee Act, 1888, 
s. 8) will (without other circumstances combining 
therewith) protect them from tlicir liability in this 
respect (2),—for it was their duty to have made 
provision for the mortgage debts. Nevertheless, 
when a mortgage debt has been left unprovided for 
by the executors, they may be protected by the 
statutes of limitation combined with acquiescence 


(ac) Newmarch v. Storr , 9 Ch. Div. 12; Rossiter v. Rossiter, 13 Ch. 
Div. 355. 

(y) Gilts v. True, 33 Ch. Div. 195. 

(2) Bowden v. Layland , 26 Ch. Div. 783 ; Bowles v. Hyatt , 38 Ch. 
Div. 609. 


Liability of 
executors for 
mortgage 
debts of 
testator, and 
their pro¬ 
tection against 
same, after 
distribution 
of estate. 
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on the mortgagee’s part (a),—in which ease, the 
mortgagee would only be able to proeeed against 
Liability of the testator’s estate in the hands of the distributees, 

Refund, GS ealling upon them to refund; and it is only right 

mor^e the executor should, in cases of this character, 
debts. * be protected against the mortgagees claim,—for 
where an executor, with notiee of a debt (&), as dis¬ 
tinguished from a mere liability (c) } parts with all 
the assets amongst the benefieiaries without providing 
for sueh debt, he has no right himself to eall upon 
the beneficiaries to refund; and the court will not 
favour the mortgagee even, in his endeavour to follow 
the assets in the hands of the distributees (d). 

2. Lands ex- Lands devised to pay debts, and ilot merely devised 

pressly devised • • ** 

for payment of eharged with debts, are liable next after the personalty 
tabUaasete" ( e ) ; an d these are equitable assets; and next after 

3. Realty de- them, come real estates which have descended to the 
asset*? 1 ’ legal heir not charged with debts (/); and these (as we 

have seen) are legal assets. Then come, fourth in 
order, real estates devised specifically or by way of 

4. Realty de- residue, and being at the" same time charged with 
withdebt gel debts; and these are liable pro ratd (y), and are 
asset? ble equitable assets, and debts are payable out of them 
Heir taking a Vwi passu; and if the heir takes, by reason of a 
lapsed devise. i a p se> l an d devised eharged with debts, the land so 

charged is (unlike lapsed personal estate) applicable 
for payment of debts in the same order as devised 
estates, and not till after the real estates (if any) 
which have descended (h ),—that is to say, it remains 


(а) Blake v. Gale, 22 Ch. Div. S20. 

(б) Whittaker v. Kershaw, 45 Ch. Div. 320. 

(c) Jervis v. Wolfcrstan, L. R. 18 Eq. 18. 

\d) Blake v. Gale, 31 Ch. Div. 196. 

(e) llarmood v. Oglander, 8 Ves. 125. 

(/) Wood v. Ordish , 3 Sm. & Giff. 125. 

(ff) Irvin v. Ironmonger, 2 Russ. & My. 531. 

(A) Stead v. llardakcr, L. It. 15 Eq. 175 ; Jones v. Caless, 10 Ch. 
Div. 40; Kirk v. Kirk, 21 Ch. Div. 431 ; Hurst v. Ilurst, 2S Ch. Div. 
159 - 
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where it would have stood if it had not lapsed; and 
since the Act for the amendment of the law of 
inheritance ( i ), when land is devised to the heir, he Devise to heir 
takes not as heir, but as purchaser, and as such is purchaser” a 
placed in the same position in all respects as any 
other devisee of lands (k). And note, that a residuary a residuary 
devise is ranked upon a level with a specific devise specific. 8 
(l) f although, of course, a residuary devise is now, for 
most purposes, a general devise. 

General pecuniary legacies are next liable, and s- General 
are liable pro ratd (m) ; and by this we mean, of paries ! (i) * * * * * 7 
course, that the proportion of the personal estate 
which the executor would (but for the debts) set 
apart to meet these legacies is next liable; and so 
far as that personal estate is diminished by the debts, 
the legatees will be deemed to contribute to their 
payment, and will inter se abate proportionately. 

Next come specific legacies ( n ), and real estates 6 . Specific 
devised specifically or by way of residue and not ^vies! aml 
being at the same time charged with the payment 
of debts (0); and these are liable pro ratd to con¬ 
tribute to the payment of debts by specialty, in 
which the heirs are bound ( p ), and also to the 
payment of debts by simple contract, and by specialty 
in which the heirs are not bound ( q ); but any 
pecuniary legacies or portions charged on such de¬ 
vises do not contribute (r). 


(i) 3 & 4 Will, IV. c. 106. 

(it) Strickland v. Strickland, io Sira. 374. 

(/) Hcnsman v. Fryer , L. R. 3 Ch. App. 420 ; Lancefeld v. Iggulden , 
L. R. 10 Ch. App. 136. 

(m) Clifton v. Bart, 1 I\ W. 6S0; Headley v. Read head, Coop. 50. 

(n) Fielding v. Preston, 1 De G. & Jo. 438. 

(0) Mirchousc v. Scaifc , 2 My. & Cr. 695 ; Milnes v. Slater , 8 Ves. 
303 - 

(p) Tomhs v, Foch, 2 Col. 490; Gcrvis v. Gervis, 14 Sim. 655. 

(q) Collie v. Robins, 1 De G. & Sm. 131. 

(r) Saunders-Davies v. Saunders-Davies , 34 Ch. Div. 4S2. 
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7. Property 
over which 
testator has 
exercised a 
general power 
of appoint¬ 
ment. 


8. Widow’s 
paraphernalia. 


Retainer by 
executor,—its 
origin and 
limits. 


Real or personal property over which the testator 
has a general power of appointment, if and so far as 
he has actually exercised that power (s), whether by 
deed in favour of volunteers or by will, is the property 
next applicable for the payment of the debts; and 
in this case the property appointed will in equity 
form part of the appointor’s assets,—so as to be 
subject to the demands of his creditors in preference 
to the claims of his legatees or appointees (t). But 
for this purpose the testator must have shown a 
clear intention to make the property his own to all 
intents ( u ); and where any estate or property is so 
peculiarly circumstanced, as regards the testator, that 
it only becomes portion of his estate if he purports 
to dispose of it by his will, such estate or property 
will become assets for the payment of his debts if 
(and only if) he does so purport to dispose of it (v). 
Lastly in order, come the paraphernalia of the 
testator’s widow,—she being preferred to all legatees 
and devisees, and ranking, in fact, in the order of 
preference next after the creditors of the deceased; 
and this is, for the reason that her paraphernalia, 
although liable to her husband’s debts, cannot be 
disposed away from her by his will alone. 

In the application of the testator’s assets to or 
towards the payment of his debts in the order above 
expounded and exemplified, the testator’s intention, 
expressed or presumed, is supposed to be the guide 
(x ); but as regards the singularity next mentioned, 
viz., the executor’s retainer, it is uncertain whether 
the right depends upon intention at all,—the right 


(«) Fleming v. Buchanan , 3 De G. INI. & G. 976. 

(t) Vaughan v. Vandcrstegen , 2 Drew. 165 ; Spurting v. Rochfort, 
16 Ch. Div. 18; Scott v. Uanbury , 1891, 1 Ch. 298. 

(u) Thurston v. Evans , 32 Ch. Div. 508 ; Coxen v. Roulandj 1894, 
I Ch. 406; and nee Kelly v. Boyd , 1897, 2 Ch. 232. 

{v ) Ashby v. Costin } 2r Q. B. D. 401. 

( x) Talbot v. Frere, 9 Ch. Div. 568. 
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having arisen partly from the executor’s inability to 
sue himself (scil. in a court of law) for the recovery 
of his own debt (y), and the right existing in the 
case of legal assets only, and not also in the case 
of equitable assets (z). Whatever the origin of the 
right of retainer, it is a right only inter pares, i.e. y 
as against creditors in an equal degree with the 
executor (a ); and if, therefore, the executor is a 
simple contract creditor, he cannot retain as against 
specialty creditors (y), not even since Hinde Palmers 
Act (&). But the right, when it exists, is not lost 
by a decree in an administration action (c), nor by 
payment of the fund into court (d ); and it exists, 
although the debt is a joint debt(e); also, one 
executor may retain out of a balance in the hands 
of both executors (/). The right exists also in 
favour of a married woman (executrix), in respect of 
moneys lent by her to the deceased,—although such 
deceased should have been her own husband, and 
the loan was made to him for the purposes of his 
business (g ). Also, an administrator (equally with 
an executor) is entitled to the right (h) ; and the 
retainer may even be of the estate in specie ( i ); and 
an executor (j) or administrator (k), who claims only as 
having been a surety for the deceased, may retain,— 
the right of retainer being in respect of debts (arrears, 
e.g. y of an annuity) already accrued due, during the 


(y) Walters v. Walters , 18 Ch. Div. 182; International Marine Co. 
v. Ilawes, 29 Ch. Div. 934. 

(z) Thompson v. Bennett, 6 Ch. Div. 739. 

(a) Laver v. Botham, 1895, 1 9 * 59 * 

\b) Calver v. Laxton , 31 Ch. Div. 440 ; Earp v. Briggs , W. N. 1894, 
p. 162. 

(c) Campbell v. Campbell , 16 Ch. Div. 198. 

\d) Richmond v. White, 12 Ch. Div. 361. 

( e) Crowder v. Stewart , 16 Ch. Div. 368. 

(/) Kent v. Pickering , 2 Keen, 1 ; Campbell v. Campbell , supra. 

( g ) Crawford v. May , 45 Ch. Div. 499. 

(A) Fowler v. James , 1896, 1 Ch. 48. 

(t) In re Gilbert, ex parte Gilbert, 1897, W. N. p. 174. 

\j) Jones v. Pennefather , 1896, 1 Ch. 956. 

(k) Adcock v. Evans , 1896, 2 Ch. 345. 
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No retainer in 
bankruptcy 
administra¬ 
tion. 


No retainer 
except out of 
assets come to 
the executor’s 
own hands. 


period of the administration,—but not in respect of 
mere liabilities as distinguished from debts (/). And 
note, that a receiver will not be appointed merely or 
chiefly for the purpose of defeating the right of re¬ 
tainer ( m ); and conversely, money in court will not be 
paid out for the purpose of giving the right of retainer 
(?i). However, the right does not exist if the estate is 
being administered in the Bankruptcy Division; and 
it is lost if the administration action pending in the 
Chancery Division is transferred into the Bankruptcy 
Division (0). The executor cannot of course retain 
out of moneys which he holds as a trustee only for 
the estate of the testator (jp ); and he may otherwise 
be deprived of the full benefit of his retainer,— e.g. } 
where he has assented to a composition ( [q ); and he 
cannot retain except out of assets come to his own 
hands, and therefore not out of assets (even although 
legal) come to the hands of a receiver appointed in 
a creditors administration action (r). And although 
an executor may retain a debt which is statute- 
barred, just as he may lawfully pay same (5), still 
he cannot retain a debt not evidenced in writing 
as required by the Statute of Frauds (where the 
proof of the debt is required by that statute to be 
in writing),—for he could not without a devastavit 
pay such latter debt ( t ). Also, the executors re¬ 
tainer is limited to such assets as come to his hands 
during his lifetime ; but if, as regards such assets, the 


(l ) In re Watson, Turner v. "Watson, 1S96, 1 Ch. 925; Inre Binns, 
Lee v. Binns, 1S96, 2 Ch. 584. 

(m) Molony v. Brooke, 45 Ch. Div. 569. 

(n) Trevor v. Hutchins, 1896, I Ch. S44. 

(o) Atkinson v. Powell, 36 Ch. Div. 233 ; Jones v. Williams, 36 Ch. 
Div. 573. 

{p) Talbot v. Frcrc, 9 Ch. Div. 568. 

(?) Beswick v. Orpcn, 16 Ch. Div. 202 ; Birtv. Birt, 22 Ch. Div. 604. 
(r) Latimer v. Harrison, 32 Ch. Div. 395. 

(*) Stahlschrnidt v. Lett, I Sm. & G. 415 ; Coombs v. Coombs, L. R. 
1 P. & M. 388. 

(t) Field v. White, 29 Ch. Div. 35S. 
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executor asserts that right in his lifetime, his 
executors may afterwards insist upon the right (u). 
The retainer, when and so far as it exists, extends 
also to damages for breach of contract, when such 
damages are measurable ( v ). And here note, that 
an heir-at-law or devisee has no retainer out of 
lands which are made assets by the statute 3 & 4 
Will. IV. c. 104,—nor generally out of any lands 
whatsoever, except possibly in respect of a specialty 
debt in which the heirs are specially bound ( x ). 

In general, the limit of the executors liability is 
the assets of the testator which have come to his 
hands, or to the hands of any one on his behalf; 
but property will be deemed to have come to his 
hands if it is money owing by himself to the estate, 
or, semble, if it was * his duty to have retained the 
amount thereof (as a debt owing to the estate) out 
of the share of the estate coming to the debtor as 
legatee (y),—for he is liable for what, but for his own 
“ wilful default,” he might have received (z). But 
it is by no means easy to prove wilful default against 
an executor (a ); and in order to charge the executor 
as for wilful default, a case must, as a general rule, 
be made at the hearing; but provided the pleadings 
contain an allegation of wilful default (specifying one 
instance thereof at the least), then, if the allegation 
was not disproved at the hearing, and merely "the 
ordinary administration judgment taken, that judg¬ 
ment may afterwards be added to, whenever the 
wilful default is made to appear,—by directing further 
accounts and inquiries to be taken and made on 


(it) Norton v. Compton , 30 Ch. Div. 15. 

\v) Loam v. Casey , 2 W. Bl. 965. 

{x) Davidson v. lUidgc y 27 Ch. Div, 478. 

(y) Akerman v. Akerman, 1891, 3 Ch. 212; Taylor v. I Yade, 1894, 
I Ch. 671. 

(z) Job v. Job, 6 Ch. Div. 562 ; Scotney v. Lomer, 31 Ch. Div. 380. 
(a) In re Stevens , Cooke v. Stevens , 1897, 1 Ch. 422 ; 1898, I Ch. 162. 


No retainer by 
heir or de¬ 
visee. 


Wilful default, 
—executor's 
liability for. 
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Accountability 
of executors 
after dis¬ 
tribution of 
estate. 


that footing ( b ). Under the old practice, this would 
have required a Bill of Review (e); under the present 
practice, the addition to tho decree or judgment 
would bo made on an ordinary summons intituled 
in the action. 

It frequently happens with executors, where there 
is a residuary bequest among several contingently 
upon their attaining twenty-one years, that they 
pay some of the legatees their shares of the residue 
(soil, upon their attaining the age of twenty-one 
years), and retain in their hands the remaining 
shares of the residue {soil, until the other legatees 
successively attain the age of twenty-one years); 
now, if, after such partial distribution of the residue, 
the unpaid residuary legatees, or some of them, 
institute proceedings against the executors for the 
administration of the estate,—the rule is, in general, 
that the costs of the action must be borne by the 
shares coming to the plaintiffs, and by those shares 
exclusively,—assuming, of course, that the executors 
have been willing before action brought to produce 
proper accounts; but if the executors have made 
the distribution upon an erroneous principle, so 
that the accounts which they produce are erroneous, 
then the costs of the action will not be thrown ex¬ 
clusively upon the shares coming to the plaintiffs, 
but will be declared to be payable out of the entire 
residuary estate,—not so as to cause the paid re¬ 
siduary legatees to refund, but so as to make the 
executors personally liable for the proportion of 
such costs which would have been paid out of the 
shares that have been distributed, if such shares 
had not been distributed ( d ). 

(6) Barber v. Mackrell, 12 Ch, Div. 53S; Smith v. Armitagc y 24 Ch. 
Div. 727. 

(c) Jlodson v. Ball y 1 Phil. 177 ; Taylor v. Taylor , I Mac. & Ger. 397. 

( d) Hilliard v. Fulford t 4 Ch. Div. 389; Frere v. Winslow, 45 Ch. 
Div. 249, 
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Actions for the administration of the estate of what time 
deceased persons can only bo instituted by persons to adminis^ 4 
whose claims to recover are not barred by any statute tration - 
of limitations; therefore, in the case of creditors by 
simple contract, only within six years from the time 
that their debt was demandable; and in the case of 
judgment creditors, whether their judgments are a 
charge on lands or not, within twelve years (e ); and 
in the case of legatees, within twenty years (or, 
senible , now twelve years) after a present right to 
receive their legacies has accrued (/); and there is 
the like limit in the case of an intestate’s estate (< g ). 

It appears, however, that the liability of the testators 
(or intestates) estate will be perpetuated or revived 
by any part payment or written acknowledgment,— 
and, when there are more legal personal representa¬ 
tives than one, by the acknowledgment of any one 
of them ( Ji ). An illegal trust, it is hardly necessary 
to observe, will not be administered by the court ( i ); 
also, special provisions have been now made, by the 
Kegimental Debts Act, 1893 ( 1 c ), in respect of the 
estates of officers and soldiers dying in actual service; 
and these provisions apparently exclude the court 
from assuming the administration. 

When the beneficial interest in any property is Beneficial 
settled,—such settled property being portion of the settkmeia,-- 
testator’s estate,—if it is subject to any mortgage or adjustment of 

. , . J r ° rights between 

mcumbrance, the rule is, that the tenant for life must, tenant for life 
out of the rents and profits or income, keep down the derman! am 
interest on such mortgage or incumbrance, and sub- 


(«) Jay v. Johnstone , 1893, 1 Q* B. 189; Bland v. Lord , 1894, I Ch. 
147. 

(/) 3 & 4. Will. IV. c. 27, s. 40 ; 37 <fe 38 Viet. c. 57, 8. 8 ; Buxton 
v. Campbell , 1892, 2 Ch. 491. 

(g) 23 & 24 Viet. c. 3S, s. 13 ; Sly v. Blake , 29 Ch. Div. 964. 

(A) 9 Geo. IV. c. 14, s. 1 ; In re Macdonald, Dick v. Fraser , 1897, 
2 Ch. 181. 

(i) Barclay v. Pearson , 1893, 2 Ch. 154. 

\k) 56 & 57 Viet. c. 5. 
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ject thereto the mortgage or incumbrance falls on the 
inheritance, i.c ., on the remainderman (Z); and in such 
a case, if the mortgage or incumbrance is an annuity 
(terminable with the life of the annuitant), and the 
rents and profits are insufficient to pay it, it must be 
valued or capitalised, and then, as between the tenant 
for life and the remainderman, the burden of it will 
be borne between them in proportion to the value of 
their respective interests (m). 


(£) Bute (Marquess) v. Ryder , 27 Ch. Div. 196. 

(m) Jones v. Mason, 39 Ch. Div. 534 ; Townson v. Harrison , 43 Ch. 
Div. J 5 - 
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CHAPTER XV. 

MARSHALLING ASSETS. 

It must not be forgotten that the order (stated and The general 
expounded in the preceding chapter) in which the ^rehaiiing 
several properties liable to the payment of debts are explained, 
to be applied, regulates the administration of the 
assets only as between or among the testators own repre¬ 
sentatives, devisees , and legatees ; and it does not affect 
the right of the creditors themselves to resort, in the 
first instance, to all or any of the funds to which 
their claims extend. It might have happened, there¬ 
fore, in times preceding the Act 3 & 4 Will. IV. c. 

104,—although it can hardly (if at all) happen now, 

—that a creditor having a right to proceed against two 
or more funds, proceeded against some fund which 
was the only resource of some other creditor less 
amply provided for than himself; and in such a case, 
equity would have held, that the creditor having two 
funds should not, by resorting to the fund which was 
the only resource of another creditor, disappoint that 
other; but would have permitted the latter to stand, 
to the extent of his disappointment, in the place of the 
more favoured creditor, against the other fund to 
which the less favoured creditor had no direct access, 

—the object of the court in all this being to secure 
that all creditors should bo satisfied, so far as, by any 
arrangement consistent with the nature of their several 
claims, the property permitted (a); and this was 


(a) Aldrich v. Cooper , 2 L. C. 80 ; In re Ward , 20 Ch. Div. 356. 
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Two varieties 
of marshalling. 


i. As between 
creditors. 

Under old law, 
simple con¬ 
tract creditors 
permitted to 
stand in shoes 
of specialty 
creditors as 
against the 
realty. 


Marshalling 
against a 
mortgagee, 
who exhausted 
or diminished 
the person¬ 
alty. 

Also, against 
an unpaid 
vendor, who 
did the like. 

Realty now 
assets for pay¬ 
ment of all 
debts, 3 & 4 
Will. IV. c. 
104. 

Priority of 
creditors 
abolished, 32 
A 33 Viet. c. 
46, and 38 & 

39 Viet. c. 77, 
s. 10. 


called a marshalling of the assets; and the marshal¬ 
ling might be, not only as between the creditors, but 
also as between the beneficiaries. 

And firstly , Marshalling as between the creditors. 
—Simple contract creditors had (as we have seen) 
no claim originally against the real assets,—unless 
these assets were charged with, or were devised for, 
the payment of the debts ; and in the absence, there¬ 
fore, of such a charge or devise, specialty creditors 
might resort to the personal estate in priority to, and 
to the real assets in exclusion of, simple contract 
creditors ; therefore equity compelled these specialty 
creditors to resort in the first place to the real assets, 
—so as to leave the personalty for the simple contract 
creditors; and if the specialty creditors exhausted 
the personal assets, the simple contract creditors were 
put in their place against the real assets, as far as 
the specialty creditors had exhausted the personal assets 
( b); also, if the vendor of an estate, the contract for 
which had not been completed by the testator in his 
lifetime, was afterwards paid his purchase-money out 
of the personal assets, the simple contract creditors 
of the testator were put in the place of the vendor, 
to the extent of his lien on the estate sold , as against the 
devisee of that estate (c). But, of course, all lands 
being now liable to simple contract debts, the court 
is no longer under any necessity of marshalling to 
enforce their payment (d)\ and the statute 32 & 33 
Yict. c. 46 having abolished the priority of specialty 
over simple contract debts, in the administration of 
the estates of all persons dying after the 1st January 
1870, questions of marshalling as "between creditors 
have now become of little practical importance, and 
of yet less importance in the case of persons dying 


(b) Aldrich v. Cooper , 2 L. 0 . 80. 

(c) Selby v. Selby, 4 Russ. 336. 

(d) Cradock v. Piper , 15 Sim. 301. 
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insolvent on or after tlie 1st November 1875 (e ). Of No marshal- 
course, the doctrine of marshalling as between credi- betwee^cre- 
tors was enforced only as between creditors of the same ditors of the 
debtor; and the creditors of B. had therefore no right 
to compel one who was a creditor of both A. and B. 
to seek payment from A. (/), in the absence at least Marshalling of 
of some equity. Nevertheless, in the marshalling genemi rules 
of securities, the court applied certain rules, which re e ardin g* 
were not limited (or not very strictly limited) to the 
creditors of the same debtor (y); but the barest 
statement of these rules (which are exceedingly intri¬ 
cate) is all that can be here attempted; and, in the 
words of Lord Hardwicke in Lanoy v. Duke of Atliole 
(A), the general principle is,—that il a person having 
two real estates mortgages both estates to A., and 
afterwards mortgages one only of the estates to B., 
whether or not B. had notice of A/s mortgage (i), the 
court directs A. (but always without prejudice to A.) 
to realise his debt out of that estate which is not in 
mortgage to B.,—so as to leave the one estate which 
is in mortgage to B. to satisfy B. so far as it goes; 
and this general principle is applicable also as against 
a surety, to whom (on payment by him of the debt) 

A. may have assigned his two securities (A). The 
general principle is subject, however, to the following 
restriction, viz., that the marshalling of securities is 
not enforceable by B. to the prejudice of C. (a third 
person) (l ); and the general principle, in the case of 
mortgages with a surety, is subject to certain very 


(e) 38 & 39 Viet. c. 77, s. 10. 

(/) Ex parte Kendall, 17 Ves. 520. 

(g) Blackburn and District B. B. Society v. Cunliffe, 29 Ch. Div. 902; 
Wenlock v. River Dee Co ., 19 Q. B. D. 155 ; Webb v. Smith, 30 Ch. 
Div. 192. 

(/t) 2 Atk. 446. 

(i) Tidd v. Lister , 10 Hare, 157. 

(&) South v. Bloxam, 2 Hem. & Mill. 457; Robinson v. Qee , 1 Ves. 
Sr. 252. 

( 1 ) Averall v. Wade, L. & G. t. Sugd. 252; Barnes v. Racstcr, 1 Yo. 
& Col. Ch. Ca. 401; Flint v. Howard , 1893, 2 Ch. 54 ; Farrington v. 
Foster, ib. 461. 
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minute distinctions, according as the surety is a surety 
simply, or is both a surety and a co-mortgagor. 

Secondly, Marshalling as between the divers bene¬ 
ficiaries entitled under the will, and (in the case of 
partial intestacies) as between also the heir-at-law 
and the next of kin.—In this group of cases, it is 
usually by reason of the disturbing action of the 
creditors of the deceased that the question of mar¬ 
shalling arises,—although occasionally (as will be 
shown later on in this present chapter) it may arise 
from other causes. Now, where it arises from the 
disturbing action of creditors, the general principle 
which runs through all the cases of marshalling as 
between beneficiaries may be arrived at in this way, 
viz.:—Taking the various properties specified on p. 
301, supra, in the order of their respective liabilities 
to the payment of debts in the administration of 
assets as shown on that page, and substituting in the 
same order the various persons to whom these various 
properties would go if there were no debts to pay,— 
and to whom they do in fact go, so far as they are 
not exhausted by the payment of debts,—we obtain 
the following list of the persons entitled under the 
will (and otherwise) to participate in the property of 
the deceased testator, that is to say,— 1. The next 
of kin or the residuary legatees ; 2. The heir-at-law ; 
3. The heir-at-law ; 4. The charged devisees (specific 
and residuary); 5. The pecuniary legatees; 6. The 
devisees (specific and residuary) and the specific 
legatees; 7. The voluntary appointees by deed or will; 
and, 8. The widow. And from that list of benefici¬ 
aries the general rule of marshalling is derived in 
this way, and is to this effect, namely,—that if any 
beneficiary in the list is disappointed of his benefit 
under the will through the creditor (in effect) seizing 
upon (as he may) the fund intended for such disap¬ 
pointed person, then such person may recoup or 
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compensate himself for that disappointment (to the 
extent thereof) by going against the fund or funds 
intended for (and in that way similarly disappoint¬ 
ing in his turn) any one or more of the beneficiaries 
prior to himself in the list; and such secondly 
disappointed person or persons may in his or their 
turn do the like against those prior to him or them, 
so that eventually the next of kin or residuary 
legatees (as the case may bo) have to bear the 
disappointment without any means of redress,—they 
having, in fact, no title to anything save what remains 
upon a due administration of the estate (m ); but 
nobody may go against any one posterior to himself 
on the list; and persons occupying the same rank 
in the list have contribution as against each other. 

We proceed to test this rule in its application to 
the decisions. And firstly, as regards the widows 
paraphernalia: although that (with the exception of 
necessary wearing apparel) (n) is liable to her de¬ 
ceased husband's debts, she will be preferred to a 
general legatee, and be entitled therefore to marshal 
assets in all cases in which a general legatee would 
be entitled to do so (0) ; and on principle, a widow, 
as to her paraphernalia, is entitled to precedence 
also over specific legatees and devisees (p ); and, 
in fact, both principle and the weight of authority 
point to the conclusion, that a Avidow, as to her 
paraphernalia, is entitled to rank next after credi¬ 
tors (q). So again, if the heir-at-law has paid any 
debts which ought to have been paid, first, out of 
the general personal estate, or, secondly, out of lands 


(m) Att.-Gcn. v. Lord Sudcley, 1896, I Q. B. 354; 1897, A. 0 . II. 

(n) Lord Townshend v. IViiidham , 2 Ves. Sr. 7. 

(o) Tipping v. Tipping , I P. W. 730; Boynton v. Parkhurst, 1 Bro. 
C. 0 . 576. 

(p) Probert v. Clifford , Amb. 6; Graham v. Londonderry , 3 Atk. 
395 - 

(2) Wms. Real Assets, 118. 
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subject to a trust or power for their payment, he 
will have a right to have the assets marshalled in 
his favour as against those two funds,—but not to the 
prejudice of pecuniary legatees; still less to the dis¬ 
appointment of specific legatees (r). So also, a de¬ 
visee of lands charged with the payment of debts, 
paying any debts whilst any of the previously liable 
property remains unexhausted, will have a right to 
have the assets marshalled in his favour, and to 
stand in the place of the creditors so far as regards, 
first, the general personal estate; second, land sub¬ 
ject to a trust or power for raising the debts; and 
third, lands descended to the heir (s),—and a residuary 
devisee stands for this purpose in the same position 
as a specific devisee (£). Also pecuniary legatees, if 
the personal estate out of which they are to be paid 
has been exhausted by creditors, are entitled to be 
paid— (a.) Out of lands which descend to the heir (w); 
(&.) Out of lands devised subject to debts (-p); and 
(1 c .) Out of lands subject to a mortgage,—to the extent 
to which the mortgagee may have disappointed them 
by resorting first to the personal estate ( x ); but 
pecuniary legatees have no right to marshal against 
lands comprised in a residuary devise, any more 
than against specific legatees and devisees (y),—unless 
of course such residuary devise should be charged 
with the payment' of these legacies, either expressly 
or by implication, as hereinafter explained (2). And 


(r) Ilanby v. Roberts , Amb. 128. 

( s ) liar mood v. Oglandcr , 8 Ves. 106. 

(t) Ilcnsman v. Fryer, L. R. 3 Ch. App. 420 ; Lanceficld v. Iggulden, 
L. R. 10 Ch. App. 136; Farquharson v. Floyer, 3 Ch. Div. 109. 

(u) Sproule v. Prior , 8 Sim. 189. 

(v) Rickard v. Barrett, 3 K. & J. 289 ; In re Salt, Brothwood v. 
Keeling , 1895, 2 Ch. 203. 

(ar) Johnson v. Child , 4 Hare, 87 ; Lutkins v. Leigh , Cas. t. Talb. 53 
(where the creditors were mortgagee '; Lord Lilford v. Powys-Kcck , 
L. R. 1 Eq. 347 (where the creditors e unpaid vendors). 

(y) Lancejield v. Iggulden, supra. 

(z) Elliott v. Dearsley , 16 Ch. Div. 2 ; Knight v. Knight , 1895, 1 Ch. 
499 * 
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as regards specific legatees and devisees (including 
residuary devisees), these have the right, if called on 
to pay any debts of their testator, to have the whole 
of his other property, real or personal, marshalled 
in their favour,—so as to throw the debts as far as 
possible on the other assets, which are antecedently 
liable. And, in general, a specific devisee (including 
a residuary devisee) and a specific legatee will con¬ 
tribute pro ratd to satisfy the debts of the testator, 
which the property antecedently liable has failed to 
satisfy,—for the testator s intention of bounty is equal 
in all these cases (a). If, however, the subject of 
any specific devise (including a residuary devise) or 
specific bequest is liable to any particular burden of 
its own, the devisee or legatee must bear it alone, 
and cannot call the other specific legatees or the 
other. devisees to his aid; e.g ., the devisee of land 
bought by the testator but not paid for, cannot call 
on the other devisees, or on the specific legatees, to 
pay a proportion of the purchase-money to which 
his land is subject by reason of the vendor s lien for 
the unpaid purchase-money (b ); and when a specific 
(including a residuary) devise is charged with a 
legacy or portion, the devisee is liable in his proper 
order for the debts, but the legatee or portionist con¬ 
tributes nothing thereto ( c ). 

There is another group of cases in which equity, 
out of regard to the testators intention, marshals 
assets in favour of legatees; that is to say, when 
some of the legacies are charged on the real estate, 
and the others are not so charged. And the marshal¬ 
ling in this group of cases does not arise from any 
disturbing action of creditors, but arises simply from 


{a) Tombs v. Rock , 2 Coll. 490; Lancefidd v. Igguldcn, supra. 

{b) Emuss v. Smith t 2 De G. & Sm. 722. 

(c) Saunders-Davies v. Saunders-Davies, 34 Ch. Div. 482 ; Lt Bat v. 
Herbert , 1894, 3 Ch. 250. 
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the presumption, that when a testator leaves legacies, 
he wishes that if possible they shall all be paid. To 
understand this branch of the subject, the reader 
must bear in mind, that, even to the 'present day , legacies 
are not payable out of real estate directly , UNLESS the 
testator has charged his real estate with their payment ,— 
there never having been any statute passed to do 
for legacies what the statute 3 & 4 Will. IV. c, 104, 
has done for simple contract debts. If, therefore, a 
testator should leave certain legacies payable only 
out of his personal estate, and certain others which 
(in aid of his personal estate) he has charged on his 
real estate, equity will, in case the personal estate 
is insufficient to pay all the legacies, marshal the 
legacies,—so as to throw those charged on the real 
estate entirely on that estate, in order to leave more 
of the personal estate for the other legacies ( d ), 

It is important therefore to inquire, what amounts 
to a charge of legacies on the real estate. And, 
firstly, it may be stated, that the intention to create 
such a charge is not so readily presumed as we 
have seen that a charge for the payment of debts is 
presumed, but the intention to charge legacies must 
be manifest ( e ). And, secondly, the rule is well 
established, that (in the absence of an express charge) 
an implied charge of the legacies on the real estate 
arises if, after a gift of legacies, the testator gives 
“all the rest and residue of his real and personal 
estate ” to specified persons,—the word “ residue ” 
meaning that out of which something given before 
has been taken; and this implied charge arises also 
where the will directs that any legacies which fail 
shall fall into the residue ( f) ; and for the applica- 


( d) Bonner v, Bonner, 13 Ves, 379 ; Scales v. Collins t 9 Hare, 656. 

(e) Bench v. Biles, 4 Madd. 188 ; llassel v. Jlassel, 2 Dick. 527. 
(/) Bray v, Stevens, 12 Ch. Div. 162. 
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tion of the rule, the word “residue” need not be 
used, if there are other words to the like effect (g). 

But it does not result from such a gift of residue, where aiegacy 
that the real and personal estate comprised therein is re^estlte 
made a mixed fund , liable proportionately and rate- ^be^eaLd 
ably to the payment of the legacies,—although that as if it were 
was at one time considered to be the effect of the so 
charge,—the true result being (as above indicated), 
that in such a case the personal estate retains its 
primary liability, and the real -estate is only liable 
for the deficiency of the trust estate (h). And note, 
that where the charge of a legacy upon real estate 
fails to affect it, in consequence of an event happen¬ 
ing subsequently to the death of a testator,—as the 
death of the legatee before the time of payment,—the 
court will not treat the legacy as not so charged, in 
order merely to vest the legacy and render it trans¬ 
missible (i). 

Assets used never to be marshalled in favour of Assets used 
legacies given to charities; and this was upon the rhaiied b hi lliar 
ground that a court of equity was not warranted in charities*— 
setting up a rule of equity contrary to the common 
rules of the court, merely to support a bequest which 
was contrary to law. If, therefore, a testator should 
have bequeathed to a charity a legacy payable out 
of the produce of his real and personal estate (&), 
or a simple legacy without expressly charging it on 
that part of his personal estate which he might law¬ 
fully bequeath to charitable uses, the legacy would 
have failed by law in the proportion which the real 


{g) Bawdcn v. CrcssweU , 1894, 1 Ch. 693. 

(h) Greville v. Browne, 7 H.L. Ca. 689 ; Gains ford v. Dunn , L. R. 
17 Eq. 405 ; Brooke v. Brooke , 3 Ch. Div. 630; Broadbent v. Barrow , 
31 Ch. Div. 113; EUiott v. Dearsley , 16 Ch. Div. 322; and Knight v. 
Knight , 1895, 1 Ch. 499. 

(i) Prowse v. Abingdon , 1 Atk. 482 ; IJcntg v. XVrcy, 21 Ch. Div. 
332. 

{k) Currie v. Pye , 17 Yes. 462. 



326 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


unless by 
virtue of ex¬ 
press direc¬ 
tion; 


or unless (in 
the case of 
charities 
authorised to 
take real 
estate by 
devise) under 
discretionary 
gifts to exe¬ 
cutors. 


estate and personalty in the one case, or such 
personalty in the other, bore to the whole fund out 
of which the legacy was made payable (Z),—the rule 
in all such cases having been to appropriate the fund 
as if no legal objection existed, and then to hold so 
much of the charity legacies to fail as would in that 
way have fallen to be paid out of the prohibited 
fund (' in ). But when it was said that the court 
would not marshal legacies in favour of charities, it 
was meant that the court would not have done so 
when the will was silent; because if (as was usually 
the case) the will expressly directed that the lega¬ 
cies should be marshalled in favour of the chari¬ 
ties, then the court was ready to carry out that 
direction, and it did so with a liberal hand (n ); but 
the mere gift to a charity of the residue of a 
testator's personal estate, save and except such part 
thereof as could not by law be bequeathed to 
charities, was not, of course, and was not considered 
to be, a direction to marshal in favour of the 
charity (0). However, when a testator gave and 
devised the residue of his estate, both real and 
personal, to his trustees (whom he also appointed 
his executors) upon trust, thereout in the first place 
to pay certain specified sums to specified persons, 
and as to the residue thereof, or such part or parts 
thereof as might be lawfully appropriated for the 
purpose, for such one or "more charities, and in such 
proportions, as the trustees in their uncontrolled 
discretion might think fit, the trustees were entitled 
to appropriate the surplus (even the proceeds of the 


(l) Robinson v. Gddard , 3 Mac. & G. 735 ; Fourdrin v. Goicdey , 
3 My. & K. 397 ; Hobson v. Bhiclcburn , l Keen, 273. 

(m) Williams v. Kershaw , I Keen, 275 n.; Blann v. Bell , 7 Ch. Div. 
382; Kilford v. Blancy, 31 Ch. Div. 56; Ashworth v. Munn, 34 Ch. 
Div. 391. 

- (n) Miles v. Harrison, L. R. 9 Ch. App. 316; Ravenscroft v. Work¬ 
man, 7 Ch. Div. 637 ; Beaumont v. Oliveira , L. R. 4 Ch. App. 309. 

(0) Wegg-Prowse v. Wcgg-Prowse , 1895, 2 Ch. 449. 
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real estate sold) to charities duly authorised to take 
land by devise (p). But all these rules as to 
marshalling will now, for the future, continue to 
exist only as regards the wills of testators who shall 
have died before the 5th August 1891 ; for by the 
Mortmain and Charitable Uses Act, 1891 (< q ), it has 
been enacted (but only as regards the wills of 
testators who shall die after 5th August 1891), that 
(in effect) land may now be given by will to a 
charity (subject to the duty of selling it within a 
year), and that money secured on land, or arising 
out of or connected with land, shall not, as regards 
charitable bequests, be considered as land at all 
within the Mortmain Acts; and that where money 
is given by will to charity, with a direction super- 
added to lay the money out in land, the gift will be 
good, and the superadded direction only shall be 
void; and the court may, by order, authorise the 
retention of the devised land unsold, or the acquisi¬ 
tion of the land directed to be purchased,— soil, when 
it is wanted for occupation by the charity. 


Marshalling 
in case of 
charitable 
legacies,—no 
necessity for, 
in future. 


(p) Broadbent v. Barrow , 31 Ch. Div. 113. 
(?) 54 & 55 Viet. c. 73. 



( 328 ) 


Definition of 
mortgage. 


What pro¬ 
perties are 
mortgageable, 
and what are 
not, or only t< 
a limited 
extent, or 
subject to 
certain 
restrictions. 


CHAPTER XVI. 

MORTGAGES. 

A legal mortgage may be defined as a debt secured 
on land, the legal ownership of the land becoming 
vested in the creditor, the equitable ownership (or 
effective actual ownership) remaining in the debtor. 

All kinds of property are, as a rule, mortgageable,— 
hereditaments, whether corporeal or incorporeal, and 
personal estates, whether in possession or in action, 
and whether the estate or interest therein be for 
life or be the absolute interest, and whether it be a 
vested, expectant (a), or contingent estate or interest. 
Nevertheless, some species of property are, for spe¬ 
cial reasons, not mortgageable ; e.g., the profits of an 
ecclesiastical benefice are, by the 13 Eliz. c. 20, not 
capable of being charged, either directly (6) or in¬ 
directly (c),—and this prohibition extends to pew- 
rents (d ); but these benefices may, to the extent 
of two years of the clear annual income, be charged 
for building, rebuilding, or repairing the rectory- 
house or vicarage ( e ); also, generally, loans made by 
the Governors of Queen Annes Bounty, on the secu¬ 
rity of the endowments of the benefice, are now 
excepted from the disabling provisions of the statute 


(а) Coombe v. Carter , 36 Ch. 348. 

(б) 13 Eliz. c. 20 ; 57 Geo. III. c. 99 ; 23 & 24 Viet. c. 142; M'Bcan 
v. Dcanc t 30 Ch. Div. 520. 

(c) Hawkins v. Qathercole , I Jur. N.- S. 481. 

(d) Ex parte A rrowsmith, in re Leveson , 8 Ch. Div. 96. 

(e) 17 Geo. III. c. 53, s. 6 ; 51 & 52 Viet. c. 20. 
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13 Eliz. c. 20. It will bo remembered also, that 
the assignment of certain classes of property (e.g. y 
half pay) is void on the ground of public policy, and 
a mortgage of such property would be equally void 
(/); but these properties may be got at (and the 
profits of a benefice may also be got at) under the 
Bankruptcy Act, 1883, subject to leaving enough 
to satisfy the requirements of the living or other 
the demands of public policy (y). Again, pro¬ 
perty is sometimes given for an estate or interest 
expressly made defeasible on an attempt to mortgage 
same,—and, of course, such property is not mortgage¬ 
able (/*); and the separate property of a married 
woman, which she is restrained from anticipating, 
and the estates of infants and lunatics, are, of 
course, not mortgageable,—except with the aid of the 
court. 

Also, in the case of public companies incorporated Mortgages by 
by special Act, the properties of the company may cora P anies * 
be of such a character as that they are mortgage¬ 
able; and yet if the company has no power to borrow, 
or only a limited power to do so, any mortgage, or 
(as the case may be) any mortgage in excess of the 
limited power, would be void as being ultra vires 
(i); and this rule is equally applicable where the 
company is merely incorporated under the provi¬ 
sions of the Companies Acts, 1862-1890 (&); but 
an ordinary trading company may borrow for the 
legitimate purposes of the company (l). Where a "Under- 
company has the power to borrow, and mortgages mortgagTof. 


(/) L*Estrange v. VEstrange, 13 Beav. 281. 

(g) In re Ward, ex parte Ward, 1S97, 1 Q. B. 266; Lawrence v. 
Adams, \V. N. 1896, p. 154, applying In rc Meredith, ex parte Chick, 
II Ch. Div. 731. 

(A) Montefiore v. Behrens, L. R. 1 Eq. 171. 

(i) Wenlock v. River Dee Co ., 10 App. Ca. 354. 

(&) Ashbury Co . v. Riche, L. R. 7 H. L. 653. 

( l) General Auction Co. v. Smith , 1S91, 3 Ch. 432. 
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its “ undertaking ” (??i), the mortgage extends not to 
the thing itself, but to the produce or profits thereof, 
—at least in the case of a public company, such as a 
railway (n ); and, apparently, not only calls already 
made (0), but also “future calls” (p ),—up to the 
date of an order for the winding up of the company 
(q ),—may be mortgaged; and note, that a power in 
Turnpike Road Trustees to mortgage the undertaking 
and tolls of the road does not extend to authorise a 
mortgage of the toll-houses or gates on the road (r); 
and, generally, it may be said, that in taking securi¬ 
ties from incorporated companies (whether public or 
private), the utmost vigilance must be used to see, 
firstly, that the company can borrow; secondly, 
that it is not exceeding its borrowing powers, or 
borrowing for purposes other than those autho¬ 
rised ; and, thirdly, what property of the company 
it can validly charge, and what is the effect of the 
charge ($). 

By the old common law, the ordinary mortgage, 
or mortuum vadium , as it was called, was strictly an 
estate upon condition; that is, a feoffment of the 
land, with a condition, either in the deed of feoff¬ 
ment itself or in a deed of defeasance executed at 
the same time, by which it was provided, that, on 
payment by the feoffor of a given sum at a time 
and place certain, it should be lawful for him to 
re-enter; and immediately on the livery made, the 
feoffee became the legal owner of the land, subject 


(m) Gardner v. London , Chatham, and Dover Railway Company , 
L. R. 2 Ch. App. 201. 

(n) In re Panama, dc. Mail Co ., L. R. 5 Ch. App. 318. 

(o) In re Sankcy Brooke Co ., L. R. 10 Eq. 381. 

(q) In re Sireatham Estates Co., 1897, I Ch. 15. 

(p) In re Pyle Works, 44 Ch. Div. 534 ; and disting. Bartlett v. May- 
fair Property Co., W. N. 1897, p. 174 

(r) Myatt v. St, Helen's Railway Company, 2 Q. B. I). 365. 

(«) Ex parte Watson, 21 Q. B. 6. 301. 
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to the condition,—and if the condition was performed, Forfeiture at 
the feoffor re-entered; but if the condition was not ti^i broken. 1 " 
performed, the feoffees estate became absolute and 
indefeasible as from the time of the feoffment, the interference 
legal right of redemption being then lost for ever. ofe< i ult y* 
Happily, however, a jurisdiction arose under which 
the harshness of the old law in this respect was 
softened without any actual interference with its 
principles; for the courts of equity, leaving the legal 
effect of the transaction unaltered, declared it to be 
against conscience and unreasonable, that the mort- Mortgage held 
gagee should retain as owner for his own benefit a mere pledse * 
what was intended as a mere security; and they Mortgagor’s 
adjudged, that the breach of the condition should be deemf uot- e " 
relieved against,—so that the mortgagor, although ^feiture at g 
he lost “ his legal right to redeem,” nevertheless had law. 

“ an equity to redeem,” on payment within a reason¬ 
able time of the principal, interest, and costs; and 
although the common law judges at first strenuously 
resisted the introduction of this new principle, they 
were ultimately defeated by the increasing power of 
equity; but in their own courts they still adhered 
to the rigid doctrine of forfeiture, with the result 
that the law relating to mortgages fell almost entirely 
within the jurisdiction of equity. 

No sooner, however, was this equitable principle Mortgages an 
established, than the cupidity of creditors induced themaxiin, 0 
them to attempt its evasion; and it was necessary ^ftio vincunt 
therefore for equity, if the right to redeem subse- legem. 
quently to the legal forfeiture was to be maintained, 
to hold,—and equity accordingly held,—that the legal 
maxim, “ modus et conventio vincunt legem f was inap¬ 
plicable in the case of mortgages, that is to say, 
that the debtor could not, oven by the most solemn Debtor cannot 
engagements entered into at the time of the loan ,, partTiti/his 11 
preclude himself from his equitable right to redeem; to re * 
for, looking always at the intent rather than the 
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form of things (t) y it was inequitable that the creditor 
should, through the necessities of his debtor, obtain 
a collateral or additional advantage beyond the pay- 
ment of principal, interest, and costs (u ); and the 
courts therefore established it as a principle not to 
be departed from, that “ once a mortgage always a 
mortgage/'—in other words, that an estate could not 
at one time be a mortgage and at another time 
cease to be so by one and the same deed; and that 
whatever clause or covenant there might be in the 
conveyance, yet, if the intention of the parties was 
that such conveyance should be a mortgage only, or 
should pass only a redeemable estate, a court of 
equity would always so construe it (y ); wherefore 
also a conveyance, although it may be absolute in 
its terms, yet if it be shown to have been intended 
as a security only, will be redeemable as a security {x)\ 
nor may the equity of redemption be " clogged ” with 
any restrictions (y). 


Eight of pre¬ 
emption in 
mortgagee. 


Conveyance 
with option of 
re-purchase 
in mortgagor. 


These rules, however, did not prevent a mortgagee 
agreeing with the mortgagor for a preference or 
right of pre-emption in case of a sale (z); and any 
other agreements between mortgagor and mortgagee 
(provided they did not exclude or fetter the equity 
of redemption) were and are good,— e.g. y an agreement 
not to call in the principal moneys so long as the 
interest is paid (a). And mortgages must also be 
distinguished from absolute bond fide sales accom¬ 
panied with a collateral agreement for re-purchase 


(0 Bonham v. Ne\ecombc y 2 Vent. 364 ; Howard v. Harris , 1 
Vern. 19. « 

(u) Leith v. Irvine , 1 My. & K. 277 ; Broad v. Selfe y 11 W. R. 1036. 

(v) Northampton (Marquess) v. Pollock y 45 Ch. Div. 190; and (sub 
norn. Salt v. Northampton ), 1892, A. C. I. 

( x ) Barton v. Bank of New South Wales , 15 App. Ca. 379. 

(y) Field v. Hopkins , 44 Ch. Div. 524 ; Eyre v. Wynn-Mackenzie y 
1894, 1 Ch. 218. 

(2) Orby v. Trigg , 9 Mod. 2 ; Cookson v. Cookson t 8 Sim. 529. 

(a) Keene v. Biscoe y 8 Ch. Div. 201. 
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by the mortgagor on repayment of the purchase- 
money within a stipulated time ( b ),—which collateral 
agreement may be either introduced into the agree¬ 
ment for sale at the time, or may be made at a 
subsequent period; and whether any particular 
transaction is a mortgage properly so called, or is 
a sale with an option of re-purchase, depends on the 
special circumstances of the case; and parol evidence 
will always be admitted to show, that what on the 
face of the deed is an absolute conveyance was 
intended to be a conveyance by way of security 
only (c),—e.y., if the money paid would be grossly 
inadequate as the price for the absolute purchase of 
the estate; or if the grantee was not let into im¬ 
mediate possession of the estate; or if he accounted 
for the rents to the grantor, and only retained an 
amount equivalent to his interest (< d ),—in all these 
cases, the conveyance will be deemed to be by way 
of security only. And the difference between a 
transaction by way of sale with a right of re-purchase 
and a mortgage is very important with reference to 
the consequences of each; for whereas* in a mortgage, 
even after forfeiture at law, the mortgagor has his 
right of redemption in equity, yet in the case of a 
sale with a right of re-purchase, the time limited 
must be exactly observed, and there is no principle 
on which the court of equity can in the latter case 
relievo, if the time be not exactly observed (e); and 
there is also this further important difference, viz., 
that in the case of a sale with an option to re-pur- 
cliase, if the purchaser die seised, and then the right 
to re-purchase is exercised, the money goes to his 


(b) Birmingham Canal Co, v. Cartwright, u Ch. Div. 421. 

(c) Maxwell v. Montacutc t Free. Ch. 526; Douglas v. Calverwcll } 
3 GifT. 251. 

(d) Brooke v. Qarrod , 3 K. & J, 60S ; Williams v. Owen, 5 My. & Cr. 
303 - 

(«) BarrdL v. Sabine , 1 Yern. 268; and see Dibbins v. Dibbins t 
1S96, 2 Ch. 348. 


Circumstances 
distinguishing 
a mortgage 
from a sale 
with right of 
re-purchase. 


Effects of this 
distinction : 

(1.) In a sale 
with right of 
re-purchase, 
time is strictly 
to be observed. 


(2.) In a sale 
with right of 
re-purchase, if 
purchaser die 
seised, money 
goes to real 
representative. 



334 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


Other forms 
of securities. 

i. Vivum 
vadium ,— 
lender to pay 
himself from 
rents and 
profits. 


2. Mortuum 
vadium ,— 
creditor took 
rents and 
profits with¬ 
out account. 


3. Welsh mort¬ 
gage,-- 
mortgagor 
may redeem at 
any time. 


Modern mort¬ 
gage. 


The nature of 
an equity of 
redemption,— 
it is an estate 
in the land, 


real representative, and not, as in case of a mort¬ 
gage, to his personal representatives (/). 

There were anciently some other species of securi¬ 
ties for money, namely, (1) The vivum vadium ,—in 
which the owner of an estate, in consideration of 
money lent, conveyed it to the lender, with a con¬ 
dition that as soon as the lender repaid himself out 
of the rents and profits the principal and interest of 
the loan, the debtor might re-enter; and it was called 
a vivum vadium y because as the security itself worked 
oft" the debt, it was deemed to possess a sort of vitality; 
(2) The mortuum vadium ,—which, according to Glan- 
ville (y), was a feoffment to the creditor, to be held 
until the debtor paid him a given sum, until which 
time the creditor received the rents without account , so 
that the security in this case, not of itself working off 
the debt, was in a manner dead ; and (3) The Welsh 
mortgage ,—in which, as in the mortuum vadium , the 
rents and profits were received by the mortagee 
without account, and the principal therefore remained 
undiminished; and in all these three species of ancient 
mortgages, the rule was, that on the one hand the 
mortgagee should not foreclose or sue for his money, 
and that on the other hand the mortgagor might re¬ 
deem at any time (h) ; but in the modern mortgage, 
as we shall presently see, the mortgagee is strictly 
accountable , and may also foreclose and sue for his 
money. 

In early times, it was said, that an equity of re¬ 
demption was a mere right; but in Casborne v. Scarfe 
(i) Lord Hardwicke laid it down, that this equity was 


(/) Thombrough v. Baker , 2 L. C. 1046 ; Brant v. Vause , I Y. k Co. 
C. C. 580. 

(g) Lib. 10, c. 6. 

(A) llowdl v. Price , Prec. Ch. 423, 477. 

(i) 1 Atk. 603. 
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an estate in the land: and this is now the accepted over which the 

. . _ _ i c mortgagor has 

opunon; and the person entitled to the equity oi f u ii power, 
redemption, being in equity the real owner of the land, ^cumbrance 6 
may (subject only to the rights of the mortgagee) 
exercise all acts of ownership over the land; e.g., may 
settle or devise, or even again mortgage the land (k), 

—subject only to this, namely, he must on creating Devolution of 
such second mortgagee disclose the existence of the demption,— 
first, under pain of forfeiting his equity of redemption as of the 
(Z); but even a forfeited equity of redemption may 
be again effectively mortgaged (m),—the forfeiture, 

Seville , not really taking effect until the court has 
made a declaration of forfeiture; and the court is very 
hostile to declaring the forfeiture (n), and the costs 
of the action for such a declaration would be much 
more than the costs of an ordinary action for fore¬ 
closure, so that the provisions as to forfeiture are 
practically a dead letter. Also, the mortgaged estate 
is governed, in the course of its descent, by the general 
law,—so that if the land be of gavelkind tenure, the 
equity of redemption will descend in gavelkind; and 
if the tenure be borough-English, the youngest son 
will be entitled ( o ); and in the case of copyhold lands, 
the equity of redemption will descend according to 
the customary rules of descent; and a fortiori , if the 
lands are of freehold tenure, the equity of redemption 
will descend according to the common law canons of 
descent. 

The equity of redemption being an estate in the w r ho may 
land, all persons entitled to any estate or interest in redeem * 
that equity are entitled, before foreclosure, to come 
into a court of equity to redeem,—that is to say— 


(it) Casbome v. Scarfe , I Atk. 603, 

(l) 4 & 5 Will. & Mary, c. 16, s. 3. 

(171) Ibid., s. 4. 

(n) Kcnnard v. Futvoye , 2 Giff. 81. 

(0) Fawcett v. Lowther t 2 Vea. Sr. 301. 
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(i.) The heir (p), or (in the case of copyhold lands) 
the customary heir; (2.) The devisee ( q ); (3.) A 
tenant for life, a remainderman, a reversioner, a 
dowress, a jointress, a tenant by the curtesy, or other 
limited owner; (4.) An assignee or grantee ( i.e ., a 
purchaser) (r), including a lessee (5); (5.) A subse¬ 
quent mortgagee (t) ; (6.) A judgment creditor even 

( u ) ; (7-) crown, or the lord, on a forfeiture 

(v) ; and (8.) A volunteer* even ( x), although he 
claim under a deed which under 27 Eliz. c. 4 was 

Mortgage,— fraudulent and void ; but as regards tenants for life, 
deemed^by, when they redeem a mortgage which is on the in- 
aUve b by kept beritance, they do so in general for their own benefit, 
tenant for life. — and therefore the mortgage is kept alive, equally 
as if it had been transferred to the tenant for life (y); 
and as regards remaindermen and reversioners, they 
may indeed take a transfer of the mortgage without 
consulting the wishes of the prior life tenants, but 
cannot, semble , redeem against the wishes of such 
“ prior life tenants ” ( z ); and the question as to 
there being or not a present right of redemption 
will be determined by the court,—either upon an 
offer to redeem (a), or without any such offer ( 5 ). 

The price of Every one who has a right to redeem may redeem 
redemption. an y p r j or i ncum b ra ncer by payment to him of his 


(p) Pym v. Bowreman, 3 Swanst. 241 «. 

(q) Lewis v. Nangle, 2 Ves. Sr. 431. 

(r) Anon., 3 Atk. 314. 

(s) Tarn v. Turner , 39 Ch. Div. 456. 

(t) Fell v; Brown, 2 Bro. C. C. 278. 

(u) Beckett v. Buckley, L. R. 17 Eq. 435; Bryant v. Bull, 10 Ch. 
Div. 153. 

{ v) LoveVz Case, 1 Eden, 210 ; Downe v. Morris, 3 Hare, 394. 

(x) Band v. Cartwright, I Ch. Ca. 59. 

(y) Burrell v. Egremont, 7 Beav. 205. 

(2) Jlavald v. Russell, Younge, 9 ; Front v. Cock, 1896, 2 Ch. 
808. 

(a) West Derby Union v. Metropolitan Life Society, 1897, A. C. 
647 ; and 1897, 1 Ch. 335. 

[b) Nobbs v. Law Reversionary Society, 1896, 2 Ch. 830. 
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principal and interest (c), together with his costs (if 
any),—and the aggregate amount of all which is 
commonly called “ the price of redemption; ” the re- Successive re¬ 
deeming party being in his turn liable to be redeemed orderof, n and 
by those below him, and these latter being all liable ^ereg^d- 
to be redeemed by the mortgagor; and the rule or ing. 
practice in a bill or action of foreclosure is, to offer 
to redeem all incumbrancers prior in date to the 
plaintiff, and to claim to foreclose all incumbrancers 
posterior in date to the plaintiff,—unless these latter, 
or some or one of them, should redeem the plaintiff 
(i d ); which rule is familiarly expressed in the phrase, 

“Redeem up, foreclose down” When the mortgagor 
is the redeeming party, his redemption of any prior 
mortgage will, in general, enure to give the next 
puisne mortgagee the priority of the redeemed mort¬ 
gage ( e ); and care must therefore be taken, in such 
and the like cases, to keep the prior mortgage alive, 
if that is the intention, by obtaining a transfer 
thereof (/). 

In quite recent times, the practice has been to Usually, only 
give, in general, only one time for redemption to all given for re- W 
the puisne mortgagees, including the mortgagor ( g ), demption. 
and not (as formerly) successive times to each; and 
if the defendants (the puisne incumbrancers and the 
mortgagor) all make default, either in appearing to 
the writ or in pleading to the statement of claim, one 
time only will be given for redemption (h ),—unless 


(c) Sheffield v. Eden, io Ch. Div. 291 ; In re Wade db Thomas, 17 Ch. 
Div. 348 ; Elton v. Curteis, 19 Ch. Div. 49. 

(cf) Beevor v. Luck, L. R. 4 Eq. 537. 

(e) Watts v. Symes, I De G. M. & G. 240; Otter v. Lord Vaux, 6 De 
G. M. & G. 638; Toulmin v. Steers, 3 Mer. 210. 

(/) Adams v. Angell, 5 Ch. Div. 634; Thorne v. Cann, 1895, A. C. 
11 ; Willoughby's Case, 1896, 1 Ch. 726. 

(9) Smith v. Olding, 25 Ch. Div. 462; Mutual Life v. Longlcy, 32 
Ch. Div. 460; Smith v. Uesketh, 44 Ch. Div. 161. 

(A) Platt v. Mendel, 27 Ch. Div. 246 ; Doble v. Manley, 28 Ch. Div. 
664 ; Jennings v. Jordan, 6 App. Ca. 711 ; Biddulph v. Billiter Street 
Co., W. N. 1895, p. 98. 

Y 
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the mortgagee-defendants appear on the motion for 
judgment and request successive periods for redemp¬ 
tion ( i ), and there is no dispute as to priority between 
the mortgagee-defendants (Jc ); but if the defendants 
all duly appear to the writ and duly deliver their 
defences,—so that the plaintiff cannot have judgment 
on motion for judgment or as on admissions, and 
especially if he himself is mixed up in any question 
of priority among the defendants,—then the old rule 
of giving successive periods for redemption will be 
observed. 


Arrears of 
interest re¬ 
coverable. 


Interest on 
costs. 


Right to 
compel a 
transfer, 
instead of 
being fore¬ 
closed,— 


The arrears of interest recoverable upon a redemp¬ 
tion or foreclosure are usually six years only (Z), but 
are occasionally the entire arrears (m) } — e.g . } in the case 
of the mortgage of a reversionary interest in personal 
estate (ri ); and when the order directs the mort¬ 
gagee to add his cost of action to his security, such 
costs when taxed (but only as from the date of the 
taxing-master's certificate) carry interest at the rate 
of 4 per cent, per annum (q). An auctioneer-mort¬ 
gagee may be entitled to add to the “ price of re¬ 
demption” his commission,—that not being (p ), at 
least in the general case (q) } a secret profit. Also, 
one of several co-mortgagees can sue the mortgagor 
for redemption, making the other mortgagees co- 
defendants when they refuse to be co-plaintiffs (r). 
Should the mortgagee threaten foreclosure, the mort¬ 
gagor, if not then minded to redeem, may require 
the mortgagee (not being or having been in pos- 


(i) Platt v. Mendel , supra; Mutual Life v. Longley , supra. 

(£) Bartlett v. Bces t L. R. 12 Eq. 395. 

( l ) 3 & 4 Will. IV. c. 27, s. 42. 

(m) Smith v. Hill , 9 Ch. Div. 143 ; Marshfield v. Hutchings , 34 Ch. 
Div. 721. 

( n ) Mellersh v. Brown , 45 Ch. Diy. 225. 

(0) Eardley v. Knight t 41 Ch. Div. 537. 

\p) Clegg's Case , 22 Ch. Div. 549. 

(q) Field v. Hopkins , 44 Ch. Div. 524. 

(r) Luke v. South Kensington Hotel do., 11 Ch. Div. 121. 
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session) to transfer the debt and to convey the estate 
to any nominee of the mortgagor, on receiving from 
sueh nominee “ the priee of redemption ” as above 
defined (s); and where there are successive mort¬ 
gages, this right to compel a transfer belongs to each 
puisne incumbrancer as well as to the mortgagor,— 
the incumbrancers having precedence of the mort¬ 
gagor, and the incumbrancers inter se having pre¬ 
cedence according to their priorities; but so long 
as any puisne mortgagee does not himself exereise 
the right to compel the transfer, any subsequent 
mortgagee or the mortgagor himself may exercise 
this right (t). But in every case, the transfer of the 
debt and the conveyance of the estate are compellable only 
upon the terms upon which a reconveyance would be com¬ 
pellable ,—so that, unless a reconveyance would be 
compellable by the puisne mortgagee, it does not 
elearly appear how the right of (say) a fourth mort¬ 
gagee could be exereised as against a first mortgagee 
when the second mortgagee had given to the first 
mortgagee notice of his mortgage, or against a second 
mortgagee when the third mortgagee had given to 
the second mortgagee notiee of his mortgage (u). 
And although, where the hereditaments comprised in 
the mortgage are settled (subject thereto) on A, for 
life, with remainder to another or others in fee-simple, 
A. will be entitled to require the transfer, due pro¬ 
vision being made for the protection of the remain¬ 
derman ; still, if there is interest in arrear which A. 
as tenant for life ought to have kept down, then, 
semble, A. cannot compel the transfer if the remain¬ 
derman objects,—and at all events, A. cannot, by 
any such transfer, entitle himself to any further 


(«) Conveyancing Act, 18S1, s. 15 ; Evcritt's Case , 1892, 3 Ch. 506; 
Tecvan v. Smith, 20 Ch. Div. 724. 

{£) Conveyancing Act, 1882, s. 12. 

(u) Tccvan v. Smitk t supra; and see Pearce v. Morris , L. R. 5 Ch. 
App. 227 ; Halt v. Howard , 32 Ch. Div. 430. 


Even where 
there are 
successive 
mortgages; 


And even 
where the 
mortgaged 
land is 
settled. 
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Time to 
redeem,— 
six mouths’ 
notice, or 
else six 
mouths’ in¬ 
terest, in 
general. 


respite from the payment of the interest in arrear 
and growing due (v). 

A person cannot, as of right, redeem before the 
time appointed in the mortgage deed (x) ; and if the 
mortgagee should, as a matter of indulgence, consent 
(at the request of the mortgagor) to accept payment 
before the legal period of redemption, he is entitled 
to the full amount of interest up to that time (; y ). 
So, likewise, if, after the legal period of redemption 
is passed, the mortgagor should wish to pay off the 
mortgage, he must give to the mortgagee six calendar 
months’ previous notice in writing of his intention 
so to do, and must then punctually pay or tender 
the money at the expiration of the notice ( z ),—for 
otherwise the mortgagee will be entitled to fresh 
notice, it being only reasonable that he should have 
time afforded him to look out for a fresh security 
for his money; but if the mortgagee should himself 
commence an action to recover his debt (a), or if 
the mortgage is merely an equitable one by deposit 
of title-deeds with or without an accompanying 
memorandum ( b ), he is not entitled to six months’ 
notice or to interest in lieu thereof; nevertheless, 
in a foreclosure action, where the usual certificate 
has been made of the amount of interest which will 
have accrued due on the day therein specified for 
redemption, the full interest up to the day so 
specified must be paid (c). 

Even prior to the statute 3 & 4 Will. IV. c. 27, 


(r) AUlerson v. Elgey , 26 Ch. Div. 567. 

(x) West Derby Union v. Metropolitan Life Society , 1897, 1 Ch. 335 ; 

1897, A. C. 647. 

( y ) Brown v. Cole, 14 Sim. 427. 

(z> Smith v. Smith , 1891, 3 Ch. 550; Leeds Theatre v. Broadbent , W. N. 

1898, p. 1. 

(a) Prescott v. Phipps t 23 Ch. Div. 372. 

(b) Fitzgerald's Ti'ustee v. MeUersh , 1892, I Ch. 385. 

(c) Dill v. Jlowlandsy 1897, 2 Ch. 361. 
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the rule in equity was, “ that after twenty years' 
“ adverse possession by the mortgagee, he should 
“ not be disturbed” (d) ; but where the mortgagor 
was prevented from asserting his claim by reason 
of, e.g., imprisonment, infancy, coverture, or other 
like legal disability, equity allowed ten years after 
the removal of the disability ( e ); and an acknow¬ 
ledgment given by the mortgagee, before the equity 
of redemption was wholly barred, of the existence 
of such equity, would have sufficed to save the 
equity of redemption (/); and in all these parti¬ 
culars, equity (although not bound by the then 
statutes of limitations) chose to follow their pro¬ 
visions. Then came the statute 3 & 4 Will. IV, 
c. 27 (which is expressly binding on courts of 
equity); and by section 28 of that statute, as 
explained by 7 Will. IV. and 1 Viet. c. 28, when¬ 
ever a mortgagee obtained possession of the land 
comprised in his mortgage, the mortgagor might 
not bring a suit to redeem the mortgage but within 
twenty years (with or without ten years more for 
disability) next after the time when the mortgagee 
obtained possession, or next after any written ac¬ 
knowledgment of the title of the mortgagor, or of 
his right or equity of redemption, had been given 
to him or his agent, signed by the mortgagee (y); 
and now, imder the Real Property Limitations Act, 
1874 (A), s. 7, the period of twenty years is twelve 
years, and no further time is allowed for any dis¬ 
ability (i) ; but otherwise the law is as it was imder 
the statute 3 & 4 Will. IV. c. 27,—e.y., where the 
mortgage is of a remainder or reversion in land, it 

(d) Anon,, 3 Atk. 313. 

(e) Beckford v. Wade, 17 Ves. 99. 

(/) Marwick v. Uardingham, 15 Ch. Div. 339. 

(g) Batchelor v. Middleton, 6 Hare, 75; Ilickmann v. Up sail, 4 Cb. 
Diy. 144. 

(h) 37 & 3S Viet. c. 57. 

(t) Kinsman v. Rouse, 17 Cb. Div. 104; Forster v. Patterson, 17 Cb. 
Div. 132; Sands to Thompson, 22 Ch. Div. 614. 


Statutes of 
Limitations. 
Old law,—21 
Jac. I. c. 16. 


Present law,— 
3 & 4 Will. IV. 
c. 27, s. 28, ex¬ 
plained by 7 
Will. IV. and 
1 Viet. c. 28, 
as modified by 
37 & 38 Viet, 
c. 57 - 
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Kemedj' on 
bond or 
covenant,— 
time for. 


What pay¬ 
ments save 
the statute, 
and what not. 


is only as from the time that the remainder or re¬ 
version falls into possession, that the twelve years 
for bringing an action of foreclosure begin to run ( k ); 
also, where and so long as the mortgagor and the 
mortgagee are one and the same person (which 
occasionally happens), the time does not begin to 
run at all (l). And note, that the mortgagees 
remedy on the covenant contained in his mort¬ 
gage deed (m), or on a bond collateral thereto (n), 
{soil, as against the mortgagor himself and his re¬ 
presentatives (o),—and Seville, even as against the 
mortgagor’s surety) (p), is now barred after twelve 
years, although the time in general for suing 
on a covenant or bond remains as heretofore 
twenty years (#); but the twelve years reckon, of 
course, only as from the time when the right of 
action on the covenant is complete; and there may 
occasionally be no complete right of action until 
after demand made for payment ( q ). Note also, 
that the statutes of limitation in relation to land 
bar and extinguish the title, and not merely the 
action or remedy, of the dispossessed person (r), 
although in relation to personal property their effect 
is to merely bar the remedy without extinguishing 
tho right. Also, it should be observed, that the 
right of foreclosure in the mortgagee is not kept 
alive by the payment to him of rent by a tenant 
without the knowledge or subsequent adoption of 
the mortgagor ( s ); nor by the payment to him of 
what purports to be the accruing interest on the 


(£) Hugill v. Wilkinson, 38 Ch. Div. 480. 

( l ) Topham v. Booth , 35 Ch. Div. 607. 

(m) Sutton v. Sutton , 22 Ch. Div. 511. 

{n) Fearnside v. Flint, 22 Ch. Div. 579. 

(0) Allison v. Frisby, 43 Ch. Div. 106. 

(p) Lindsell v. Phillips , 30 Ch. Div. 291. 

(q) Brown v. Brown , 1893, 2 Ch. 300; Allison v. Frisby , supra. 

(r) Johnson v. Mounsey , 11 Ch. Div. 284; Kibble v. Fairthorne , 1895, 
I Ch. 219. 

(#) Uarloclc v. Athbtrry , 19 Ch. Div. 539. 
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mortgage debt, when made by any one other than 
the mortgagor himself or a person acting with the 
mortgagors authority in that behalf (£); but, of 
course, the payment of interest by tho tenant for 
life keeps alive the debt as against the remainder¬ 
man ( u ). 

In modern times, the doctrine of courts of equity Of the estate 

. . ,, , , , of the mort- 

recogmsmg the mortgagor to be the actual OAvner ga gor. 

of the land was to a large extent imported into the 
common law by statute; e.g., by 15 & 16 Yict. c. 

76, ss. 219, 220, if, the mortgagor being in posses¬ 
sion, an ejectment Avas brought by the mortgagee, 
and no suit Avas then pending in any court of equity 
for redemption or foreclosure, the mortgagee Avas 
required to discontinue his action, on payment of 
principal, interest, and costs; and by the Judicature 
Act, 1873, “ a mortgagor entitled for the time being 
“ to the possession or receipt of the rents or profits 
“ of any land, as to Avhich no notice of his intention 
“ to take possession, or to enter into the receipt of 
“ the rents and profits thereof, shall have been given 
“ by tho mortgagee, may sue for such possession or 
“for the recovery of such rents and profits, or to 
“prevent (or recover damages in respect of) any 
“trespass or other Avrong relative thereto, in his 
“ o\m name only.” 

The mortgagor, where he is in possession, is not Mortgagor i n 
bound to account to the mortgagee for the rents and accountable 110 
profits arising or accruing Avhile in possession, even profits!** aDd 
although the security should aftenvards prove in- 


( t ) Newbould v. Smith, 29 Ch. Div. S82; 33 Ch. Div. 127; Lindsell 
v. Phillips, 30 Ch. Div. 291 ; and disting. Adnam v. Sandwich (Earl), 

2 Q. B. D. 485. 

(u) Roddam v. Motley, 1 De G. & J. 1 ; IloUingshcad v. Webster, 37 
Ch. Div. 651 ; Dibb v. Walker, 1893, * 2 Ch. 429 ; and see Steward v. 
England, 1895, 2 Ch. 100, 820. 
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Mortgagor 
restrained 
from waste, if 
security be 
insufficient. 


Mortgagor, 
tenant at will 
to mortgagee. 


Mortgagor 
could not make 
leases binding 
on mortgagee; 
secus, now. 


sufficient ( v ),—he is not, in fact, the bailiff or agent 
of tho mortgagee; nevertheless, on the mortgagor’s 
death, different considerations may arise (x). But, 
of course, equity will so restrain the mortgagor’s 
right of ownership as that his ownership may not 
operate to the detriment of the mortgagee; e.g., the 
court will grant an injunction against the felling of 
timber by the mortgagor, the court being first satis¬ 
fied that the security is insufficient (y). Also, equity 
will not hinder the mortgagee from evicting the 
mortgagor after default, but will consider the mort¬ 
gagor as being for such purpose a mere tenant at 
will (z); but the mortgage contains occasionally a 
re-demise of the mortgaged premises to the mort¬ 
gagor, although more usually it contains a mere 
attornment clause, whereby it is expressed that the 
mortgagor attorns and becomes tenant to the mort¬ 
gagee (a ); and in either case, the mortgagee must, in 
proceeding to evict the mortgagor, have regard to 
the provisions of the mortgage deed. 

The mortgagor could not make a valid lease bind¬ 
ing on the mortgagee: and if he had made such a 
lease, the mortgagee might without notice have 
ejected his lessee (b ); and as a consequence of this 
rule, both mortgagor and mortgagee used to combine 
in making the lease, wherever at least (as in the 
case of mines) expense was to be incurred by the 
lessee, or there was a reasonable probability of the 
mortgagee proceeding to eviction. But now, under 
the Conveyancing Act, 1881 (44 & 45 Viet. c. 41), 

(r) Ex parte Wilson, 2 Ves. & Beav. 252. 

(x) See and consider In re Hyatt , Bowles v. Hyatt , 38 Ch. Div. 609. 

{y) Farrant v. Lovell , 3 Afck. 723 ; King v. Smith, 2 Hare, 239 ; Russ 
v. Mills , 7 Gr. 145. 

{2) Cholmondeley v. Clinton, 2 Mer. 359. 

(а) Ex parte Williams, 7 Ch. Div. 138 ; In re Stockton Iron Furnace 
Co ., 10 Ch. Div. 335 ; Ex parte Jackson , in re Bowes, 14 Ch. Div. 725 ; 
and see In re Kitchen , 16 Ch. Div. 226; Ex parte Voisey, in re Knight, 
21 Ch. Div. 442 ; Ex parte Isherwood, in re Knight, 22 Ch. Div. 394. 

(б) Keech v. Hall, Doug. 22. 
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s. 18, the mortgagor while in possession may make 
a valid lease (as may also the mortgagee while 
in possession),—provided the lease do not exceed 
twenty-one years for an agricultural or occupation 
lease, or ninety-nine years for a building (or re¬ 
pairing) lease; and provided the lease otherwise 
complies with the requisites of the Act (c); and 
where the mortgagor is the leasing party, he is to 
deliver to the mortgagee a counterpart of the lease; 
and in such a lease, the concurrence of the mort¬ 
gagee is in effect implied by the statute ( d)\ but 
these provisions do not extend to mining leases. 

And where the mortgagee, by virtue of his legal Mortgagee 

.. * l * l • & entering into 

title as mortgagee, takes the actual possession,— e.g ., possession,— 
by giving notice to the tenants to pay their rents to effect of * 
him, and by taking into his own hands the man¬ 
agement of the estate,—this is in the general case 
regarded as an assertion of his paramount title as 
mortgagee; and thereupon the mortgagor's tenants, 
although for terms of years, being terms created subse¬ 
quently to the mortgage , become tenants from year to 
year only to the mortgagee {e) ; but, by a recent Tenant-right 
statute (/), the compensation (if any) to which mortgagee now 
such tenants would be entitled as against their own llable for * 
lessors is preserved to them as against the mort¬ 
gagee so taking possession. The mortgagee, it seems, 
may enter into possession of part of the mortgaged 
property, without also entering into possession of the 
rest of the property (g) ; but a mortgagee, when he 
has once taken possession, cannot at pleasure give 
up the possession again ( h ). A mortgagee who has Receiver of 
entered into possession is entitled, out of the profits, ™tatesf ed 


(c) Wilton v. Queen 1 1 Club, 1891, 3 Ch. 522. 

(d) Municipal Permanent Building Society v. Smith, 22 Q. B. D. 70. 
{e) Corbett v. Plowden, 25 Ch. Div. 678 ; Towerson v. Jackson, 1891, 

2 Q. B. 484. 

(/) 53 & 54 Viet. c. 57. 

( g) Simmint v. Shirley, 6 Ch. Div. 173. 

(A) Pryterck v. Williams, 42 Ch. Div. 590. 
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to ropay himself all the necessary expenses attending 
tho collection of the rents ( i ); and he may stipulate 
with the mortgagor for the appointment of a receiver 
to be paid by the mortgagor (Jc ); and under the 
statute 23 & 24 Viet. c. 145, a power to require 
the appointment of a receiver was made incident to 
every mortgage of lands, unless the mortgage deed 
expressly excluded such power; and the Conveyan¬ 
cing Act, 188 1, ss. 19, 24, contains similar provisions. 
When a receiver is appointed, the tenants pay to 
him all rents accrued and unpaid, besides all accruing 
rents; and if the mortgagor is himself the occupy¬ 
ing tenant, he pays to the receiver an occupation 
rent, accruing from the date of the demand therefor 
( l ). But courts of equity, fearful of opening a door 
to fraud, have imposed this restriction on mortgagees 
when in possession, namely, that they shall not be 
permitted to make any charge on the estate for their 
own personal trouble (m); nor appoint themselves 
receivers of the mortgaged estate, even by express 
agreement with their mortgagors ( n ). And with re¬ 
gard to mortgages of West India estates, although 
the mortgagee, whilst he is out of possession, may 
stipulate for the consignment to himself of the pro¬ 
duce, and charge commission on the net produce as 
a compensation for his trouble (0), still, when he is in 
possession, he stands in precisely the same situation 
as a mortgagee in possession in England, and if he 
chooses in such a case to be consignee himself, he 
receives no commission (p). The powers of a receiver 
extend, of course, only to the property comprised in 


(l) Godfrey v. Watson, 3 Atk. 518. 

(£) Davis v. Dendy , 3 Mad. 170. 

(£) Yorkshire Banicing Co. v. Mullan, 35 Ch. Div. 125. 

(m) Tillct v. Nixon, 25 Ch. Div. 238 ; Mason v. Westoby, 32 Ch. 
Div. 206. 

(n) French v. Baron , 2 Atk. 120. 

(0) Faulkner v. Daniels, 3 Hare, 218. 

(p) Leith v. Irving , 1 My. k K. 277. 
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the security; consequently, in the case of a mortgage Receiver and 
of lands on which an hotel is built, the receiver is not "^receiv'eT 
(or not necessarily) of the hotel business, but of the only,—when? 
rents and profits only of the mortgaged property,— 
wherefore the receiver will not, in general, be ap¬ 
pointed to be manager also of the hotel business (q): 
secus, if the hotel as such is comprised in the security 
(?•). Also, in the case of a mortgage of mines, if the 
colliery business is comprised in the security, a re¬ 
ceiver and manager will be appointed ($); but other¬ 
wise a receiver only. 


A stipulation that the mortgagee shall receive stipulation for 
interest at £4 per cent, if regularly paid, but £5 per interest on° 
cent, if default is made, is good if £$ per cent, be ^ u e ^ tual pay ' 
reserved by the deed; and in the case of interest 
being so stipulated for, the higher and not the 
lower rate is taken upon redemption and fore¬ 
closure accounts (t ); and also where the mortgagee 
is in possession (u). But if £4 per cent, only is 
reserved, a stipulation that £5 per cent, shall be 
paid if the interest be not regularly paid is in the 
nature of a penalty, against which the court will 
relieve (v). But the fines and penal payments Fmeain 
contained in mortgages to building societies, being cStymorT 
reasonable within the Building Society Acts, are gage8, 
recoverable in full (#); and the premiums charged 
for loans are in the nature of principal moneys ad¬ 
vanced (y ); moreover, the rules for the time being 


( q ) Whitley v. Ckallis, 1892, 1 Ch. 64. 

(r) Truman v. Redgrave, 18 Ch. Div. 547 ; Makins v. Percy Ibbetson, 
1891, 1 Ch. 133. 

(*) Gloucester Bank v. Rudry Colliery Co., 1895, 1 Ch. 629. 

(t) Union Bank of London v. Ingram , 16 Ch. Div. 53. 

(«) Bright v. Campbell, 41 Ch. Div. 388. 

(v) Tipton Green CoUieiy Co. v. Tipton Moat Colliery Co., 7 Ch. Div. 
192. 

(x) Provident Permanent Building Society v. Greenhill , 9 Ch. Div. 
122; Protector Endowment Co. v. Grice, 5 Q. B. D. 592. 

(y) Ex parte Bath , In re Phillips, 27 Ch. Di* *. 509. 
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Mortgagee 
must keep 
estate in neces¬ 
sary repair 
with surplus 
rents. 


Mortgagee in 
possession 
must account, 
—even though 
he has assigned 
the mortgage, 
—unless such 
assignment 
is either: 

(a.) With the 
consent of the 
mortgagor; 


of such societies regulate, as between them and 
their mortgagees, the provisions of the mortgage 
deed (z),—save upon a dissolution or winding up of 
the soeiety (a). 

It is the duty of the mortgagee in possession to 
keep the premises in neeessary repair; and to see to 
the renewal of leases, and to otherwise maintain the 
title (< b ). But a mortgagee is not bound to lay out 
money on the estate,—save for neeessary repairs, and 
to the amount only of the surplus rents ; and he 
eannot, in the absenee of an express agreement to 
that effect, compel the mortgagor to advanee money 
for the renewal of leases (c); but if the mortgagee 
should himself pay any fine or premium in order to 
obtain a renewal of the lease, that would be a neces¬ 
sary outlay, and he would be entitled as against the 
mortgagor eoming to redeem him to inelude that 
payment with interest thereon in the “ price of re¬ 
demption ”—and this upon the plainest principles of 
equity. A mortgagee in possession, being in equity 
a sort of trustee or bailiff for the mortgagor, is 
accountable, of course, for the rents and profits; and 
therefore, if, without the assent of the mortgagor , he 
assigns over the mortgage to another, he will be 
held liable to aeeount for the profits reeeived stibse - 
quently eYen to the assignment,—on the principle that, 
having turned the mortgagor out of possession, it is 
incumbent on him to take eare in whoso hands he 
plaees the estate ( [d ). But this rule of equity applies 


( z ) Dewhurst v. Clarkson , 3 Ell. & Bl. 194 ; Rosenberg v. Northumber - 
land Building Society, 22 Q. B. D. 373 ; Bradbury v. Wild, 1893, 1 Cb. 
377 J Strohmenger v. Finsbury Building Society , 1897, 2 Ch. 469. 

(a) Kemp v. Wright^ 1895, 1 Ch. 121 ; Botlen v. City and Suburban 
Society , 1895, 2 Ch. 441 ; Building Societies Act, 1894 (57 & Viet, 
c. 47), 88. 1, 10; In re Ambition Society , 1896, 1 Ch. 89. 

(b) Godfrey v. Watson , 3 Atk. 518. 

(c) Manlove v. Bale , 2 Vernon, 87 ; Godfrey v. Watson t supra. 

(rf) National Bank of A. v. United Hand in Hand Co ., 4 App. Ca. 
39 U 
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only when the assignment is the mortgagees own 
voluntary act, and is not applicable when the assign¬ 
ment is by direction of the court in a redemption 
suit (i e ). But a mortgagee is not deemed to be a 
mortgagee in possession merely because the mort¬ 
gage deed contains an attornment clause (/); and 
the mere fact that mortgagees are in receipt of the 
rents and profits does not necessarily make them 
chargeable as mortgagees in possession,— but they are 
mortgagees in possession if they have taken out of the 
mortgagor s hands the power and duty of managing the 
estate and of dealing with the tenants (g). 

Similarly, when there are successive mortgages, 
the first mortgagee, if in possession, is accountable to 
the second mortgagee of whose mortgage he has had 
notice; and he will not be allowed any sums (on 
account of rents received) which after such notice he 
may have paid over to the mortgagor (A),— secus , as 
tc any rents paid over before receiving such notice 
(A) ; and when a receiver has been appointed on 
behalf of the first mortgagee, the subsequent incum¬ 
brancers may apply to such receiver and obtain 
payment of their interest out of any surplus rents 
in his hands ( i ); but if they make no such applica¬ 
tion, they are taken to rely, for both their principal 
and their interest, on their security against the lands 
(i). Where a second mortgagee is in possession, 
he is accountable like any other mortgagee in pos¬ 
session ; but as a general rule, he is not accountable 
to the first mortgagee for the back-rents received (A), 
—unless the first mortgagee has given notice to the 
tenants to pay their rents to him ( k ); and when a 


(e) Bickerton v. Waller, 31 Ch. Div. 151. 
(/) Stanley v. Grundy, 22 Ch. Div. 478. 
\g) Noyes v. Pollock, 32 Ch. Div. 53. 

(A) Bemey v. Sexcell, 1 Jac. & W. 647. 

{ i ) Bertie v. Lord Abingdon, 3 Mer. 560. 
(k) Law v. Glenn, L. R. 2 Ch. App. 639. 


or (6.) By 
direction of 
the court. 


Taking of 
possession 
by mort¬ 
gagee,—what 
is and what 
is not. 


Back-rents,— 
accountability 
therefor,— 
when suc¬ 
cessive mort¬ 
gagees. 
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Mortgagee is 
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for what he 
actually re¬ 
ceives, or what 
(but for his 
wilful default) 
he might have 
received. 


receiver has been appointed on behalf of the second 
mortgagee, that appointment is always made subject 
to the rights of the prior incumbrancer (if any) who 
shall be in, or who shall enter into, possession of the 
mortgaged hereditaments; and in such a case, if the 
occupying tenant pays his back-rents or his accruing 
rents to the first mortgagee after notice from the 
latter so to do, he is not liable to pay the same rents 
over again to the second mortgagee or to the receiver 
of the latter ( l ). 

But although the mortgagee is liable to account, 
he is not obliged to account according to the actual 
value of the land, nor is he bound by any proof that 
the land is worth so much; unless it can be proved 
that he made so much out of it, or might, but for 
his own wilful default, have done so,—as if, without 
cause, he turns out a sufficient tenant who held at 
so much rent, or refuses to accept a tenant who 
would give so much rent (m ); or unless he makes 
a gross mistake, whereby the value of the security 
is damaged, in the exercise of his power of sale (?i). 
This limited protection is accorded to the mortgagee, 
because it is the laches of the mortgagor (or of his 
subsequent mortgagees) (o), that he lets the land 
lapse into the hands of the mortgagee by the non¬ 
payment of the money; therefore, when the mort¬ 
gagee enters, he is only accountable (save in cases 
of wilful default) for what he actually receives; and 
he is not bound to make the most of another’s pro¬ 
perty ; and above all, he is not bound to work or to 
keep working, at a speculative profit, the minerals in 


(l) Underhay v. Head, 20 Q. B. D. 209. 

(ro) Simmins v. Shirley, 6 Ch. Div. 173; Eyre v. Hughes, 2 Ch. Div. 
148; Taylor v. Mostyn, 33 Ch. Div. 226. 

(n) Tomlin v. Luce, 41 Ch. Div. 573. 

(0) Mainland v. Upjohn , 41 Ch. Div. 126. 
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the land mortgaged (j >); and in case he does make 
any considerable outlay on the mortgaged premises, 
he is entitled to an inquiry whether such outlay has 
been beneficial (#); and this rule, limiting the ac¬ 
countability of a mortgagee in possession, applies to 
mortgagees selling under their power of sale (r). 
Also, for advantages of a purely collateral character 
derived by the mortgagee out of his possession of 
the mortgaged property, and which do not affect the 
mortgagor, the mortgagee is not accountable (s); 
and one of two co-owners of a patent, who is also 
mortgagee of the other co-owners share, is not liable 
to account at all for the profits which he makes by 
himself working the patent,—for he works as co-owner 
and not as mortgagee (t); but for any royalties re¬ 
ceived under licences to work the patent, he would, 
semble , be liable to account as mortgagee. 

In taking a mortgagees accounts, the rents are in 
general written off against interest; and if at the 
time the mortgagee takes possession, the interest on 
his principal money is not in arrear, and there is no 
other serious danger overhanging his security which 
his entry into possession was intended to forestall,— 
or if the mortgagee remains in possession after he 
has been fully paid his mortgage debt ( [u ),—then 
(as a general rule) the account will, in either of these 
cases, be taken with “ annual assets,”—that is to say, 
if the rents exceed the amount of the interest, the 
excess will in every year of such excess be applied 
in reduction of the principal moneys due (v) ; but 
otherwise annual rests will not be directed. 

(p) Rowe v. Wood , i Jac. & Walk. 315. 

(7) Shepard v. Jones, 21 Cb. Div. 469 ; Astwood v. Cobbold , 1894, 
A. C. 150. 

(r) Bompas v. King , 33 Ch. Div. 279. 

(«) White v. City of London Brewery Co 42 Cb. Div. 237. 

(f) Steers v. Rogers , 1892, 2 Ch. 13 : 1893, A. C. 232. 

(it) Ashworth v. Lord , 36 Ch. Div. 545. 

(r) Shephard v. Elliott, 4 Mad. 254 ; Batch v. Wild, 30 Beav. 99. 


Annual rests, 
—when and 
when not 
directed. 
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Mortgagee 
until payment 
could not be 
compelled to 
produce his 
title-deeds; 
secus, now. 


Mortgagee’s 
liability for 
loss of deeds, 


Mortgagee 
cannot take a 
valid lease 
from mort¬ 
gagor. 


A mortgagee could not formerly have been com¬ 
pelled by the mortgagor to produce the title-deeds 
until payment of his principal, interest, and costs,— 
even though production was required for the purpose 
of enabling the mortgagor to negotiate a loan to pay 
off the mortgagee ( x ); but the law in this respect is 
now altered as regards all mortgages made subse¬ 
quently to the 31st December 1881 (y); that is to 
say, the mortgagee is now compellable to produce 
the title-deeds before payment of his debt,—but that, 
of course, does not mean that he is compellable 
to produce the mortgage deed itself before payment; 
and upon redemption, the mortgagee must, of course, 
hand over all the title-deeds, and will be liable in 
damages to the mortgagor for any title-deed that is 
missing or fraudulently disposed of ( z ); and where 
there is a mortgage, and the mortgagee assigns the 
mortgage debt and the principal security therefor, 
he must also assign all (if any) collateral securities 
he may hold for the same debt,—for the transferee 
must occupy the same position (neither better nor 
worse) that the transferror occupied,— soil . as regards 
the mortgagor (a). 

It seems that a mortgagee cannot accept a valid 
lease from the mortgagor, even though free from 
circumstances of fraud, and at a fair rent,—the 
reason for this disability being the power which, if 
the law were otherwise, the mortgagee would possess 
of “ harassing ” the mortgagor (< b ); and the same 
principle forbids the mortgagee from purchasing* 


(as) Sheffield v. Eden , io Ch. Div. 291, 

(y) 44 & 45 Viet. c. 41, s. 16; New South Wales Bank v. O'Connor, 
14 App. Ca. 273. 

(z) James v. Rumscy , 11 Ch. Div. 398. 

(а) Walker v. Jones, L. R. 1 P. C. 50; Parker v. Clarke , 30 Beav. 
54. 

(б) Webb v, Rorke } 2 Sch. & Lefr. 661 ; Ex parte Buxton, 15 Ch. Div. 
289. 
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under the power of sale contained in the mortgage Second mort- 
deed (c); but a second mortgagee may lawfully ESS 
purchase from the first mortgagee (cl). And a mortgagee- 
mortgagee could not have made a valid or binding Mortgagee 
lease, unless of necessity and to avoid a probable equit/make a 
loss (e); but now, under the Conveyancing Act, ; 

1881 (44 & 45 Yict. c. 41), s. 18, the mortgagee, 
while in possession, may by himself, and without 
the concurrence of the mortgagor, make a valid 
lease,—provided the lease do not exceed twenty-one 
years for an agricultural or occupation lease, or 
ninety-nine years for a building (or repairing) lease, 
and provided the lease otherwise complies with the 
requisites of the Act; but these provisions do not 
apply to mining leases. Equity holds also, that if 
the property in mortgage be renewable leaseholds, 
and the mortgagee renew, he will take the renewal 
subject to the old equity of redemption (/); and if 
an advowson be in mortgage, and the living become Advowson. 
vacant, the mortgagor, and not the mortgagee, shall 
(in effect) present (g ),—that is to say, the mortgagor 
nominates to the mortgagee a person to be appointed 
to the living, and requests the mortgagee to present 
such nominee to the bishop for institution and in¬ 
duction ; and equity will not permit the mortgagor 
to agree to the contrary (h). In general, also, a Mortgagee 
mortgagee in possession shall not waste the estate umber^ feU 
( i ); and if he have felled timber, an account will bo 
decreed, and. the produce applied, first, in payment 
of the interest, and then in sinking the principal ; 
and equity will grant an injunction to restrain the 


(c) Martinson v. Clowes , 21 Ch. Div. 857; Bailey v. Barnes , 1894, 
1 Ch. 25 ; Astwood v. Cobbold , 1894, A. C. 150. 

(rf) Shaw v. Bunncy , 33 Beav. 494. 

(e) Corbett v. Plowden , 25 Ch. Div. 678. 

(/) Holt v. Hole, I Ch. Ca. 190. 

(0) Mackenzie v. Robinson , 3 Atk. 559. 

(A) Welch v. Bishop of Peterborough , 15 Q. B. D. 432. 

(i) Hanson v. Derby , 2 Vern. 392. 

Z 
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unless secu¬ 
rity was in¬ 
sufficient ; 


but may now 
do so in a 
proper 
manner. 


mortgagee from continuing to fell the timber,—unless 
the security is insufficient, in which latter case the 
court will not restrain him, but the produce will be 
applied in ease of the estate (h ); and the like rules 
applied, and still apply, to the opening of new mines 
( l ); but as regards trees, the mortgagee in possession 
may now cut and sell timber and other trees ripe for 
cutting, and not planted or left standing for shelter 
or ornament, and may even employ a contractor for 
the purpose, the cutting by such contractor to be 
completed within twelve months from the date of 
the contract (m); and if the mortgagee unnecessarily, 
and without the consent of the mortgagor, pulls 
down buildings and erects new buildings, he is liable 
for any loss of rent thereby occasioned (?i). 


The doctrine 
of tacking,— 
its principle 
and origin. 


Legal estate,— 
effect of ob¬ 
taining ; 


The doctrine of tacking is one which affects more 
or less the rights of mesne or intermediate incum¬ 
brancers, the usual effect of the application of the 
doctrine being to squeeze out a second (or mesne) 
mortgage, and to add on the amount of the third 
(or other subsequent) mortgage to the first mort¬ 
gage,—or, in other words, to postpone such second 
mortgage until the third as well as the first mort¬ 
gage is paid; for in ccquali jure , melior est conditio 
possidentis , and where the equity is equal, the law 
shall prevail; and as a mortgagee comes in upon a 
valuable consideration without notice, therefore by 
purchasing in a first mortgage (being a legal mort¬ 
gage), he shall thereby protect his estate against any 
mortgage subsequent to the first,—for he hath both 
law and equity (a). And in a case of London and 


(k) Withrington v. Bankes, Sel. Ch. Ca. 30. 

{ 1 ) Hanson v. Derby , 2 Vern. 392 ; MiUet v. Davie , 31 Beav. 470. 

(m) Conveyancing Act, 1881, 8. 19. 

(n) Sandon v. Hooper , 6 Beav. 246. 

(0) Worllcy v. Birkhead , 2 Ves. Sr. 574; Hooper v. Harrison , 2 K. & 
J. 108, 109. 
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County Bank v. Goddard (p), where A., while being even when 
equitable owner only, created an equitable mortgage vesting de- y a 
by deposit in favour of B.; and subsequently, and claratlon - 
when he had become legal owner, he created an equi¬ 
table mortgage by deposit in favour of the plaintiffs,— 
executing also to them (and at the same) a deed of 
charge, whereby he declared himself a trustee for 
the plaintiffs, and gave them power to remove him 
from the trusteeship and to appoint a new trustee 
in his place; and subsequently he created a legal 
mortgage in favour of C.; and the plaintiffs, in ex¬ 
ercise of their power in that behalf, duly removed 
A. from the trusteeship and appointed new trustees 
in his place, and (by declaration under the Convey¬ 
ancing Act, 1881) vested in the new trustees the 
legal estate theretofore vested in A. as trustee,— 

The court held (the plaintiffs having had no notice 
of B.*s mortgage), that the plaintiffs* charge was 
entitled to priority over B., in respect that the 
legal estate had (by the vesting declaration) been 
got in for the plaintiffs benefit; and further (C. 
having had full notice of the plaintiffs* mortgage), 
that the plaintiffs* priority over B. held good also 
against C., although the legal estate had vested 
in C. until divested out of him by the vesting 
declaration. 

The leading rules of the doctrine are stated in The doctrine 
Brace v. Duchess of Marlborough (q) as follows:—(i.) usniks^’ - 
“ If a third mortgagee buys in the first mortgage, i. Third mort- 
“being a legal mortgage, though it be pendente lite, noticVof tb ° Ut 
“ pending a bill brought by the second mortgagee to ®n C £" d t * 

“ redeem the first, yet the third mortgagee having gage with 
“ obtained the first mortgage, and got the law on his second,°may 
“ side and equal equity, he shall squeeze out the tack ’ 


<p) 1897, I Ch. 642. 
(?) 2 P. W. 491. 
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Because he is 
without notice 
when he parts 
with his first 
cash; 


and may 
therefore pro¬ 
tect his honest 
debt against 
subsequently 
discovered 
dangers. 


2. Judgment 
creditor buy¬ 
ing in the 
first mortgage 
shall not tack. 


“ second mortgagee,—and this the Lord Chief-Justice 
“ Hale called a ‘ plank * * gained by the third mort- 
“ g a gee, or tabula in naufragio , which construction is 
“in favour of a purchaser, every mortgagee being 
“ such pro tanto ; ” and in this case, although the third 
mortgagee get in the first mortgage pendente lite y 
i.e., with notice, he shall, nevertheless, be allowed to 
tack; for the rule of equity only requires that tlie 
third mortgagee shall not have had notice of the second 
AT THE TIME OF LENDING HIS MONEY ; and he does 
not look about him for protection till his debt is 
afterwards found to be in danger (r). But if an 
owner having the legal estate create a charge in 
favour of A., then a second charge in favour of B., 
and then a third in favour of C., he cannot by his 
own voluntary act alter the equities by transferring 
the legal estate to any ono of them (s ); secus, if such 
transfer is not merely voluntary on the part of such 
owner (t). But (2) “ If a judgment-creditor buys in 
“ tho first mortgage, although being a legal mor.t- 
“gage, ho shall not tack or unite the mortgage to 
" his judgment, and thereby gain -a preference,”—for 
such judgment-creditor has by his judgment at 
the best only an inchoate right against the land; 
and non constat , that he will ever make use of it, for 
he may take his debt out of the goods of the 
debtor; and besides, he does not lend his money on the 
immediate view or contemplation of the land , and is not 
therefore deceived or defrauded though his debtor 
had before made twenty mortgages of his estate; 
but a mortgagee is defrauded or deceived if the 
mortgagor has already mortgaged the estate to 
another {u). Moreover, the effect of the judgment 


(r) Marsh v. Lee , I L. C. 659 ; WUmot v. Pike, 5 Hare, 14. 

(*) Shropshire Rail. Co. v. Reg. y L. R. 7 H. L. 496; Union Bank 
v. Kent , 39 Cb. Div. 238. 

(*) Taylor v. Russell , 1892, A. C. 244. 

(u) Lacy v. Ingle , 2 Ph. 413 ; Spencer v. Pearson , 24Beav. 266. 
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being only to charge the interest which remains in 
the debtor, the creditor can have no right, by means 
of tacking, to cut off an incumbrance which preceded 
his judgment (v). On the other hand, (3.) “ If a first 3. First mort- 
“ mortgagee, being a legal mortgagee, lends a further f a f g u e r e ther d 8 um 
“ sum to the mortgagor upon a statute or judgment, ™ a a { a |!f raent 
“ he shall retain against a mesne mortgagee until both against a 
“ his securities are satisfied (x ),— and a fortiori if the gagee? m ° rt " 

“ first mortgagee lends on a mortgage ” (y). But for 
this purpose, the first mortgagee must have the legal 
estate or the belter right to call for it ; and, of course, 
the rule will not apply if the mortgagee had notice 
of the mesne incumbrance at the time of making 
the further advance (z ); and although the first 
mortgage was expressly made to secure a sum and 
further advances , still if the first mortgagee make a 
further advance uith notice of the mesne incumbrance, 
he will not be entitled to tack such further advance 
(a ); and this rule is applicable even as against com¬ 
panies (e.g., banks) who have a lien on their own 
shares for all moneys due and growing due to them 
from the shareholder as a customer of the bank (&). 

But as regards the mortgage debentures of a com- as to “float- 
pany, these, although they may be a first charge on of S a company." 
the property (or on some specified property) of the 
company, are in the nature of a “ floating security ” 
only, and therefore will not have priority over a sale 
(c) or mortgage (d) of the company’s property, or of 

(v) Whitworth v. Gaugain, 3 Hare, 416 ; Arden v. Arden, 29 Ch. Div. 

702 ; Ex parte Whitehouse, 32 Ch. Div. 512 *, Davis v. Free thy, 24 Q. B. 

D. 519. 

(x) Shepherd v. Titley, 2 Atk. 348. 

(y) Wylie v. Pollen, 11 W. R. 1081. 

(2) Credland v. Potter , L. R. 10 Ch. App. 8. 

(a) 'Shaw v. Neale, 20 Beav. 157 ; Bolt Vi Hopkinson , 9 H. L. Cas. 

514 ; London and County Bank v. Itadclijfe, 6 App. Ca. 722. 

( b) Bradford Bank v. Binggs, 12 App. Ca. 29 ; Miles v. Neio Zealand 
Co., 32 Ch. Div. 266 ; Union Bank ( Scotland ) v. National Bank (iS'coi- 
land ), 12 App. Ca. 53. 

(c) In re Horne and HeVlard's Contract, 29 Ch. Div. 736. 

(d) Wheatley v. Silkstone , Ac. Co., 29 Ch. Div. 715. 
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part thereof, made to ono individual; and they will 
not have priority over an execution duly perfected 
(e), nor over a garnishee order even (/),—for the very 
intention of a “ floating security ” is, that it shall affect 
only the property of the company which shall be and 
remain the unincumbered property of the company 
at the time of realisation of the security (g ); and 
any provision contained in the debenture, whereby 
the company purports to be restrained from making 
such sale or mortgage wfith such priority as aforesaid, 
would probably be deemed repugnant and be inopera¬ 
tive, and would certainly not prevent a charge which 
(like a solicitors lien) should arise by operation of 
law ( h ); and it would not retain its precedence over a 
voluntary charge taken without notice ( i ); and now, 
by the 60 & 61 Viet. c. 19, it is in all cases subject 
to the debts which (upon the bankruptcy of an indi¬ 
vidual) are entitled, under the 51 & 52 Viet. c. 6 2, 
s. 1, to be paid in preference to the general debts 
of the company. And here note, that, as between 
themselves, floating securities will, in general, rank 
according to the respective dates of their creation, i.e ., 
of their issue ( 7 c). 


Where legal 
estate is out¬ 
standing, in¬ 
cumbrancers 
rank accord¬ 
ing to time. 


The following five further points with regard to 
tacking must now be mentioned, that is to say:— 
Firstly, it is a well-settled rule, that, when a puisne 
mortgagee has bought in a prior incumbrance, but 
has not obtained the legal title, or when he takes 
such prior incumbrance en autre droit (Z), in either 


(e) In re Opera Limited, 1891, 3 Ch. 260; Taunton v. Sheriff of 
Warwickshire, 1895, I Ch. 734. 

(/) Hobson V. Smith , 1895, 2 Ch. 118. 

(g) Government Securities Investment Co. v. Manila Co., 1897, A. C. 
81. 

(A) Brunton v. Electrical Corporation, 1892, 1 Ch. 434 ; and see 
Braboume v. Anglo-Austrian Union, 1895, 2 Ch. 891. 

(t) English and Scottish Mercantile v. Brunton, 1892, 2 Q. B. 700. 

( 1 c ) Lister v. Lister Co., W. N. 1893, P* 33 * 

( l) Morret v. Paske, 2 Atk. 52. 
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of these two cases he gets no advantage from the 
prior incumbrance,—because generally in all cases 
where the legal estate is outstanding, the several 
incumbrancers must be paid according to their 
priorities, upon the maxim qui prior est tempore, 
potior est jure ; still, if any one of the incumbrancers 
has a better title than the others to call for the legal 
estate, he will in equity be in the same situation as 
if he had obtained such estate Secondly, it was 

for a long time considered, that no tacking properly in building 
so called existed in the case of successive mortgages, gages,' Y J? 0Tt ' 
where the first mortgage was to a building society and 
was paid off by the third mortgagee, and the society recognised, 
indorsed the statutory receipt, which was equivalent 
to a reconveyance, but such third mortgagee (it was 
considered) had priority only for the sum paid to the 
building society, with interest thereon (n ); in other 
words, the legal estate which was obtained by virtue 
of the statute and under the reconveyance implied 
from the indorsement of the receipt, was considered to 
have been obtained for the benefit of all the mort¬ 
gagees according to the priority of their dates—that 
is to say, for the benefit of no one of them in par¬ 
ticular; and this was also the effect, if the legal 
estate was expressly reconveyed to the mortgagor. 

But quite recently, the old opinion (which was a very Secus, now. 
reasonable one) has been held to be erroneous (0); 
so that tacking applies in the case of building society 
mortgages equally as in the case of ordinary mort¬ 
gages ; and when the building society indorses the 
statutory receipt, and a new mortgage is made (with¬ 
out notice of a mesne mortgage) to a third person 
who pays off the society, and who takes over all the 
title-deeds from the society,—in such a case, the 


(m) XVilmot v. Pike , 5 Hare, 14 ; Cook v. Wilton , 29 Beav. 100. 

(n) Pease v. Jackson, L. R. 3 Ch. App. 576; Robinson v. Trevor, 12 
Q. B. D. 423; Carlisle Banking Co. v. Thompson, 28 Ch. I)iv. 398. 

(0) Hosking v. Smith, 1 3 App. Ca. 582. 
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Mortgages 
with a 
surety,— 
distinction 
as regards 
tacking, 
according as 
the surety is 
a mere cove¬ 
nantor or is a 
co-mortgngor. 


When a bond 
debt may be 
tacked,— 

i a.) During 
ife of debtor, 
—never. 

(6.) After death 
of debtor,— 
only as against 
volunteers. 


new mortgage ranks as the first mortgage, not only 
for the amount paid to the society, but for the whole 
sum secured thereby. Thirdly, regarding mortgages 
with a surety, some rather nice distinctions require 
to be taken ; for if A. is the mortgagor, B. the surety, 
and C. the mortgagee, and C. lends a further sum to 

A. , C. will in general have the right as against B. 
to tack the further advance to the first mortgage 
debt (p ); but if A. is the mortgagor, B. the surety, 
and C. the mortgagee, and B. is not merely a cove¬ 
nantor for the payment of the debt, but is also 
a co-mortgagor with A., bringing some property of 
his (B/s) own into the security, then if 0 . lends a 
further sum to A., C. cannot in general as against 

B. tack this further advance to the first mortgage 
debt,—because B. has in this latter case not merely 
a right (on payment of the first mortgage debt) to 
the delivery up of the security, but has an actual 
right or equity of redemption (q)\ and the conse¬ 
quences of this distinction are very curious, because, 
in the latter case, if B. redeems C. his first mortgage, 
then C. will be liable to redeem B. what he has paid; 
and in effect, therefore, when B. is a co-mortgagor, 
C/s making the further advance operates to discharge 
B. altogether from the suretyship (r). Fourthly, it 
appears that a prior mortgagee having a bond debt, 
whether prior or subsequent to his mortgage (s), 
cannot tack it against any intervening incumbrancer, 
or against an intervening judgment creditor or bond 
creditor ( t ), or even against the mortgagor himself 
(u), or a purchaser from him of the equity of re- * (*) 


(p) Williams v. Owen , 13 Sim. 597. 

\q) Bowker v. Bull, i Sim. N. S. 29. 

(r) Bcevor v. Luck t L. R. 4 Eq. 537 ; Kinnaird v. Trollope , 39 Cb. 
Div. 636. 

(*) Windham v. Jennings y 2 Ch. Rep. 247. 

(<) Lowthian v. Hazel , 3 Bro. C. 0 . 162. 

(u) Jones v. Smith , 2 Yes. 376. 
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demption; but can tack it only as against the heir (y), 
or beneficial devisee (x ),—and that only for the pur¬ 
pose of avoiding circuity of action (y ); in other words, 
the bond debt, or in fact any other unsecured debt, 
cannot be tacked at all during the life of the mort¬ 
gagor, but only after his death and upon an ad¬ 
ministration of his assets,—when, of course, it will be 
preferred to the heir or beneficial devisee (z ); but 
in case of the bankruptcy of the mortgagor, the 
“mutual dealings” or “mutual credit” clause might pos¬ 
sibly give in such cases a right to (in effect) tack 
an unsecured debt (a). Fifthly, it seems to follow 
from the provisions of the Yorkshire Registries Act, 
1884 ( 5 ), that, as regards all lands in Yorkshire, the 
doctrine of tacking is wholly abolished, it having 
been provided by that Act for the registration of all 
mortgagees whatever, whether legal or equitable,— 
and if equitable and by deposit, then whether with 
or without an accompanying written memorandum, 
—and the Act enacts, that, as between the successive 
mortgages, the date of registration shall determine 
the order of priority, excepting in cases of actual 
fraud (c); and as regards a duly registered mortgage 
which provides for further advances, it is not clear 
how the rule in Bolt v. Hopldnson (d) would be 
applied; but the tendency of the court would most 
probably be against allowing the further advance to be 
tacked, unless a memorandum thereof was registered 
before the subsequent mortgage was registered ( e ). 


(v) Shuttlcworth v. Lay cock , I Vern. 245. 

{z) Du Vigier v. Lee, 2 Hare, 326. 

(y) Heames v. Bance , 3 Atk. 630 ; Talbot v. Frere , 9 Ch. Div. 568. 

(z) In re Hazdfoot'9 Estate, Chauntler's Claim , L. R. 13 Eq. 327 ; and 
see In re Qregson , Christison v. Bolam, 36 Ch. Div. 223. 

(a) Eberle's Hotel Co. v. Jonas , 18 Q. B. D. 459. 

( b) 47 & 48 Viet. c. 54, amended by 48 Viet. c. 4, and 48 & 49 Viet, 
c. 26. See the chapter on the Maxims of Equity, pp. 30,31, supra ; and 
consider Credland v. Potter, L. R. 10 Ch. App. 8. 

(c) Battison v. Hobson , 1896, 2 Ch. 403. 

(d) 9 H. L. Cas. 514. 

(e) Credland v. Potter , L. R. 10 Ch. App. 8. 


Tacking, non 
existent 
under York¬ 
shire Regis¬ 
tries Act, 
1884. 
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Actions to 

establish 

priorities. 


Priority may 
be lost by 
mortgagee’s 
fraud. 

Priority may 
be lost by 
mortgagee’s 
negligence in¬ 
ducing decep¬ 
tion. 


But not by 
any mere 
carelessness 
on the part 
of the mort¬ 
gagee. 


Suits in equity to establish priorities as between 
successive mortgagees have been (and still are) very 
frequent; and the court has regard, in such suits, to 
the doctrine of tacking, to the doctrine of notice, and 
in general to every consideration which ought to in¬ 
fluence a court of equity. For although the first in 
time retains in general his priority,— scil. if he have 
also the legal estate; yet he may lose his priority, 
and that either by fraud or by negligence. For if a 
man by any suppression of the truth which he was 
bound to commimicate, or by any suggestion of false¬ 
hood, be the cause of prejudice to another, his claim 
shall be postponed to that of such defrauded person; 
'and where a mortgagee of leasehold property lent 
the lease to the mortgagor for the purpose of obtain¬ 
ing a further advance upon it, and on the assurance 
of the mortgagor that he would inform the lender 
of the prior charge; and the mortgagor deposited 
the lease with his bankers without informing them 
of the prior charge, it was held that negligence of 
this sort on the part of the prior mortgagee, being 
negligence which had put it in the power of the 
mortgagor to commit the fraud, postponed his mort¬ 
gage to the security of the bankers (/). And observe 
that, in the case referred to, there was a positive act 
by the first mortgagee, and which conduced directly 
to the deception practised by the mortgagor upon 
the bank {g ); and some such positive act is required 
to postpone a legal mortgage,—for in general a legal 
mortgagee will not be postponed to a subsequent 
equitable mortgagee, merely because the latter has 
been deceived through the fraud of the mortgagor, 
notwithstanding that some carelessness on the part 


(/) Briggs v. Jones , L. R. io Eq. 92; Lloyd's Bank v. Jones , 29 Ch. 
Div. 221 ; National Provincial Bank v. Jackson , 33 Cb. Div. 1. 

(g) Shropshire Union Rail . v. Reg., L. R. 7 H. L. 496; Union 
Bank v. Kent , 39 Ch. Div. 238 ; Farrand v. Yorkshire Bank , 40 Ch. 
Div. 182 ; Jones v. Ingham , 1893, I Ch. 352 ; In re Castcll and Brown, 
1898, W. N. 7. 



MORTGAGES. 


363 


of the legal mortgagee may have conduced to the 
fraud ( h ). For example, where, as in Northei'n Counties 
Fire Insurance v. Whijrp (i), C., the manager of the 
company executed a legal mortgage to the company 
of his own freehold estate and handed over the 
title-deeds to the company, and the deeds were 
placed in a safe of the company, the duplicate key 
of which was intrusted to C. as manager; and C. 
some time afterwards took out of the safe the deeds 
(except his own mortgage) and handed them to the 
defendant, to whom at the same time he executed a 
mortgage for money then advanced by the defendant 
without notice of the company's prior mortgage,— 

The court held, that the mortgage to the company secus , if such 
retained its priority over the defendant's mortgage; amount^ 3 
for the legal mortgagee had not connived at the fraud - 
mortgagor's fraud, or done any act which had led to 
the subsequent advance. And here it may be con¬ 
venient to note, that in these actions to establish 
priorities, a plaintiff, although unsuccessful in estab¬ 
lishing his own priority, may (and usually will) get 
his costs of the action, if the proceedings therein have 
enured for the benefit of the other mortgagees, and 
some proceedings of the sort were absolutely neces¬ 
sary to be taken by some one ( k ). Note also here, Solicitor’s 
that a solicitor is usually liable as for negligence in not ne s h s eilce - 
discovering a mesne or prior mortgage ( l ); and if he 
take a cheque in payment, it is negligence in him to 
part with the deeds before the cheque is cashed ( m ). 

As a general rule, and as regards all mortgages 
made prior to the 1st January 1882,—but not, in 

(h) Manners v. Mew , 29 Ch. Div. 725 ; Hewitt v. Loosemore, 9 Hare, 

458. 

(i) 26 Ch. Div. 482 ; In re Vernon Ewens & Co ., 32 Ch. Div. 165. 

(fc) Ford v. Earl of Chesterfield, 21 Beav. 426 ; Batten v. Dartmouth 

Commissioners , 45 Ch. Div. 612. 

(Z) Whiteman v. Hawkins , 4 C. P. Div. 13 ; In re Dangar's Trusts , 

41 Ch. Div. 178. 

(m) Pape v. Westacott, W. N. 1893, P* 167. 
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Consolidation 
of mortgages. 
Mortgagor 
must redeem 
all the mort¬ 
gages which 
the mortgagee 
holds on his 
property. 


Consolidation 
distinguished 
from tacking. 


general, mortgages made after that date,—both in 
suits for foreclosure, and in suits for redemption, 
the mortgagor cannot redeem one mortgage without 
redeeming all other mortgages which the mortgagee 
holds upon any part of his property,—for these the 
mortgagee has a right to consolidate together ( n ) ; 
and he does not lose this right by giving a notice to 
the mortgagor to pay off one of the mortgages (0). 
And the rule is applicable as well to mortgages of 
realty (p) as to mortgages of personalty (< q ), and 
holds good against a purchaser for value of the 
equity of redemption, and also against a subsequent 
mortgagee thereof, although each is without notice 
of the other mortgages (r) ; but there was no con¬ 
solidation, where there had been no default (s), or 
where one of the mortgages had ceased to exist ( t ). 
The doctrine of consolidation depended,—and (so 
far as it still exists) depends—upon a principle 
altogether different from that upon which tacking 
depends; because in tacking, the right is to throw 
together several debts lent on the same estate, and to 
do so under the priority and protection afforded by 
the legal estate; but in consolidation, the right 
was,—and (so far as it still exists) is,—to throw 
together on one estate several debts lent on different 
estates, and to do so without reference to any prioi'ity 
or protection afforded by the legal estate ; and not only 
was getting in the legal estate not necessary as a 
preliminary to consolidation, as it is to tacking, but 


(n) Selby v. Pomfret , i J. & H. 336; Tassel v. Smith, 2 De G. & Jo. 
713-718; Mills v. Jennings, 13 Ch. Div. 639; Jennings v. Jordan, 
6 App. Ca. 698. 

(0) Griffith v. Pound, 45 Ch. Div. 553. 

Ip) Neve v. Pennell , r 1 W. R. 986. 

\q) Watts v. Symes, 1 De G. M. & G. 240; Twecdale v. Tweedale, 
23 Beav. 341. 

(r) Beevor v. Luck, L. R. 4 Eq. 537. 

(«) Cummins v. Fletcher , 14 Ch. Div. 699. 

(t) In re Raggett, ex parte Williams, 16 Ch. Div. 117 ; In re Gregson, 
Christison v. Bolam, 36 Ch. Div. 223. 
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even notice at the time of lending the mortgage 
money on tho second estate, which would have been 
fatal to any right of tacking, was wholly immaterial 
as regards tho right of consolidation (ti). But the 
right of consolidation was not available in favour of 
a mortgagee whose mortgage was not yet existing at the Consolidation, 
time of the execution of the mortgage (or purchase) J^f t c ®^ ary 
against which he claimed to consolidate ( v ) } —a limit 
to the right of consolidation which became well 
established (x). Also, now, under the Conveyancing 
Act, 1881 (44 & 45 Viet. C. 41), S. 17, as regards Consolidation, 
mortgages which are (or ono of which is) made after convey- 
the 1st January 1882, unless the effect of the Act ageing Act, 
is expressly excluded or varied, a mortgagor seeking 
to redeem any one mortgage is entitled to do so, 
without paying any money due under any separate 
mortgage made by him or by any person through 
whom he claims, on property other than that 
comprised in the mortgage which he seeks to 
redeem; and the costs and charges of the mort¬ 
gagee, which he is entitled to charge against the 
property in mortgage, will not be consolidated,—ex¬ 
cepting where and so far as the principal and 
interest may be consolidated (y). But consolida¬ 
tion being applicable (where still applicable) to two Consolidation 
or more distinct mortgages made upon two or more 
distinct properties by two or more distinct trans- mo ™ P ro " . 
actions and for two or more distinct loans,—it is a gaged for one 
wholly different case, where two or more distinct ^me^ort? 
properties are included in one mortgage and for one gage deetL 
advance; and the Conveyancing Act, 1881, s. 17, 
has no application to this latter case; therefore, where 


(u) Vint v. Padgett, 2 De G. k Jo. 6n ; Bird v. Wenn, 33 Ch. Div. 
215; Pledge v. White, 1896, A. C. 187. 

(v) Baker v. Gray, 1 Ch. Div. 491 • Cracknall v. Janson , II Ch. Div. 1. 
(s) Mills v. Jennings, 13 Ch. Div. 639; Jennings v. Jordan, 6 App. 

Ca. 698; Harter v. Coleman, 19 Ch. Div. 630; Minter v. Carr, 1884, 
2 Ch. 321 ; 1894, 3 Ch. 498; Pledge v. Carr, 1895, 1 Ch. 51. 

(y) De Caux v. Skipper, 31 Ch. Div. 635. 
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real and personal estates were mortgaged together (z), 
and the mortgagor died leaving a will of personalty, 
but intestate as to his real estate, and the mortgagee 
entered into possession, and the executrix of the 
mortgagor claimed to redeem the whole of the 
No compulsory mortgaged property, and the mortgagee resisted her 
3 one only of claim, and insisted that her only right was to redeem 
the properties, the personal estate in mortgage on payment of a 
proportional part of the mortgage debt,—The court 
held, that the executrix, as owner of the equity of 
redemption of the personal estate, could not insist on 
redeeming that estate separately , and therefore could not be 
compelled to redeem it separately , her right {and her duty) 
being to redeem the whole , subject to the equities of the 
other persons interested; and the court therefore made a 
decree for the usual accounts, as against a mortgagee in 
possession, and directed that, on payment of what was 
found due, the mortgagee should reconvey the real 
estate and assign the personal estate to the plaintiff 
(the executrix), subject to such equity of redemption as 
might be subsisting therein in any other person or persons . 

Special reme- Equity having determined that, the mortgage debt 
gageef—- 10r * 1 ~ being merely money secured on land, the mortgagor, 
(a.) Fore- notwithstanding his breach of the condition, and the 
consequent forfeiture at law of his estate, shall be 
relievable, on payment of principal, interest, and 
costs (including the costs, charges, and expenses 
properly incurred) (<z), and that the mortgagee in 
possession shall be accountable for the rents and 
profits,—it became, on the other hand, just, that, 
after a fair and reasonable time given to the mort¬ 
gagor to discharge the debt, he should, upon default 
in so doing, lose his equity, or be foreclosed his right 


( z ) Halt v. Ueward , 32 Ch. Div. 430; and see Pcarst v. Morris, 
L. M. s Ch. App. 227. 

(a) Bolingbroke v. Hinds , 25 Ch. Div. 795 ; N. P. Bank of England 
v. Eamcs, 31 Ch. Div. 582; and see Crozicr v. Dowsctt , 31 Ch. Div. 67. 
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of redemption ( b ). An intermediate mortgagee is Foreclosure 

entitled, therefore, to commence an action of fore- nature of, 
closure, against the mortgagor and all mortgagees and lime for * 
subsequent to himself (c); and in his action he usually 
offers to redeem any mortgagees prior to himself, 
whom he makes parties to the action; and the judg¬ 
ment for foreclosure directs the necessary accounts 
to ascertain what is due to the mortgagee, giving 
any special directions where there are special cir¬ 
cumstances which will affect the account (d ); and 
the judgment directs foreclosure in case of failure to 
pay the amount ascertained to be due, and may 
also go on and give the mortgagee ’ possession of the 
mortgaged hereditaments (e) ; but the remedy by 
foreclosure is, of course, only available after the mort¬ 
gagor is in default; and for this purpose the default 
must be complete (/). When the mortgagor is a 
bankrupt, the remedy may, at the mortgagees option, 
be obtained in the Court of Bankruptcy, under section" 

102 of the Bankruptcy Act, 1883; but the mort¬ 
gagee may proceed also in the Chancery Division (y). 

The action must be brought 'within twelve years 
next after the right to bring the action first accrued, 
or within twelve years after the last written acknow¬ 
ledgment, or after the last payment of any part of 
the principal money or interest (h). In case the 
mortgagor s estate is vested in an infant at the date 
of the judgment for foreclosure, it is usual to give 
the infant a day to show cause against the judg¬ 
ment ( i ); but when it is manifest that a decree 


(6) Heath v. PugK 6 Q. B. D. 34. 

(c) Greenough v. Littler , 15 Ch. Div. 93. 

(d) Sanguinctti v. Stuckey's Bank t 1896, I Ch. 502. 

(e) Keith v. Hay t 39 Ch. Div. 452. 

(/) Moore v. Shelley , 8 App. Ch. 285. 

[g) Ex parte Pletcher t in re Hart , 10 Ch. Div. 610; In re Jordan , ex 
parte Symmonds , 14 Ch. Div. 693. 

( h) 3 & 4 Will. IV. c. 27, 88. 24, 28 ; 7 & 8 Will. IV. and 1 Viet. c. 
28; 37 & 38 Viet. c. 57, s. 7. 

(t) Mellor v. Porter , 25 Ch. Div. 158. 
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absolute will be more beneficial for the infant, the 
day to show cause will bo dispensed with (k). The 
mortgagor may, semble , insist upon the usual ac¬ 
counts being taken, although the taking thereof 
might in any particular ease be vexatious (l). Should 
the plaintiff in a suit for redemption fail to redeem, 
his action will be dismissed with costs (m). The 
remedy of a debenture bolder is usually (upon a 
declaration of charge first made) ( n ), the appoint¬ 
ment of a receiver (0), and sometimes of a manager 
( p ); but he may also, in a proper ease, have a wind- 
ing-up order (q), or even a sale of the undertaking 
and property of the company,— scil. being a private 
eompany (?♦), but not when it is a school ( s ) or a public 
company such as a Tramway Company (« t ); and he 
may also, sometimes, obtain a foreclosure order (u). 


Judgment for A mortgagee being, since the Judicature Acts, 
andpersonai entitled to combine in one action his right to fore- 
the 8 mort^ f ° r e l° sure with his right to judgment on the mort- 
pgedebt,— gagor's covenant or bond for payment of the debt 
(#), the form of judgment in such a case ( y ) is as 
follows:—Firstly, if the amount of the mortgage 
debt is either proved, admitted, or agreed at the 


[k) IF. tfc S. Banking Co. v. George , 24 Ch. Div. 707. 

(/) Taylor v. Mostyn , 25 Ch. Div. 48. 

(m) UaUct v. Furze, 31 Ch. Div. 312. 

(71) Marwick v. Lord Thurlow, 1895, 1 Ch. 776. 

(o) Tdlet v. Nixon, 25 Ch. Div. 238 ; In re II. Pound Jc Co ., 42 Ch. 
Div. 402 ; Re Barton-upon-Humber Waterworks Co ., 42 Ch. Div. 5S5 ; 
Strong v. Carlyle Press , 1893, 1 Ch. 268. 

(p) Edwards v. Standard Rolling Stock , 1893, I Ch. 574. 

(q) In re Portsmouth Tramways Co., 1892, 2 Ch. 362. 

(r) Elias v. Oxygen Co., 1897, 1 Ch. 511. 

(s) Hornsey District Council v. Smith, 1897, 1 Ch. 843. 

(t) Marshall v. South Staffordshire Tramway Co., 1895, 2 Ch. 36, dis¬ 
approving Bartlett v. West Metrop. Trams, 1894, 2 Ch. 286. 

(u) Sadler v. Worley , 1894, 2 Ch. 170; Oldrey v. Union Works, 
W. N. 1895, P- 77 - 

(; x) Farrer v. Lacy Hartland <k Co., 31 Ch. Div. 42; Bisset v. Jones, 
32 Ch. Div. 935. 

(y) Faithful v. Woodley , 43 Ch. Div. 287 ; Simmons v. Blandy, 1897, 
1 Ch. 19. 
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trial or hearing, the judgment is, that the plaintiff {a.) Where 
do recover against the defendant the debt, and also d^Tascer- 
so much of his taxed costs of the action as would tamed * 
have been incurred if it had been an action brought 
for payment only; Secondly, if the amount of the 
mortgage debt is not proved, admitted, or agreed at 
the trial or hearing, the judgment is, that an account 
be taken of what is due to the plaintiff for principal (M^where 
and interest under the covenant to pay, and that the debt not 
plaintiff do recover against the defendant the amount ascertained * 
which shall be certified to be due to him on taking 
the said account, and also so much of his taxed costs 
of the action as would have been incurred if it had 
been brought for payment only; and Thirdly, whether ^ 0 ^ e 0 ^ er 
the amount of the mortgage debt is or is not proved, debt is ascer- 
admitted, or agreed at the trial or hearing, the judg- not] 6 ° r 
ment proceeds to direct an account of what is due 
to the plaintiff under and by virtue of his mortgage 
security and for his taxed costs of the action ; and in 
taking such account, what (if anything) the plaintiff 
shall have received from the defendant under the 
aforesaid personal judgment is to be deducted, and 
the balance due to the plaintiff is to be certified; 
and the defendant is usually allowed o ne mo nth for 
payment under the personal judgment (z ); but there 
can, of course, be no personal judgment when there 
is no personal liability for the debt,—as, e.y., when 
the defendant is a mere transferee of the equity of 
redemption (a). 

Where the mortgagee is in possession by himself Account of 
or by a receiver at the date of the foreclosure judg- directed! 1611 
ment, the account directed to be taken will extend 
to rents received by him, and to just allowances for 
his outlay or expenditure on the mortgaged property; 


(z) Fairer's Case , supra; Hunter v. Myatt , 28 Ch. Div. 181. 
(a) In re Errington, ex parte Mason , 1894, I Q. B. 11. 


2 A 
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and if any rents are received after the certificate of 
the amount due, and before the day fixed for re¬ 
demption, a new day for redemption must be fixed, 
and a new account taken of what is duo ( b ); but 
not if the receipt of rents is after the day fixed for 
redemption (c). And note, that where there is such 
a receiver, a specially indorsed writ, although not 
specifically inapplicable to the case ( d ), is attended 
with no convenience whatsoever, — soil, because 
leave to defend will invariably be given where 
the receiver has received (or, semble , expended) any¬ 
thing (e). 


(6.) Sale,— 
either, 

(i.) Under 


court; 


Before the statute 15 & 16 Yict. c. 86, courts of 
equity refused, except in a few cases, to decree a 
Act V i88i C b/ sa ^ e a g a ^ nst the will of the mortgagor; but under 
order of tiie that statute, sect. 48, the Court of Chancery was 
enabled at the trial, but not on an interlocutory 
application, to direct a sale of the mortgaged pro¬ 
perty instead of a foreclosure thereof (/); and now, 
under section 25 of the Conveyancing Act, 1881, 
the sale may be directed on such terms as the court 
thinks fit, and without previously determining the 
priorities of incumbrancers, and even upon an inter¬ 
locutory application (y); and the court may order 
such sale, whether in a foreclosure or in a redemp¬ 
tion action, at any time before the action is Con¬ 
or, (2.) Under eluded by the decree absolute (h). But, in fact, a 
mthemort- 0 power of sale is usually inserted in mortgage deeds, 
gage deed. giving the mortgagee authority to sell the premises ; 


(6) Jcnner Fust v. Needham , 32 Ch. Div. 582 ; Hoare v. Stephens, 
ib. 194; Chestonv. Wells , 1893, 2 Ch. 151. 

(c) liapeFs Case, 1892, 1 Ch. 54 ; Barber s Case , W. N. 1893, P* 9 1 I 
Busies Case, W. N. 1894, p. 134; EUenor v. Ugle, W. N. 1895, P- x 6x. 

( d) Earl Povlctt v. Hill, 1893, 1 Ch. Div. 204. 

\e) Lynde v. Waithman, 1895, 2 Q* B. 180. 

(/) London and County Banking Co. v. Dover, 11 Ch. Div. 204. 

(<7) Wooley v. Coltnan, 21 Ch. Div. 169. 

(A) Bank of London v. Ingram , 20 Ch. Div. 463. 
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and the concurrence of the mortgagor in the sale is 
not in such a case necessary to perfect the title of 
the purchaser ( i ); and the mortgagee, having sold, 
is at liberty to retain to himself his principal, interest, 
and costs; and having done this, the surplus, if any, 
must be paid over to the person or persons who (but 
for the sale) would have been entitled to redeem; 
and of such surplus the selling mortgagee is a jfcrustee 
(&),—although a constructive trustee only (/),—and 
will have to pay interest on such surplus at the rate 
of 4 per cent, from the date of the completion of the 
sale (m); but he is not otherwise a trustee in the 
general case (n), — e.g. } as regards his exercise of the 
power of sale (0). However, if notice to the mort¬ 
gagor is required to be given before exercising the 
power of sale, the mortgagee who should sell with¬ 
out giving such notice would be liable in damages 
to the mortgagor or to his assignee of the equity of 
redemption (p ) } —even although by the express lan¬ 
guage of the power a bond fide purchaser from the 
selling mortgagee would not be affected by such 
notice not having been given, or in general by any 
other default in the selling mortgagee (q ); but if 
the purchaser has express notice that the selling 
mortgagee has not given the required notice to the 
mortgagor, the purchaser would not in such a case 
be safe (r); and the purchaser should also be par¬ 
ticularly cautious in the case of mortgages made by 
a client to his or her own solicitor, the mortgagee 


(t) Neicman v. Sd/e , 33 Beav. 522. 

(k) West London Commercial Bank v. Reliance Building Society, 
29 Ch. Div. 954. 

{ 1 ) Thorne v. Heard, 1894, I Ch. 599 ; 1895, A. C. 495. 

( m ) Charles v. Jones, 35 Ch. Div. 544. 

(n) Cholmeley v. Clinton , 2 Jac. & W. 1, at p. 182. 

(0) Warner v. Jacob , 20 Ch. Div. 220; Hickson v. Darlow, 23 Ch. 
Div. 690. 

(p) Hoolt v. Smith, 17 Ch. Div. 434. 

(7) Dicker v. Anger stein, 3 Ch. Div. 600. 

(r) Selwyn v. Garfitt, 38 Ch. Div. 273. 


Effect, where 
notice required 
to be given, 
before 
exercising 
power of 
sale. 
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being, in such a case, under a duty to his client to 
protect him or her ($). And here it is convenient 
to observe, that the mortgagor may lawfully purchase 
from a mortgagee who sells in bond fide exercise of 
his power of sale ( t ),—just as any puisne mortgagee 
may do (u). But the mortgagee who is exercising 
the power of sale may not become the purchaser 
himself; but if he have done so, and then afterwards 
sells to a bond fide purchaser, the title of the latter 
will be good,—as if under a bond fide exercise of the 
power of sale; and this is so, although his vendor 
should purport to Sell as beneficial owner, and not 
in exercise of his power at all; but in such a case, 
the selling mortgagee will remain accountable to the 
mortgagor for the purchase-moneys paid by the pur¬ 
chaser from him (v). All which latter observations 
apply also to the exercise of the power of sale, which, 
Or, (3.) Under unless v r here it is expressly excluded by the mort- 
power°ofsale g a g e deed, has by the Conveyancing Act, 1881, ss. 

19, 20, 21, and 22, been rendered incident to every 
mortgage or charge by deed affecting any heredita¬ 
ments of any tenure; but the power given by this 
statute is not to be exercised, unless and until either 
(1.) Notice requiring payment of the mortgage money 
has been given and been followed by three months’ 
default; or (2.) Interest is in arrear for two months 
after becoming due; or (3.) There has been a breach 
of some provision (other than the covenant to repay) 
contained in the mortgage deed or in the Act; and 
at any time before selling under the Act, the mort¬ 
gagee may appoint a receiver of the rents and profits, 
the mortgage deed itself also usually containing an 


conferred by 
Conveyancing 
Act, i88t, ss. 
19-22. 


) 


(*) Cockbum v. Edwards , 18 Cb. Div. 449 ; Maeleod v. Jones , 42 
Ch. Div. 289. 

(t) Kennedy v. Dc Trafford } 1896, I Ch. 762; 1897, A. C. 180. 

(w) Shaw v. Bunney , 33 Beav. 494. 

(r) Bailey v. Barnes , 1894, 1 Ch. 25 ; Astwood v. Cobbold t 1894, A. 
C. 150. 
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express power to appoint such receiver (x). And note, 
that when mortgaged property is taken by compul- Compensation 
sory purchase, the compensation-moneys go to the aory^rchase. 
mortgagee, including the proportion paid for the good¬ 
will (if any) attaching to the premises (y). 


Where the mortgage deed contains an attornment ( c .) Distress,— 
clause, the mortgagee may also (like a landlord* for ^deverTfor 
his rent) distrain upon the mortgaged premises (the principal, 
distrainable articles thereon, whether belonging to 
the mortgagor or to any third person) (z),—for the 
arrears of his interest, and sometimes even for a 
large part of the principal money lent,—provided the 
attornment clause is not fraudulent (a); and pro¬ 
vided that, as against a company which is in course 
of being wound up (voluntarily or otherwise), the 
leave of the court for the distress shall first have 
been obtained (6),—which leave may, of course, be 
refused (e); moreover, an attornment clause must, in 
general, be registered as a bill of sale (d), except in so 
far as regards the land mortgaged and the creation 
of the tenancy thereof between the parties ( e ),— 
which tenancy will determine with the death of the 
mortgagor, and any distress thereafter would be 
illegal (/). 


If the mortgage debt be secured on real estate, Mortgagee 
and also collaterally by covenant or bond, the mort- SniisTeme- 
gagee may pursue all his remedies at the same time dies concur- 


(a;) Mason v. Westoby, 32 Ch. Div. 206. 

(y) Pile v. Pile, ex parte Lamlton, 3 Ch. Div. 36. 

(z) Kearsley v. Phillips, 11 Q. B. D. 621. 

(a) Ex parte Jackson, in re Bowes, 14 Ch. Div. 725; Stanley v. Grundy , 
22 Ch. Div. 478. 

(b) Lee v. Jtoundwood Colliery Co infra. 

(c) In re Higginshaw Spinning Co., 1896, 2 Ch. 544. 

{d) In re Willis, ex parte Kennedy, 21 Q. B. D. 384 ; Green v. March , 
1892, 2 Q. B. D. 330. 

(c) Mumford v. Collier, 25 Q. B. D. 279 ; Lee v. Roundxcood Colliery 
Co., 1897, I Ch. 373. 

(/) ScoUe v. Collins, 1895, I Q. B. 375. 



374 


THE 0 IUG 1 NALLY EXCLUSIVE JURISDICTION. 


(g) ; but it docs not follow, that whatever the mort¬ 
gagee can add to his principal moneys as against the 
land, e.g., his costs, charges, and expenses properly 
incurred, he can also sue for as a debt in an action 
of debt or of covenant ( h ). And if the mortgagee 
obtain full payment on the bond or covenant, the 
mortgagor is by the fact of payment entitled to a 
reconveyance of the estate, and foreclosure is ren¬ 
dered unnecessary; but if the mortgagee obtains 
only part payment on the bond or on the covenant, 
he may institute or go on with his foreclosure action ; 
and giving credit in account for what he has received 
on the bond or covenant, he may foreclose for non¬ 
payment of the remainder; however, the action of 
foreclosure and (when it is available) the action on 
the personal covenant or bond should now in all 
cases be joined in one action {€). On the other 
hand, if the mortgagee obtains a foreclosure first, 
and alleges that the value of the estate is not suffi¬ 
cient to satisfy the debt, he is not absolutely pre¬ 
cluded from suing on the bond or covenant; but it 
is held, that (by doing so) he gives to the mortgagor a 
renewed right to redeem the estate and get it back, 
“ Opening the —or, in other words, he thereby opens the foreclosure ; 
—whatitls, an ^ consequently, if the mortgagee commence an 
happens 0 ^ ac ti° n against the mortgagor on the bond after fore¬ 
closure, the mortgagor may commence an action 
against him for redemption; for upon payment of 
the whole debt secured by the mortgage, the mort¬ 
gagor is entitled to have the estate back again and 
the securities given up; and if, therefore, after fore¬ 
closure, the mortgagee has so dealt with the mort¬ 
gaged estate as to be unable to restore it to the 


(g) Lockhart v. Hardy , 9 Beav. 349; Marshal v. Shrewsbury , L. R. 
10 Ch. App. 250. 

(h) Ex farte Fewings , in re Sneyd, 25 Ch. Div. 338. 

i) Powlett v. Hill, 1893, * 1 Ch. 277. 
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mortgagor on full payment (k), the court will pre¬ 
vent his suing on the bond or covenant ( l ). And 
we may here observe, that a foreclosure decree is 
almost always liable to be opened, even after a long 
interval of time and other intermediate dealings 
with the property; in other words, a mortgagor 
may (for good cause shown) redeem even after fore¬ 
closure absolute, but only upon terms of the strictest 
equity (ra). 

The original mortgagor remains liable to the 
original mortgagee on the covenant to pay the 
mortgage debt; and this is so, even after the mort¬ 
gagor has conveyed away his equity of redemption 
in the mortgaged hereditaments to a purchaser; and 
the purchaser is not personally liable to the mort¬ 
gagee on such covenant, although he may be (and 
usually is) liable to the mortgagor on his covenant 
with him to pay same and to indemnify the mort¬ 
gagor therefrom. And in such a case, if the pur¬ 
chaser should make a second mortgage on the estate, 
and the first mortgagee should thereafter sue the 
original mortgagor, the latter, on payment of the 
original mortgage debt, will be entitled to a recon¬ 
veyance of the mortgaged hereditaments,—and will in 
that way obtain a security on the mortgaged here¬ 
ditaments in aid of the purchaser’s covenant of 
indemnity, and will in fact acquire all the rights of 
the first mortgagee (n). 

The question sometimes arises, whether, upon the 
true construction and effect of the mortgage deed, 
the equity of redemption is limited in a manner 


(1*) Lockhart v. Jlardy, 9 Beav. 349. 

(J) Palmer v. Ilendrie , 27 Beav. 349; and see Pearce v. Morris , 
L. R. 5 Ch. App. 277 ; Teevan v. Smith, 20 Ch. Div. 724 ; Davis v. 
ReiUy, 1898, 1 Q. B. 1. 

(m) Campbell v. Uolyland, 7 Ch. Div. 166. 

(n) Kinnaird v. Trollope, 39 Ch. Div. 636. 


Mortgagor’s 
continuing 
liability on 
covenant; 


and his in¬ 
demnity from 
purchaser, 
effectuated 
even as against 
mortgagee. 


The equity of 
redemption 
follows the 
limitations of 
the original 
estate. 
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Equity of re¬ 
demption 
results to 
wife, where the 
mortgage is of 
her estate; 


unless a diffe¬ 
rent intention 
manifested. 


Proviso for 
redemption 
to be strictly 
pursued. 


different from the uses subsisting in the estate prior 
to tho mortgage, or shall result to the same uses; 
and this question has generally arisen in mortgages 
by husband and wife of the wife's estate. Now the 
governing principle of equity in such cases is, that 
if money be borrowed by the husband and wife 
upon the security of the wife's estate, although the 
equity of redemption may by the mortgage deed 
have been reserved to the husband and his heirs, 
or to the husband and wife and their heirs, yet 
there shall be a resulting trust for the benefit of the 
wife and her heirs; and the wife or her heirs shall 
redeem, and not the heirs of the husband, her estate 
being in equity deemed only a security for his 
debt ( o ). At the same time, the intention to alter 
the previous title may, in particular cases, be mani¬ 
fested by the language of the proviso itself; and 
there is no necessity for any express declaration or 
recital to that effect (p). Also, in every case, the 
terms of the proviso for reconveyance must be 
literally complied with, whether a resulting trust 
does or does not thereupon arise; for there is great 
danger in the mortgagee reeonveying otherwise than 
according to the express terms of the proviso ( q ). 


(o) Huntingdon v. Huntingdon , 2 Bro. P. C. 1 ; Jackson v. Innes t 
1 Bligh. 104 ; Plomley v. Felton , 14 App. Ca. 61 ; Williams v. Mitchell , 
1891, 3 Ch. 474 ; Davies v. Whitehead, 1894, 2 Ch. 133. 

( p ) Atkinson v. Smith , 3 De G. & Jo. 186; Jones v. Davies, 8 Ch. 
Div. 205. 

(q) Magnus v. Queensland National Dank f 37 Ch. Div. 466. 
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CHAPTER XVII. 

OF EQUITABLE MORTGAGES OF REALTY BY 
DEPOSIT OF TITLE-DEEDS. 

Notwithstanding anything to the contrary in the Statute of 
Statute of Frauds (a), if the title-deeds of an estate quir^^con- 
are, without even verbal communication, deposited inlands 
by a debtor in the hands of his creditor (&), or of to be in 
some third person on his behalf (c), such deposit of 
amounts to a mortgage, and is a valid mortgage of title-deeds, 
the estate,—for it is of itself evidence of an agreement 
executed for a mortgage (d ); and the creditor may ^wTthin 
avail himself of this agreement as of an agreement the statute, 
in writing, and may sue thereon for the completion 
of his security by a legal conveyance from the 
debtor (e), —for, as Lord Abinger points out in Keys 
v. Williams (/), these equitable mortgages by deposit 
of title-deeds are not an invasion of the Statute of 
Frauds, which applies to executomj agreements only, 
and not to agreements which instantly by the de¬ 
posit become executed agreements; and besides, the 
depositor could not, in such a case, even at law 
recover back his title-deeds in trover or detinue, 
for the answer to such an action would be that the 
title-deeds were pledged for a sum of money still 
remaining unpaid; and in equity, the depositor seek- 


(o) 29 Car. II. c. 3, 8. 4. 

(6) Russel v. Russel , I L. C. 726. 

(c) Ex parte Coming , 9 Yes. 115. 

(<£) Ex parte Wriyht , 19 Ves. 258. 

(e) Price v. Bury f 2 Drew. 42 ; Ex parte Most , 3 De G. & Sm. 599. 
(/) 3 Y. & 0 . Exch. Ca. 55, 61. 
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ing equity must of course do equity by repaying 
the money lent. And it appears, that there may 
be an equitable mortgage by deposit, even where the 
Deposit of deposit is of a mere receipt for the purchase-money 
puTcW^ an estate >— SC M- where the estate has not yet been 
money,— conveyed, and the receipt specifically refers to the 
estate, and the depositor has no other documents 
evidencing his title to the estate (y); also, Seville , 
by the deposit of the receipt-books held by the 
members of a Building Society, provided they refer 
to the specific real estate, and the title-deeds are 
in the possession of the Building Society as first 
mortgagees ( h ). Also, when land has been registered 
under the Land Transfer Acts, 1875, 1897, the 
Certificate, or land certificate (and not the title-deeds) is the 
d^osiTof/in proper document to deposit,—like as the certificates 
tered^amf 8 * ra ^way shares would be deposited. Also, the 
• * office copy of a registered lease and (for the purpose of 

any sub-mortgage) the certificate of charge would in 
like manner be the proper document to deposit ( i ); 
but where the property is a church benefice, and 
the incumbent is the registered proprietor of the 
benefice, he is expressly disabled from effecting any 
mortgage by deposit of the land certificate ( 7 c). 


Equitable 
mortgagee 
by deposit,— 
his remedy 
is either: 

(a.) Fore¬ 
closure ; or 
(6.) Sale,—but 
in either case, 


A mortgagee by deposit is entitled to the remedy 
by foreclosure (l ); and he is also entitled to have 
an order for sale (m),—and that whether there is 
or is not a written memorandum accompanying the 
deposit ( n ); but where there is a mere equitable 


(0) Goodwin v. Waghorn, 4 L. J., N. S., Ch. 162. 

\h) Re Yates, Noehmer v. Yates, 1896, unreported, 

(i) Ex parte Moss, 3 De G. & Sm. 599 ; 38 & 39 Viet. c. 87, 8. 81 
(now repealed); 60 & 61 Viet. c. 65, 8. 8. 

(£) 60 & 61 Viet. c. 6$, 8. 15 (ii.). 

( l ) Price v. Bury, L. R. 16 Eq. 153 n.; James v. James, ibid.; 
Backhouse v. Charlton, 8 Ch. Div. 444. 

(m) York Union Banking Co. v. Artlcy, 11 Ch. Div. 205. 

(n) Oldham v. Stringer, W. N. 1884, p. 235. 
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charge created by will (and not by deed or memo- only under 
randurn inter vivos), the remedy of the chargee is the°cou£t? f 
salo only, and not foreclosure (<?). The sale will in 
general be authorised one month after the certificate 
showing the amount of what is due (p); but a 
period of three months after certificate will occa¬ 
sionally be given (q). The form of the foreclosure 
judgment in the case of equitable mortgages will 
be found in Lees v. Fisher (r); and the form of the 
order for a sale in the like case will be found in 
Wade v. Wilson (s ); and although, after foreclosure 
absolute, whether in the case of a legal or in the 
case of an equitable mortgage, the mortgagee was 
not formerly entitled in the same action to recover 
the possession ( t ),—unless possibly when the judg¬ 
ment contained an order upon the mortgagor to 
convey ( u ),—yet now, under Order xviii. Rule 2 
(December 1885), a plaintiff in any action for fore- Possession, 
closure or redemption (which action also may now, after°fore^ 
under Order lv. Rule 5, be commenced by originating closure * 
summons) may claim and obtain an order against 
the defendant for delivery of the possession on or 
after the order absolute for foreclosure or redemp¬ 
tion. Also, when the plaintiff in a redemption action 
fails to redeem, and is accordingly foreclosed, the 
defendant in whose favour the foreclosure has taken 
place may, on motion or summons in the action, 
obtain an order for delivery of the possession of 
the mortgaged property (^),—but for this purpose 
the writ or originating summons must contain a 


(0) Tennant v. Trenchard , L. R. 4 Ch. App. 537 ; In re Owen , 1894, 
3 Ch. 220. 

(p) Wade v. Wilson , 22 Ch. Div. 235. 

(g) Green v. Biggs, W. N. 1885, p. 128 
(r) 22 Ch. Div. 283. 

(«) 22 Ch. Div. 235. 

(<) Lees v. Fisher, 22 Ch. Div. 283. 

( u ) Wood v. Wheater, 22 Ch. Div. 281. 

(v) Best v. Applegate, 37 Ch. Div. 42. 
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Deposit of 
deeds covers 
further ad¬ 
vances, 


and interest. 


Deposit of 
deeds for 
purpose of 
preparing a 
legal mort¬ 
gage. 


Parol agree¬ 
ment to de¬ 
posit deeds 
tor money 
advanced. 


All title-deeds 
need not be 
deposited. 


specific description of the mortgaged heredita¬ 
ments (x). 

A mortgage by deposit will cover fixture advances, 
if such was the agreement when the first advance 
was made,—or if it can be proved that a subsequent 
advance was made on an agreement, express or im¬ 
plied, that the deeds were to remain a security for 
it as well ( y ); and the mortgage carries interest at 
the rate of £4 per cent. (2), failing any other agreed 
rate. The deposit of the title-deeds may be made by 
any one who is in that behalf duly authorised (a). 
And where there has been a deposit of title-deeds 
for the purpose of preparing a legal mortgage, the 
balance of authority is in favour of the proposition, 
that such deposit, although for such specific purpose, 
constitutes a valid interim equitable mortgage,— 
that interim effect being not inconsistent with the 
expressed purpose of the deposit of the title-deeds. 
And note, that although a verbal agreement to de¬ 
posit title-deeds for a sum of money advanced does 
not, without an actual deposit or other sufficient act 
of part performance, constitute a good equitable 
mortgage (&), yet such an agreement (if in writing) 
would be good without an actual deposit. Also, it 
is now clearly settled, that in order to create an 
equitable mortgage by deposit, it is not necessary 
that all the title-deeds, or even all the material 
title-deeds, should be deposited,—it being sufficient 
if the deeds deposited are material to the title, and 


(x) Thynne v. Sari, 1891, 2 Ch. 79. 

(y) Ex parte Kensington, 2 V. & B. 83; James v. Rice , 5 De G. M. 
& G. 461. 

{z) Re Kerr's Policy, L. R. 8 Eq. 331. 

(a) Brocklesby's Case , 1893, 3 Oh. 130; 1895, A. C. 173; Lloytfs 
Bank ▼. Bullock, 1896, 2 Ch. 192. 

(b) Ex parte Farley, 1 M. D. & De G. 683 ; Daw v. Terrdl, 33 Beav. 
218 ; Ex parte Broderick , 18 Q. B. D. 766. 
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are proved to have been deposited with the intention 
of creating a mortgage (c). 

An equitable mortgagee who parts with the title- Equitable 
deeds, and so enables the depositor to make another “arttnj^wRh 
equitable mortgage, may be postponed to such second ^ niortgagor * 
equitable mortgagee by reason of his laches in not 
getting back the deeds—on the principle that, as 
between two innocent parties, that one must suffer 
who has so acted as to conduce to the fraud being 
committed ( d ); but it is necessary in the case of a 
prior equitable mortgagee, equally as with a prior 
legal mortgagee, to show some positive act on his 
part in order to postpone him, and yet long and 
inexcusable neglect may amount to a positive act 
within the meaning of this rule ( e ). However, an Equitable 
equitable mortgagee by deposit of title-deeds will be ™riorit a y to haS 
entitled to priority over a subsequent legal mort- ^gaTmort* 
gagee who advances his money with notice of the gagee with 
deposit (/); and constructive notice will for this nofclce * 
purpose suffice; mere incaution, however, on the 
part of the subsequent legal mortgagee will not 
subject him to the prior equitable mortgage of which 
he had, in fact, no notice,—for a legal mortgagee is Legal mort- 
not to be postponed, unless the so-called want of poned^prior 
caution on his part amounts in fact to fraud or equitable 
gross and wilful negligence ; and the court will not former has 
impute fraud or gross and wilful negligence to the 
mortgagee if he has bond fide inquired for the deeds, the deeds - 
and a reasonable excuse has been given for the non¬ 
delivery of them (g ). 


(c) Lacon v. Allen, 3 Drew. 579 ; Roberts v. Croft, 2 De G. Jo. 1. 

( d ) Keats v. Phillips (the Dimsdale Fraud Case), 18 Ch. Div. 560. 

( e ) Parrand v. Yorkshire Bank , 40 Ch. Div. 182 ; In re CasteU and 
Brown, 1898, W. N. 7. 

(/) Hiem v. Mill, 13 Ves. 114 ; Jones v. Williams, 5 W. R. 540. 
(g) Uewitt v. Loosemore, 9 Hare, 45S; Clarke v. Palmer, 21 Ch. Div. 
124; Northei'n Counties Fire Assurance v. Whipp, 26 Ch. Div. 482; 
Manners v. Mew, 29 Ch. Div. 725 ; In re Vernon, Ewens «£■ Co., 32 Ch. 
Div. 165. 
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CHAPTER XVIII. 

OF MORTGAGES AND PLEDGES OF PERSONALTY. 


Differences 
between a 
mortgage 
and a pledge 
of personalty, 
(a.) In their 
own nature. 


(6.) As regards 
remedies. 

[axt.) Pledgors 
right of re¬ 
demption. 


A mortgage of personal property differs from a 
pledge,—for a mortgage is a conditional transfer or 
conveyance of the very property itself, the interim 
possession only remaining with the mortgagor; while 
a pledge passes the possession immediately to the 
pledgee, but he acquires only a special property in 
the article pledged (a). And in the case of a pledge, 
if a time for the redemption be fixed by the con¬ 
tract, still the pledgor may redeem afterwards, if 
he applies within a reasonable time; and if no 
time is fixed for the payment, the pledgor, unless 
he is sooner called upon by the pledgee, has his 
whole life to redeem,—and in case of his death, his 


personal representatives may redeem (&). Also, in 
general, the remedy of the pledgor is at law; and 
it is only when any special reason exists for his so 
doing that he proceeds in equity (c). Moreover, 
(W.) Pledgees the pledgee, although he may (in a proper case) take 
nght to sell, proceedings in equity to sell the pledge (< d ), still, 
after the time for redemption has passed, he may, 
upon due notice given to the pledgor, sell the pledge 
without any order for sale ( e ),—and he may sell 
through the pledgor as his agent (f ); but note that, 
in general, the pledgee ought neither to sell nor to 


(а) Jones v. Smith, 2 Ves. Jr. 378. 

(б) Kemp v. Westbrook, I Ves. Sr. 278. 

(c) Jones v. Smith, 2 Ves. Jr. 378. 

\d) Ex parte Mountford , 14 Ves. 606; Carter v. Wake, 4 Ch. Div. 605; 
\e) Pothonier v. Dawson, Holt’s N. P. 385 j Jones v. Marshall, 24 Q. 
B. D. 269; Eraser v. Eyas, W. N. 1895, p. 112. 

(/) North-Western Bank v. Poynter, 1895, A. C. 56. 
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sub-pledge without first demanding repayment of the 
money lent (g). On the other hand, in the case of 
mortgages of personal property, as in mortgages of 
land, there exists after default,— i.e. } after the legal 
right of redemption is lost,—an equity of redemption, 
which may be asserted by the mortgagor, if he brings 
his action to redeem within a reasonable time ( h ); 
but there is not, in general, in the case of mortgages 
of personalty (as there usually is in the case of mort¬ 
gages of realty) any necessity to bring an action of 
foreclosure; but the mortgagee may, in general, upon 
due notice, sell the personal property mortgaged (i); 
and this is so, because, as a general rule, personal 
property (unlike land) has no especial value to the 
mortgagor over and beyond its value in the market. 

Where the personal property comprised in the 
mortgage is a reversionary sum of stock, and the 
reversion falls into possession before the mortgagee 
has exercised his power of sale of the reversion, the 
trustees are not bound to,—nor ought they to,—pay 
over the entire reversion to the mortgagee, when it 
is in excess of the amount due on the mortgage,—and 
more especially if there have been any subsequent 
mortgage or mortgages of the reversion of which 
they (the trustees) have received notice; but the 
proper course of the trustees, in such a case, is, to 
pay to the first mortgagee only the amoimt of his 
mortgage deed, retaining (and eventually paying 
over to the mortgagor or to and among the subse¬ 
quent mortgagees) the surplus which shall thereafter 
remain (k). 

In case a pledgee should, before condition broTccn y 


(<7) France v. Clarlc , 26 Ch. Div. 257. 

(h) Kemp v. Westbrook, 1 Ves. Sr. 278. 

(i) In re Morritt , 18 Q. B. D. 222; Watkins v. Evans , ib. 386. 
(k) Jeffery v. Sayles, 1896, 1 Ch. 1. 


{aa .) Mort¬ 
gagor’s right 
of redemption. 


(66.) Mort¬ 
gagee’s right 
to selL 


Reversionary 
personal 
estate suc¬ 
cessively mort¬ 
gaged,—appli¬ 
cation of, when 
the reversion 
falls in, before 
the first mort¬ 
gagee has sold. 
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Effect of 
transferring 
a pledge. 


The pledge 
will cover 
future ad¬ 
vances, in 
general. 


Application of 
surplus. 


Factors and 
trade-vendees, 
—sales and 
pledges by. 


deliver over the pledge to a purchaser or to a sub¬ 
pledgee, if the pledge is of a negotiable instrument, 
the pledgor will be bound; but if the pledge is of a 
non-negotiable instrument, the pledgor is bound only 
to the extent of the pledgee s own right (Z),—therefore 
in the case of a non-negotiable instrument, if the 
purchaser or sub-pledgee, upon tender to him by the 
pledgor of the amount due to the original pledgee, 
should refuse to deliver up the pledge to the original 
pledgor, the original pledgor may have an action of 
detinue against the party so refusing (m). But as re¬ 
gards pledges of personalty, the presumption as against 
the pledgor is, that if the pledgee or pawnee advance 
any further sum of money to the pledgor or pawnor, 
the pledge is to be held until the subsequent debt or 
advance is paid, as well as the original debt,—and this 
without any distinct proof of any contract for that 
purpose ( n ). Also, it may occasionally happen that, 
under special circumstances, e.g., under the “ mutual 
credit ” or “ mutual dealings ” clause (0), applicable in 
the case of the mortgagors bankruptcy, the mort¬ 
gagee would have the right, as against other creditors, 
of applying the surplus after discharging his mortgage 
debt in or towards satisfaction of a subsequent judg¬ 
ment debt ( p ), and even of a subsequent simple 
contract or specialty debt ( q ); but this right is not 
a right of tacking in any proper sense of that phrase 
(r). And here we will refer to the provisions of the 
Factors Act, 1889 (52 & 53 Viet. c. 45), by which 
(as aided by section 25 of the Sale of Goods Act, 


(l) France v. Clark , supra ; Fox v. Martin , W. N. 1895, P» 36. 

(m) Nyberg v. Uandclaar , 1892, 2 Q. B. 202. 

(») Demainbray v. Metcalfe , 2 Vem. 691. 

(0) Ebcrle's Hotel Co. v. Jonas , 18 Q. B. D. 459 ; Palmer v. Day , 1895, 
2 Q. B. 618 ; In re Mid-Kent Fruit Factory , 1896, I Ch. 567. 

(j>) Spalding v. Thompson t 26 Beav. 637. 

(9) In re Haselfoot’s Estate , L. R. 13 Eq. 327. 

(r) Talbot v. Frere , 9 Ch. Div. 568; Christison v. Bolam , 36 Ch. 
Div. 223. 
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1893) (56 & 57 Viet. e. 71), persons who are in¬ 
trusted with the possession of goods and merchandise 
as factors may, although they are not the owners of 
such goods, make valid pledges of such goods and 
merchandise to bond fide lenders; and likewise persons 
who are not factors for sale, but who are themselves 
buyers with a view to sale in the ordinary course of trade , 
may make pledges or sales of goods and merchandise 
which shall be valid against the unpaid vendors of 
the same goods and merchandise; but these last- 
mentioned provisions, of course, do not apply to the 
case of any mere private individual buying (as it is • 
called) any specific article for his own use under a 
hire and purchase agreement (s),—for the Acts re¬ 
ferred to have relation to traders only, and to dealings 
in the course of trade only. 

Very stringent statutory provisions have recently Mortgages 
been made regarding mortgages of personal chattels chattels^ 
(consisting of furniture, and such-like other goods be . iD £ b ^ ls of 
that are capable 01 transfer by mere delivery), the the Bills of 
primary object of these provisions having been the ^78 and S i882. 
protection of the general creditors of the mortgagor, 
who is commonly called the grantor of the bill of 
sale; but latterly (scil. since 1882) the object thereof 
has been extended so as to include the protection 
of the grantor himself. The Bills of Sale Acts at 
present in force are the Act of 1878 (t) and the Act 
of 1882 (u). The provisions of the former of these 
two Acts are general, extending not only to bills of 
sale given by way of security for money lent, but 
also to bills of sale which are (in effect) deeds of gift 
or of absolute assignment for value,—including, e.g. } 


(i) Wood v. Rowdijfe y 6 Hare, 183; 35 & 36 Viet. c. 93, s. 25 ; Singer 
Co . v. Clark , 5 Exch. Div. 37; Hclby v. Matthews , 1895, A. 0 . 471,— 
Let v. Butler , 1S93, * 2 Q- B. 318, unless explainable, being bad law. 

(*) 41 & 42 Viet c. 31, which repealed the earlier Acts, 17 & 18 Viet 
c. 36, and 29 & 30 Viet c. 96. 

(u) 45 & 46 Viet. c. 43. 

2 B 
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post-nuptial marriage settlements (v) ; the provisions 
of the latter Act, on the other hand, are confined to 
bills of sale given as security for money lent ( x ); 
but neither Act extends to the debentures of a com¬ 
pany (y),— soil, being a company which keeps its own 
Requisite of register of mortgages, and not otherwise (2). And 
registration. un( j er the provisions of the two Acts in question, the 
bill of sale (whether it be a security for money lent 
or not) must be registered within seven days of its exe¬ 
cution, and an affidavit,—which affidavit must not be 
sworn before the solicitor of the grantee (a),—must be 
registered with it, stating the execution and the true 
date thereof, the residence and occupation of the 
grantor, and the residences and occupations of the 
attesting witnesses ( b ); and the execution of the bill 
of sale by the grantor must be attested by a solicitor, 
when the bill is by way of absolute gift or assign¬ 
ment, but not when it is by way of security; and 
the bill of sale must be re-registered every five years 
Schedule, ( c ). If the bill of sale is given by way of security 

and when not.* f° r money lent, it must contain a schedule specifically 
enumerating the personal chattels comprised therein, 
and it must also otherwise be substantially in accord¬ 
ance with the form prescribed by the Act of 1882, 
and a model form is given in the schedule to that Act 
(d); also, the consideration for which the bill of sale is 
given must be truly stated therein ( e ), however com¬ 
plicated (or difficult to state) the consideration may 


(v) Ashton v. BlacTcshaw, L. R. 9 Eq. 510. 

{x ) Svnft v. PanneU , 24 Ch. Div. 210. 

{y) In re Standard Manfacturing Co., 1891, 1 Ch. 627 ; In rc Opera 
Limited , 1891, 3 Ch. 260 ; Richards v. Kidderminster Overseers , 1896, 
2 Ch. 212. 

(2) Great Northern R. C. v. Coal Co-operative Society , 1896, I Ch. 
187. 

(a) Baler v. Ambrose , 1896, 2 Q. B. 372. 

(b) GrindeU v. Brcndon, t 6 C. B., N. S., 698. 

(c) Ex parte Furber , 1893, 2 Q. B. D. 122. 

(rf) Simmons v. Woodward, 1892, A. C. 100, reversing S. C. {Wood¬ 
ward v. Ilcseltinc), 1891, I Ch. 464. 

{e) Ex parte Rctph, 19 Ch. Div. 98 ; Ex parte Firth , ib. 419 ; Hamilton 
v. Chaine , 7 Q. B. D. I, 317 ; Ex parte Johnson , 26 Ch. Div. 338. 
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be (/). Failing compliance with any of these speci- Non-compii- 
fied requisites, the bill of sale as a security is void prescHbed 
as against other duly registered bills of sale (y), and form > effect (f. 
as against the trustee in bankruptcy of the grantor 
and the execution creditors; and it is void also 
(being by way of security, and not of absolute gift 
or assignment) even as between the grantor and the 
grantee themselves of the bill (h ); and if (being by 
way of security), it is (for any of the reasons afore¬ 
said) void as a security, it is also void even as 
regards the covenant therein contained for the re¬ 
payment of the money lent (i), —nevertheless, any 
collateral security, which was otherwise good in itself, 
would not be made void thereby ( Jc ); nor would 
any assurance of freehold lands, although comprised 
in the same document as the bill of sale (l ); nor, in 
feet, any other operative part of the bill of sale which 
was of a nature to be distinctly severable (ra). By 
the interpretation clause contained in the Act of 
1878, bills of sale extend to include (besides assign¬ 
ments properly so called) licences to take possession 
of personal chattels (not being rights to distrain in 
mining leases) ( n ); also, attornments and agreements 
under which any such right of taking possession 
could or might arise; but the courts have held that 
a document, in order to be a bill of sale, must 
amount to an “ assurance ” of some sort ( 0 ); e.g., a 
receipt given for the price of goods which were 


(/) Sharp v. Brown, 38 Ch. Div. 427; Barlow v. Bland, 1897, 1 Q. B. 
125. 

(g) Conelly v. Steer, 7 Q. B. D. 520; Lyons v. Tucker, 7 Q. B. D. 523. 
( A) Davies v. Burton, 11 Q. B. D. 537 ; In re Burdett, ex parte Byrne, 
20 Q. B. D. 310. 

(0 Davies v. Rees, 17 Q. B. D. 408; Ex parte Fourdrinier, 21 Ch. 
Div. 510. 

(k) Monetary Advance Co. v. Carter, 20 Q. B. D. 785. 

(J) lure Yates, Batchddoi• v. Yates, 38 Ch. Div. 112; Small v. N. 
P. Bank, 1894, I Ch. 686; Brooke v. Brooke , 1894, 2 Ch. 600. 

()/i) In re Isaacson, W. N. 1894, p. 216. 

(n) Lee v. Roundwood Colliery Co., 1897, I Ch. 373. 

(o) North Central Waggon Co. v. Manchester and Sheffield R. C., 3$ 
Ch. Div. 191 ; Newlove v. Shrewsbury, 21 Q. B. D. 41. 
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Idealisation of 
security. 


Possession 
taken at once, 
dispenses with 
registration. 


bond fule sold and delivered prior to such receipt being 
given, would not be a bill of sale of the goods referred 
to therein (p ). And it is expressly provided, by the 
Act of 1882, that possession is not now to be taken 
(under any bill of sale), unless for one of the causes 
specified in section 7 of that Act; and after posses¬ 
sion is so taken, the personal chattels are not to be 
removed or sold until five clear days have expired; 
and, apparently, the power of sale which the grantee 
may exercise is the common law power of sale, and 
uot the power of sale given by the Conveyancing 
Act, 1881 (q). A bill of sale, even when completely 
valid, is no protection of the goods comprised therein 
against the landlords right of distress for rent in 
arrear (r); or, under the specific provisions of parti¬ 
cular statutes, against certain other distresses (e.y., 
for poor-rates) (s). 

Where the bill of sale is of such a character that 
possession can be and is taken thereunder immedi¬ 
ately on the execution thereof, and such possession 
is retained thereafter, no registration of the bill is 
required at all (£); and this might be the case with 
post-nuptial marriage settlements; but even in that 
case registration might be desirable, as under section 
20 of the Act of 1878, the registration being once 
made and afterwards maintained, the personal chattels 
comprised in the bill would not be deemed to be in 
the possession, order, or disposition of the grantor of 
the bill, within the meaning of the Bankruptcy Act, 
1883; but section 20 of the Act of 1878 has been 
repealed by section 15 of the Act of 1882 as regards 
bills of sale given by way of security for money lent. 


(p) Charlesworth v. Mills , 1892, A. C. 231; Ramsay v. Margrett, 
1894, 2 Q. B. 18. 

(7) Calvert v. Thomas , 19 Q. B. D. 204. 

(r) Lee v. Roundwood Colliery Co., 1897, I Ch. 373. 

(1) In re Marriage, Neave <£* Co., 1896, 2 Ch. 693. 

{t) Charlesworth v. Mills, supra ; Morris v. Dclobbcl, 1892, 2 Ch. 352. 
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There can be no valid bill of sale of after-acquired After-acquired 
property under the Bills of Sale Act, 1882 (u ); but P ro P erfc y* 
goods replacing others in ordinary course may be 
validly included in the bill of sale (v). Also, no whatdocu : 
registration is required of a wharfinger’s warrant ^registra 11 -^ 6 
deposited by way of pledge, or even of the memo- ^ng'bms* 
randum (if any) accompanying such deposit (x) ; or of sale, 
of a delivery order for goods at a warehouse (y); 
also, hiring agreements are not bills of sale requiring 
registration, provided they are bond fide (2), — secus, if 
they are in substance bills of sale and only colourably 
hiring agreements (a). A pledge is, of course, not 
a bill of sale at all (b) ; and certain hypothecations 
have been, by statute, exempted from registration as 
bills of sale (c). 

Mortgages of British ships are to be in the form Mortgages 
prescribed by the Merchant Shipping Act, 1894 (d), of ship8 * 
s. 3 1,—a re-enactment of the like provision con¬ 
tained in the 17 & 18 Viet. c. 120,—and are to be 
registered by the Registrar of Shipping; and suc¬ 
cessive registered mortgages rank, as between them¬ 
selves, according to the dates of their registration, 
and not of their own dates; and if registered, and 
even, semble , although unregistered, they are not 
affected by the order and disposition clause, in the 
event of the bankruptcy of the mortgagor. Such 
mortgages are also transferred in the prescribed 


(«) Thomas v. Kelly , 13 App. Ca. 506. 

(v) Furber v. Cobb , 18 Q. B. D. 494 ; Seed v. Bradley , 1894, I Q. B. 
3 * 9 - 

(x) Attenborough's Case , 28 Ch. Div. 682. 

(y) Qrigg v. National Bank Assurance Co., 1891, 3 Ch. 206. 

(z) Crawcour v. Salter , 18 Ch. Div. 30; Ex parte Turquand , in re 
Parker , 14 Q. B. D. 636 ; Me Entire v. Crossley Brothers , 1895, A. C. 
457 - 

(a) Ex parte Oddi, 10 Ch. Div. 76; Beckett v. Tower Assets Co ., 
1891, 1 Q. B. 638. 

(b) Hilton v. Tucker , 39 Ch. Div. 669. 

(c) 53 & 54 * v ict. c. 53. 
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registered 
mortgagee. 


Unregistered 
mortgages,— 
validity of. 


Unregistered 
equities,— 
enforce¬ 
ment of. 


manner, and discharged in the prescribed manner. 
When the mortgagee's interest is transmitted by 
death, marriage, or the like, a declaration of such 
transmission signed by the transmittee is to be 
registered. The registered mortgagee has an abso¬ 
lute power of sale, and may take possession of, and 
also use ( e ), the ship at any time after default: but 
until he takes possession, the mortgagor remains the 
owner, and the costs of all necessary repairs (for 
which the vessel is subject to a lien) take pre¬ 
cedence of the mortgage (/). An unregistered mort¬ 
gage of a ship is good as between the mortgagor 
and the mortgagee, and against the trustee in bank¬ 
ruptcy of the mortgagor (y); and, generally, against 
all persons other than a subsequent mortgagee duly 
registered (A). And, by section 57 of the Act, re¬ 
enacting in this particular the like provision con¬ 
tained in the Merchant Shipping Act, 1862 ( i ), 
equities (including liens) (k) may be enforced against 
mortgagees (and owners) of ships, just as against the 
mortgagees (and owners) of other personal chattels (l); 
but that provision does not, e.y., give to an unregis¬ 
tered equitable mortgage priority over a subsequent 
duly registered legal mortgage of the ship (m). The 
mortgage of a ship does not require registration 
under the Bills of Sale Acts, 1878 and 1882, or 
under either of these Acts. 


(e) Be Mattos v. Gibson , i Jo. & H. 79. 

(/) The Orchis , 15 P. T>. 38. 

(<7) Stapleton v. Uaymen , 2 H. &. C. 718. 

(&) Keith v. Burrows , 2 App. Ca. 636 ; Parle v. Applebee , 7 De G. 
M. & G. 585. 

(t) 25 & 26 Yict. c. 63. 

(k) The Ripon City , 1897, P. 226 ; 57 & 58 Yict. c. 60, s. 167. 

( l ) See Ward v. Bcck y 13 0 . B., N. S., 668. 

(m) Black v. Williams , 1895, 1 Oh. 408. 
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CHAPTER XIX. 

OF LIENS. 

There are many varieties of liens,— e.g ., the lien which Varieties of 
exists in favour of artisans and others, who have be- and’in equity, 
stowed their labour and services on the property in 
respect of which the lien is claimed; the lien which 
exists in many cases, by custom,—as in the case of 
innkeepers (a ); or by the usage of trade or of com¬ 
merce,—as in the case of packers (b), warehousemen 
(c), auctioneers (d), and the like; also, the lien which 
exists by statute, upon or against a ship (and the 
true owners and mortgagees thereof), in respect of 
the expenses incurred for the ship’s necessaries (e) y 
and the like. Moreover, a lien is often created and 
sustained in equity where it is unknown at law,—as 
in the case of the sale of lands, where a lien exists 
for the unpaid purchase-money. Moreover, a lien 
even at law is not always confined to the very pro¬ 
perty upon which the labour or services have been 
bestowed, but it often is, by the usage of trade, ex¬ 
tended to cases of a general balance of accounts,— e.g ., 
in favour of factors (/) and others; and in order to 
ascertain the amount of the account in such cases, 
resort has been had to a court of equity. 


(а) Robins v. Gray y 1895, 2 Q. B. 501. 

(б) In re Witty ex parte Shubrook y 2 Ch. Div. 4S9. 

(c) Ex parte Deeze y 1 Atk. 228. 

(c£) Webb v. Smithy 38 Ch. Div. 192. 

(e) The Ripon City , 1897, P. 226. 

(/) Green v. Farmer , 4 Burr. 2214; Walker v. Rirch y 6 T. R. 258. 
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Diversities 
among liens. 
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The lien of 
a solicitor: 

(i.) On deeds, 
books, &c. 


The principal diversities among liens appear to be 
the following:—(a.) A particular lien on goods,— 
which is confined to the particular charge; and a 
general lien on goods,—which extends not only to 
the particular account, but also to the general balance 
of the accounts (g). (6.) A lien on lands ,—which 

commences only when the possession of the lands is 
parted with to the purchaser; and a lien on goods , 
—which lasts only while the possession is retained 
by the vendor, and which ceases when it is parted 
with to the purchaser ( h ),—the maker of an article 
having also, in general, a lien upon it while it remains 
in an uncomplete state (i) and undelivered. And lastly, 
there is (c.) The lien of a solicitor on the deeds and 
documents of his client,—which arises proprio vigor e, 
but which at the most is only a passive protection; 
and the lien of a solicitor on a fund recovered ,—which 
arises only upon the court’s declaring the solicitor 
entitled to it, and which is in all cases (when once 
declared) both an active and (comparatively speaking) 
an immediate remedy and redress; and it is with 
these two last-mentioned liens that we are now prin¬ 
cipally concerned. 

And, Firstly, as regards the lien which a solicitor 
has on the deeds, books, and papers of his client for 
his costs,—That is an instance of a lien originating 
by custom, and afterwards sanctioned by decisions at 
law and in equity; • and it is a right not depending 
upon contract,—wanting the character of a mortgage 
or pledge, and being merely an equitable right to 
withhold from his client until his bill is paid (k) 
such things as have been intrusted to the solicitor as 
such, and with reference to which he has given his 


(g) In re Witt . ex parte Shubrook , supra. 

( h ) Grice v. Richardson , 3 App. Ca. 319. 
(t) Bellamy v. Dairy , 1891, 3 Ch. 540. 

(fc) In re Ilanbury, W. N. 1896, p. 172. 
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skill and labour; and (as already suggested) it is 
not a right to enforce any active claim against his 
client (Z); and, nota bene, the deeds, &c., must have 
come to the solicitors hands in his character of 
solicitor, and not otherwise (m); and his lien on 
them is for his costs only, and not for any debts 
( n ); also, he may by his conduct ( e.g. y by taking 
an express mortgage) be held to have abandoned his 
lien ( o ). On the other hand, Secondly, the solicitor’s .On fund 
lien upon a fund realised in a suit for his costs of the suit, 
suit,—This is a lien which he may actively enforce {p)\ 
and it is the creation of the statute law, the Solicitors 
Act, i860 (23 & 24 Yict. c. 127), s. 28, having en¬ 
acted, that it shall be lawful for the court or judge 
before whom any suit or matter has been heard (q) 
to declare (if the court in its discretion thinks fit, 
but not otherwise) (?•), that the solicitor employed 
therein is entitled to a charge upon the property 
recovered or preserved by his instrumentality in 
such suit or matter; and the executor (5) or assignee (2a.) On costs 
(t) of the solicitor is also entitled to this lien; and recovere * 
the word “property” in the statute has been held 
to include “ costs ordered to be paid ” (u ); but where 
there is a counter-claim in the action, and the plaintiff 
succeeds on the claim and the defendant on the 
counter-claim, the balance only of such costs is 


(Z) Bozon v. Bolland , 4 My. & Cr. 358; Curwen v. Milbum, 42 Ch. 
Div. 424. 

(m) Ex parte Fuller , 16 Ch. Div. 617. 

(n) In re Galland, 31 Ch. Div. 296. 

(0) In re Taylor, Stileman <k Co., 1891, 1 Ch. 590; In re Douglas , 
Norman & Co., 1898, 1 Ch. 199. 

(p) Verity v. Wylde, 4 Drew. 427 ; Haymes v. Cooper , 33 Beav. 
43 *- 

{7) Brown v. Trotman, 12 Ch. Div. 880; Clover v. Adams , 6 Q. B. 
D. 622; lh re Gray don, 1896, 1 Q. B. 417 ; In re Wood, W. N. 1896, 
p. 163 ; Waterland v. Serle, 1897, W. N. 163. 

(r) Harrison v. Harrison , 13 P. D. 180. 

(s) Baile v. Bade, L. R. 13 Eq. 497. 

\t) Briscoe v. Briscoe, 1892, 3 Ch. 543. 

(u) Guy v. Churchill , 35 Ch. Div. 489. 
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Cumulative 

liens. 


Derivative 
lien of town 
agent. 


Realisation 
of lien. 


deemed to have been “ recovered ” in the action (t>); 
and in all cases this charging order is necessary to 
intercept the fund in the solicitor’s favour (x). A 
solicitor may be entitled to both liens at once,—that 
is to say, to his lien on the papers and also to his 
lien on the fund recovered (y),—but not to a lien on 
the fund, if he has taken a specific mortgage for 
his costs ( z ); also, the lien on the fund recovered 
extends usually to the entire fund, not merely to 
the particular share of his own client therein (a ); 
and although the solicitor has been discharged by 
his client, he may be declared entitled to this lien,— 
but subject to the like lien in the new solicitor (6), 
the lien of the later solicitor always having priority 
over the lien and liens of the prior solicitor or 
solicitors (c). Also, the town agent of a country 
solicitor having a lien against such country solicitor, 
who in turn has a lien against the country client, 
upon a fund recovered, may exercise against the 
country client,—to the extent of the country solicitors 
hen against such client, but not further,—his, the 
town agents, own lien against the country solicitor 
(d ),—but save in that indirect way, the town agent 
of the solicitor is not entitled to any hen under the 
Act ( e ). Moreover, the hen is only for the costs of 
litigation, properly so called (e), and therefore will 
not extend to, e.g ., the costs of an arbitration. When 
the court declares the fund or property to be charged 
with the solicitor’s hen thereon, hberty is usually 
given by the same order to apply to have the costs * (*) 


(v) Westacott v. Bcvan> 1891, 1 Q. B. 774. 

(*) Baker v. Abbott , \V. N. 1897, p. 38. 

(y) Pilcher v. Arden , 7 Ch. Div. 318. 

(z) Groom v. Cheesewright , 1895, 1 Ch. 730. 

(a) Lawrence v. Fletcher , 12 Ch. Div. 858; Greer v. Young , 24 Ch. 
Div. 544; Scholey v. Peck , 1893, 1 Ch. 709. 

(b) Bhodes v. Sugden, 34 Ch. Div. 155. 

(c) Knight v. Gardner , 1892, 2 Ch. 368. 
id) Ex parte Edwards , 7 Q. B. D. 262. 

\e) Macfarlanc v. Lister, 37 Ch. Div. 88. 
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raised by sale or otherwise; but in the case of an 
administration action, no application under the liberty 
so reserved ought to be made until after, or along 
with, the further consideration of the action (/). 

It is quite settled, that the solicitors lien on papers 
exists only as against the client and the representa¬ 
tives of the client; also, that such lien is only com¬ 
mensurate with the right which the client had at 
the time of the deposit, and is, therefore, subject to 
the prior (then existing) rights of third persons,—so 
that, e.g. y a prior incumbrancer is not prejudiced by 
it (y). And just as the solicitor's lien will not pre¬ 
judice any prior existing equity, so the solicitor's lien 
will not be prejudiced by an equity arising subse¬ 
quently to the inchoation of the hen (A); and the 
like rule has been held to extend also to a lien on 
a fund recovered ( i ); but whereas it had been de¬ 
cided, that the hen of a solicitor on a sum due or 
payable to his client prevented a set-off against a 
sum due from the client ( k ), it has now been expressly 
provided, and in fact enacted, that a set-off for 
damages or costs between parties may be allowed 
notwithstanding the solicitor’s hen for costs in the 
particular cause or matter in which the set-off is 
sought (Z); but the solicitor's hen will not be pre¬ 
judiced if the costs are incurred in different actions 
(m), or in proceedings in different divisions of the 


(/) Green v. Green , 26 Ch. Div. 16. 

(g) Blunden v. Desart, 2 Dr. & War. 405 ; Turner v. Letts , 7 De G. 
M. & G. 243 ; Ex parte Harper , in re Pooley , 20 Ch. Div. 685 ; In re 
Capital Insurance Co., 24 Ch. Div. 408; Boden v. Hensby , 1892, 
1 Ch. 101. 

(A) Faithful v. Ewen, 7 Ch. Div. 495 ; Cole v. Eley , 1894, 2 Q. B. 
350. 

(i) Dallow v. Garrold , 14 Q. B. D. 543; Rhodes v. Sugden y supra; 
The Paris , 1896, P. 77. 

(A*) Hamer v. Giles , 11 Ch. Div. 942. 

(Z) Order lxv. Rule 14 (1883); Westacott v. Bevan , 1891, 1 Q. B. 
774 * 

(m) Blakey v. Latham , 41 Ch. Div. 518. 


Lien on 
papers, only 
commensurate 
with client’s 
right at the 
time of the 
deposit. 


Set-off, or 
other equity, 
intervening, 
effect of. 
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Compromises, 
may (but don’t 
usually) de¬ 
feat the lien. 


Retention of 
costs, &c., out 
of fund. 


court (?t). Also note, that a compromise of the 
action, if it bo fairly entered into, may have the 
effect of defeating the solicitor s lien ( 6 ); but it will 
not usually have that effect (p ); and it will not have 
that effect, if the compromise is purposely designed 
to defeat that lien, or is otherwise an attempted fraud 
on the solicitor (q). A solicitor has no lien for his 
general costs on a fund placed in his hands by the 
client for a specific purpose, although such purpose 
should have failed; and such fund may therefore 
be garnisheed (r). And where a solicitor, having 
moneys of his client in hand, retains thereout his 
costs, such retention (unless after a proper bill of 
costs delivered) is not considered a payment of the 
bill ($),—so as to prevent taxation; and the common 
order for taxation directing the solicitor to give credit 
“for all suvis of money received by him ” on account 
of the client, is confined to moneys which the solicitor 
in his character of solicitor has received, or which 
he is legally or equitably liable to pay over to the 
client, and against which, if the solicitor were sued by 
the client for such moneys, a set-off for his costs would 
be available (£). 


A banker also has a lien on the securities deposited 
by a customer for the customers general balance of 
account, and this right subsists where not incon¬ 
sistent with the terms of a special contract for a 
specific security (u). And rights in equity which 


(n) In re Bassett , 1896, I Q. B. 219 ; and see Hassell v. Stanley, 
1896, 1 Cb. 607. 

(0) Brunsdon v. Allard , 2 E. & E. 19 ; The Hope, 8 P. D. 144. 

(75) The Paris , 1896, P. 77. 

(5) Boss v. Buxton, 42 Ch. Div. 190 ; Moxon v. Sheppard , 24 Q. B. 
D. 627 ; The Paris , supra ; In re Margetson and Jones, 1897, 2 Ch. 314. 

(r) Stumore v. Campbell, 1892, 1 Q. B. 314 ; In re Mid-Kent Bruit 
Factory , 1896. 1 Ch. 567. 

(«) in re Baylis, 1896, 2 Ch. 107. 

(0 In re Le Brasseur and Oalcley , 1896, 2 Ch. 487. 

(u) In re European Bank , L. R. 8 Ch. App. 41. 
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are equivalent to liens may also arise under various 
circumstances,— c.g. } real or personal estate may be 
charged by an agreement, express or implied, creating 
a trust which equity will enforce, just as in the case 
of legacies or portions charged on land; and where 
a man agrees to sell his estate, and to lend money 
to the purchaser for improving the estate, he will 
have a lien for the advances so made, as well as for 
the purchase-money remaining unpaid (v). Also, 
when there has been a breach of trust, and any 
cestui que trust is implicated therein and liable there¬ 
for, his beneficial interest in other parts of the trust 
fund is subject to a lien to the extent of the loss to 
the trust estate, which loss may accordingly be made 
good thereout by impounding same ( x ). Also, if one 
of two joint-tenants of a lease renew for the benefit 
of both, he will have a lien on the moiety of the 
other joint-tenant for a moiety of the fines and 
expenses (y); but it seems that where two or more 
purchase an estate, and one pays the money, and 
the estate is conveyed to them both, the one who 
pays the money gains neither a lien nor a mortgage,— 
because there is no contract for either; he has a 
right of action only; but upon a subsequent partition 
of the purchased property,—and even upon a sub¬ 
sequent division of the sale-proceeds thereof, where 
the property is sold by a mortgagee of the entirety, 
and to whose mortgage the title of the co-tenants 
was subject (z ),—the debt would be provided for, 
without the necessity of bringing any independent 
action for it. Also, if one of two joint-lessees or 
occupiers of a house redecorates it at his own 
expense in the first instance, he has no lien in 


Quasi-liens. 


(i.) Vendor’s 
lien for 
advances for 
improvements. 


(2.) Lien on 
interests of 
cestuis que 
trustent , 
for their 
breaches of 
trust. 


(3.) Joint- 
tenant’s lien 
for costs of re¬ 
newing lease. 


No lien where 
two purchase 
and one pays 
the money; 


or where one 
redecorates 
at his own 
expense. 


(r) Ex parte Linden , 1 Mont. I). &, D. 435. 

(x) Uallett v. /fallctt, 13 Ch. Div. 232. 

(y) Ex parte Grace , 1 B. & P. 376. 

( z) In re Cook's Mortgage, Lawlcdge v. 7 'yndale, 1896, 1 Ch. 923. 
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respect thereof (a); and in such a case, he may 
have no action or remedy at all,—save and except 
that upon a subsequent partition of the property, 
compensation would perhaps be made him for what 
he had properly expended (&),— soil, for’thq increase 
of selling value given to the property by reason of 
such expenditure. 


(a) Saunders v. Dunman , 7 Ch. Div. 825. 

(b) Leigh v. Dickenson , 15 Q. B. D. 60 ; In re Jones , Farrington v. 
Forrester , 1S93, 2 Ch. 461 ; Lawledge v. Tyndall, supra. 
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CHAPTER XX. 


PENALTIES AND FORFEITURES. 


The doctrine of equity with regard to penalties and 
forfeitures is this,—that wherever a penalty or for¬ 
feiture is inserted merely to secure the performance 
of some act or the enjoyment of some right or 
benefit, the performance of such act or the enjoy¬ 
ment of such right or benefit is the substantial and 
principal intent of the instrument, and the penalty Penalty 
or forfeiture is only accessory; and the court therefore 8or y, and 
relieves against the penalty or forfeiture (&). Thus, ae™reed Sati<m 
in the case of bonds to secure a mere debt, as the 
penal sum is usually double the amount of the debt, 
the obligee never recovers, on account of principal, 
interest, and costs or damages, more than the amount 
of the penalty, and usually much less; and accord¬ 
ingly, he cannot issue a specially indorsed writ for 
the recovery of such penalty (6),—for, generally, if 
the penalty is to secure the mere payment of money, 
courts of equity will relieve the party upon his 
paying the principal and interest (c); also, if the 
penalty is to secure the performance of some act or 
undertaking, the court will ascertain (if it is possible 
to ascertain) the amount of damages, and will grant 
relief on payment thereof. But the court will not p a rtv cannot 
permit the party to escape from his contract by tmct by rayin'g 
paying the damages, or even the stipulated penalty; the penalty. 


(a) Sloman v. Walter t 2 L. C. 1112. 

(b) Tuthtr v. Caralampi t 21 Q. B. D. 414. 

(c) Elliott v. Turner , 13 Sim. 477. 
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French v. 
Macale ,— 
where cove¬ 
nantor may 
do either of 
two things, 
paying higher 
for one alter¬ 
native than the 
other, that is 
not a case of 
penalty. 


Penalty and 
alternative 
payment,— 
distinguished. 


for, as observed by Lord St. Leonards in French v. 
Mamie (< d ), “ If a thing be agreed to be done, though 
“ there is a penalty annexed to its non-performance, 
“yet, in general, the very thing itself must be 
“ done ” (e). 

Where a contract is alternative, and the real 
intent is that the party bound thereby should have 
either of two alternative modes of performance at 
his option,—and that if he elect to adopt the one 
mode, he shall pay a certain sum of money, and if 
he elect to adopt the other mode, he shall pay an 
additional sum of money,—in such a case, equity 
will look upon the additional payment as in no 
sense a penalty, and accordingly will not relieve 
against the additional sum agreed upon; e.g. y if a 
man lets meadow-land for two guineas an acre, and 
the contract is, that if the tenant chooses to employ 
it in tillage, he may do so, paying an additional rent 
of two guineas an acre, the breaking-up of the land 
is an act permitted by the contract, which in that 
case provides that the landlord is to receive the 
increased rent (/); and that is a different contract 
altogether from an agreement not to do a thing, 
with a penalty for doing it (cj ). But where, in the 
lease of a farm, the lessee covenanted not to sell 
the hay or straw off the premises, but to consume 
it thereon, during the last year of the term,—and 
to pay an additional rent of £20 for every acre of 
meadow-land converted into tillage, and an additional 
rent of £3 (by way of penalty) for every ton of hay or 
straw which during the last year of the term should 


(d) 2 Drew. & War. 274; Weston v. Metropolitan Asylum District , 
9 Q. B. D. 404. 

(e) Howard v. I/opkyns, 2 Atk. 370; and see National Provincial 
Bank v. Marshall , 40 Ch. Div. 112. 

(/) French v. Macale, 2 Drew. & War. 274; Parfitt v. Chambre, L. 
R. 15 Eq. 36 ; O. N. Fail. Co. v. Winder, 1892, 2 Q. B. 595. 

(g) Hardy v. Martin, 1 Cox, 27 ; Fol/e v. Paterson, 2 Bro. P. C. 436. 
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be sold off the premises,—and it appeared that 
there was a substantial difference between the value 
(for manurial purposes) of hay and of straw,—The 
court held the ^3 to be a penalty, and not an 
additional rent (A). 

It is necessary, therefore, in all cases to distinguish Rules as to 
between a penalty strictly so called and what is not between°a 
a penalty at all; and for the purpose of this dis- {^q“^ te a ^ d 
tinction, the following rules have been laid down :— damages. 

1. Where the payment of a smaller sum is secured 1. smaller 
by a larger, the larger sum is in all cases a i^ e s r e . cured by 
penalty (i). 2. Where the agreement stipulates for 2 . Covenant to 

the performance of several acts, and a sum is stated fbingsf and 
at the end to be paid upon the breach of any or all of ^ n ® a s c ^/^ 
such stipulations, that sum is in general to be con- or all. ° any 
sidered as a penalty. Thus, in Kemble v. Farren (&), Kemble v. 
where the defendant had engaged to act as principal caseTn^Wich 
comedian at Covent Garden for four seasons, con- P enal su ™ was 

expressed 

forming in all things to the rules of the theatre, and to be not 
the plaintiff was to pay her £3, 6s. 8d. every night liquidated, 
the theatre was open; and the agreement contained relieved C ° Urt 
a clause, that if either of the parties should neglect 
or refuse to fulfil the said agreement, or any part 
thereof \ such party should pay to the other the sum 
of £ 1000,—which sum it was thereby declared and 
agreed should be liquidated and ascertained damages , 
and not a penalty or penal sum> or in the nature 
thereof; and the defendant refused to act during 
the second season,—The court decided that, notwith¬ 
standing these sweeping words, the £1000 was a 
penalty,—Tindal, C.J., observing, that it was a con¬ 
tradiction in terms to say that a very large sum, which 
was to become immediately payable in consequence 


(A) WiU&on v. Love, 1896, 1 Q. B. 626. 

(t) Aylctt v. Dodd , 2 Atk. 239; Protector Endowment Co. v. Grice, 
5 Q. B. D. 592. 

( k ) 6 Bing. 141. 

2 C 
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3. Where 
sum payable 
for breach is 
proportionate 
to the breach. 


4. If only one 
event on 
which money 
is to be pay¬ 
able, and no 
means of as¬ 
certaining 
damage. 


5. The mere 
use of term 
“penalty ” or 
“ liquidated 
damages,” 
not conclusive. 


of the non-payment of a very small sum, was not 
a penalty ( l ). 3. On the other hand, where the 
payment stipulated, to be made on the occurrence of 
a specified event is exactly proportioned to the 
extent of the particular breach,—and especially if it 
is expressed in the contract that the payment is to 
bear interest from the date of the breach,—in such a 
case, the payment would not be in the nature of 
a penalty at all. Therefore, when the defendants 
(who were mining lessees) had the liberty of placing 
slag from their blast-furnaces on the land demised, 
and covenanted {inter alia) to pay the lessor £ 100 
per imperial acre for all land not restored to its 
original agricultural condition at a particular date,— 
the court held that the £100 was not a penalty, 
but the agreed value of the surface damage (m). 
4. If there be only one event upon which the money 
is to become payable, and there is no adequate 
means of ascertaining the precise damage that may 
result to the plaintiff from the breach of the contract, 
it is perfectly competent to the parties to fix a 
given amount of compensation in order to avoid the 
difficulty {n). Also, if there be a contract consisting 
of one or more stipulations, the damages from the 
breach of which cannot be measured, then the con¬ 
tract must be taken to have meant that the sum 
agreed on was to be liquidated damages in the caso 
of any breach, and not a penalty (0). 5. The mere 

use of the term “ penalty ” or “ liquidated damages,” 
does not conclusively determine the intention of the 
parties; but, like any other question of construction, 
that intention is to be determined by the nature of 


( l) Davies v. Pcnton , 6 B. & 0 . 223 ; Uomer v. Flintoff, 9 M. <fe W. 
681 ; Dimech v. Corlctt , 12 Moo. P. C. 0 . 199. 

(7/1) Elphinstone v. Monkland Iron and Coal Co ., 11 App. Ca. 332. 

. (n) Sainier v. Ferguson , 7 C. B. 730; Law v. Local Board of Jledditch, 

1892, 1 Q. B. 127. 

(0) Galsworthy v. Strutt , 1 Exch. 659; Wallis v. Smith, 21 Ch. Div. 
243 ; Ward v. Monaghan , W. N. 1895, P* I2 3 * 
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the provisions, having regard to the whole instru¬ 
ment (p). 6. When the expressions are doubtful, 

the court will lean in favour of the construction 
which treats the sum as a penalty, such construction 
being the more consonant with justice (#); but at 
the same time, the mere largeness of the sum will 
not per se be any reason for holding it to be a 
penalty (r). 

The same general principles which apply to equi¬ 
table relief against penalties govern the courts of 
equity in relieving also against forfeitures,—at least, 
in cases other than those arising under the forfeiture 
clauses in wills and in settlements (s), or arising out of 
tenures or under leases and other strict contracts (t)\ 
and even in the case of leases, equity would interfere 
to a limited extent to relieve against a forfeiture; 
e.g., against a forfeiture for non-payment of rent, on 
the lessee paying the rent (u ),—for the rent in arrear 
was considered to be a mere money demand, the pur¬ 
pose of the clause of re-entry for non-payment being 
only to secure the payment ( v)\ and latterly, the 
courts of law were enabled to grant the like relief, 
when the forfeiture was for the non-payment of rent, 
this power being given to them by the Common 
Law Procedure Act, 1852 (ce), s. 212. And although 
it was not quite settled, whether equity could (but 
the better opinion was that equity could not) relieve 
against a forfeiture arising from a breach of cove- 


(p) Green v. Price, 16 M. & W, 346; Jones v. Greeny 3 You. & J. 
304 . 

( q) Davies v. Fenton, 6 B. & C. 216. 

(r) Astley v. Weldon , 2 B. & P. 351. 

(«) In re Parnham’s Trusts , L. R. 13 Eq. 413 ; and 46 L. J. f N. S., 
Ch. 80; Samuel v. Samuel , 12 Ch. Div. 152; Otway v. Otway , 1895, 
2 Ch. 235 ; and disting. White v. Chitty , L. R. 1 Eq. 372 ; and Carew v. 
CareiOy 1896, I Ch. 527. 

(t) Warner v. Moir , 25 Ch. Div. 605. 

(u) Freem. Ch. Rep. 114; Bowser v. Colby , 1 Hare, 126.’, 

\v) Wadman v. Calcraft , 10 Ves. 67. 

(*) 15 & 16 Viet. c. 76 ; and see 4 Geo. II. c. 28, s. 2. 


6 . Court leans 
towards con¬ 
struing sum as 
a penalty. 


Forfeitures 
governed by 
same prin¬ 
ciples as 
penalties,— 
excepting as 
between land¬ 
lords and 
tenants, and 
as regards 
legacies or 
devises. 


Forfeiture 
for breach 
of covenant 
to repair; 
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and for 
breach of 
covenant to 
insure. 


Relief under 
the Convey¬ 
ancing Acts, 
1881 and 1892. 


nant to repair, or any breach of covenant other than 
the breach of covenant to pay rent,—unless under 
very special circumstances (y),—still equity would 
have required the covenantee to be satisfied with a 
substantial performance of the covenant,—unless of 
course when it was of the very essence of the con¬ 
tract that it should be strictly performed (in which 
case the strict performance was matter of substance 
and not of form merely) ( z ). And courts of equity 
could not have relieved a tenant from forfeiture for 
breach of a covenant to insure (a),—unless perhaps 
in some special cases where a money payment would 
have been a complete compensation; but this rule 
being found to operate very hardly on those few 
lessees who inadvertently, and not wilfully, neglected 
to insure, the Legislature stepped in and remedied 
it,—but in the case of such inadvertent neglects only, 
and only where no damage from fire had happened, 
and the inadvertence had been purged by the effect¬ 
ing of a proper fire insurance before coming for relief 
(&). However, now, by the Conveyancing Act, 188 i 
(44 & 45 Yict. c. 41), s. 14 (as between lessor and 
lessee, or under-lessor and under-lessee) (c), and by 
the Conveyancing Act, 1892 (55 & 56 Yict. c. 13), 
s. 2 (as between lessor and lessee or under-lessee), 
the High Court is enabled to give relief upon equi¬ 
table terms (to be prescribed by the court), and upon 
the terms of paying to the lessor the costs and ex¬ 
penses (( d ) incurred by the latter of and incidental 
to the breach of covenant, against every forfeiture 


(y) Hill v. Barclay , 18 Ves. 62. 

(2) Ilill v. Barclay , supra ; Gregory v. Wilson , 9 Hare, 683 ; Croft 
v. Goldsmid, ,24 Beav. 312. 

(а) Green v. Bridges, 4 Sim. 96. 

(б) 22 & 23 Viet. c. 35, s. 4 ; 23 & 24 Viet. c. 126, ss. 2, 3; Page v. 
Bennett , 2 Giff. 117. 

(c) Burt v. Gray , 1891, 2 Q. B. 98 ; Fletcher v. Nokes , 1897, 1 Ch. 
271. 

(d) Nind's Case, 1894, 2 Q. B. 226; Quilter v. Mapleson , 9 Q. B. D. 
672 ; Hare v. Elms , 1893, I Q. B. 604. 
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for breach of any covenant whatsoever contained in 
a lease or under-lease or fee-farm grant, or in any 
agreement for a lease or under-lease (such agreement 
being specifically enforceable), other than and except 
only the following covenants and conditions, namely, 
—(1.) The covenant not to assign or underlet (e); 
(2.) The condition of forfeiture upon a bankruptcy 
or execution; and (3.) The covenant in a mining 
lease for permitting inspection, &c., by the lessor. 
And even the forfeiture upon a bankruptcy or execu¬ 
tion will now be relieved against,—in certain cases 
and under certain restrictions (/); and also, sernble , 
in favour of an innocent and blameless under-lessee, 
the forfeiture resulting from a breach of the cove¬ 
nant not to underlet may be relieved against ( g ); 
also, the relief provided by these Conveyancing Acts, 
when it is obtainable at all, may be obtained either 
in an action or on a counter-claim (A); but no relief 
is obtainable, under these Acts, after actual entry 
by the lessor for the forfeiture (?); and in that re¬ 
spect, as well as in the nature of the breach of cove¬ 
nant which is relieved against, the relief under the 
Conveyancing Acts differs from the relief under the 
Common Law Procedure Act, 1852, above referred 
to,—the latter relief being obtainable even after 
actual entry by the lessor ( Jc ). 

Where the lease or agreement contains an option 
of purchase in the lessee, and the option is exercised 
by the lessee before the lessor proceeds to exercise 
his power to forfeit the lessee’s interest, the position 
of the lessee is transmuted into that of purchaser, 


(«) Barrow v. Isaacs , 1891, I Q. B. 417. 

(/) 55 & 56 Viet. c. 13, b. 2, sub-sec. 2. 

(g) Ibid., b. 4 ; Imray v. Oakshette , 1897, 2 Q. B. 218. 

(X) Roger Cholmcley’s School v. Sewell* 1893, 2 Q- B. 254. 
(t) Rogers v. Rice, 1892, 2 Ch. 170. 

(&) Howard v. Fanshawe, 1895, 2 Ch. 581. 


Lessee becom¬ 
ing purchaser, 
before entry 
for forfeiture, 
—effect of. 
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and is no longer liable to be forfeited (/),— scil. when 
the option is unconditional; but it would, semble , 
be otherwise if the option was conditional on the 
lessee's due prior fulfilment of the covenants and 
conditions of the lease. 


( l) Raffcty v. Schofield , 1897, 1 Ch. 937. 



( 407 ) 


CHAPTER XXI. 

MARRIED WOMEN. 


Sect. I. —Separate Estate. 
Sub-sect. I —Apart from, Legis¬ 
lation, 

Sub-sect. 2 —The Effects of 
Legislation. 

Sect. II. —Pin-Money and Para¬ 
phernalia. 


Sect. III. —Equity to a Settle¬ 
ment, and Right of Sur¬ 
vivorship. 

Sect. IV. —Settlements in Dero¬ 
gation of Marital Rights. 


By the old common law the husband on marrying 
became entitled to the rents and profits of the wife's 
real estates during the joint lives (a) (scil, during 
the coverture); and he became entitled absolutely 
to all her chattels personal in possession (b), and 
to her choses in action upon reducing them into 
possession during the coverture (c); or, if he did 
not, but survived her, he (d), and after his death his 
administrator (e), was entitled, on taking out admini¬ 
stration to the wife, to recover these choses in action 
of the wife; and the husband became entitled jure 
mariti to chattels real of the wife, that is to say, to 
her leaseholds, with full power to aliene them inter 
vivos, even though reversionary (/),—provided only 
that by any possibility such chattels real were cap¬ 
able of falling into possession during the coverture, 
and not otherwise (y). But if the husband died 


(a) Polyblank v. Hawkins, Doug. 329 ; Moore v. Minten, 12 Sim. 161. 
\b) Co. Litt. 300 a. 

(c) Seawen v. Blunt, 7 Ves. 294; Co. Litt. 351. 

(d) Proudley v. Fielder , 2 My. & K. 57; Smart v. Tranter, 43 Ch. 
Div. 587. 

(e) Fleet v. Perrins , L. R. 3 Q. B. D. 536; Re Wensley, 7 P. D. 13. 
If) Bonne v. Hart, 2 Russ. & My. 363. 

($r) Duberley v.Bay, 16 Beav. 33 ; Elder v. Pearson , 25 Ch. Div. 620. 


Rights of 
husband at 
common law. 
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Interference 
of equity. 


Feme covert 
could not at 
common law 


before his wife, without having reduced into pos¬ 
session her choses in action (h), or without having 
aliened inter vivos her chattels real ( i ), they survived 
to her. And the husband acquired these extensive 
interests in the property of his wife, in consideration 
of the obligation which upon marriage he contracted 
of maintaining her; but the old common law gave 
the wife no remedy whatever in case of the hus¬ 
band's refusing or neglecting to maintain her, or even 
in the case of his bankruptcy,—so that a married 
woman might have been left utterly destitute, no 
matter how large a fortune she had on the marriage 
brought to her husband; and it was for this reason 
that equity raised up, with reference to married 
women, a system founded in justice and right, 
although utterly in contravention of the old common 
law; and so beneficial was the equitable jurisdiction 
found by experience to be, and so much in harmony 
with the requirements of modem society, that it 
received at length legislative sanction by the Married 
Women’s Property Act, 1870, amended by the Married 
Women’s Property Act, 1874, both which Acts were 
afterwards consolidated and amended in and by the 
Married Women’s Property Act, 1882, and the last- 
mentioned Act has been recently amended by the 
Married Women’s Property Act, 1893,—the pro¬ 
visions of all which Acts are hereinafter more par¬ 
ticularly stated. 


Section 1 .—The Wife’s Sepakate Estate. 

Sub-Sect. i. —Apart from Legislation . 

At common law, the existence of the wife as an 
entity, or persona separate and distinct from her 


(A) Co. Litt. 351 6. 


(t) Ibid. 
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husband, was not recognised, being considered as hold property 
merged (by the coverture) in the entity or persona husbandT her 
of her husband (&); but in equity the case was might 
different,—for there a married woman was considered equity, 
capable of owning and holding property independ¬ 
ently of her husband for her own separate use (l ); 
and once having been permitted to take and hold 
property to her separate use, she took and held it, with 
all the privileges and incidents of property, including 
the jus disponendi (m). 


Now the separate estate may be created in any 
species of property, and in many ways, e.g., the follow¬ 
ing:— 1. By an ante-nuptial written agreement with 
the intended husband,—such agreement being made 
with reference either to the wife's own property, or 
to the property of her husband, or of third parties 
(71). 2. By special agreement with the husband after 

marriage ( 0 ), or where the husband deserts her, and 
this independently of and long prior to the statute 
20 & 21 Viet. c. 85 (jp); and the separate estate 
may arise even under a private Act of Parliament ( q ). 
3. The wife may also become entitled to separate 
estate by virtue of a separation deed between herself 
and her husband; and for such a deed, no trustee is 
necessary (r), although (for the husband's indemnity 
and protection) very desirable; but this species of 
separate estate comes, in general, to an end with the 


Separate 
estate, how 
created,— 

1. By ante¬ 
nuptial agree¬ 
ment. 


2. By special 
post-nuptial 
agreement. 


3. By virtue 
of a separa¬ 
tion deed. 


{k) Murray v. Barite , 3 My. & K. 220. 

( l ) Brandon v. Robinson , 18 Ves. 434. 

(m) Fettiplace v. Gorges , I Ves. Jr. 48. 

(n) Tullctt v. Armstrong , I Beav. 21. 

(0) Haddon v. Fladgate , 1 Swab. & Tr. 48 ; Pride v. Bulb , L. R. 7 
Ch. App. 64; Pye v. Pye, 13 Q. B. D. 147. 

( p) Cecil v. Juxon , 1 Atk. 278 ; Fudge v. Wcedon, 4 De G. & Jo. 
216, 223 ; Nicholson v. Drury Buildings , 7 Ch. Div. 48. 

(<?) In re Peacock's Trusts , 10 Ch. Div. 490. 

(r) M'Gregor v. M ( Gregor , 21 Q. B. D. 424; Sweet v. Sweet, 1895, 
1 Q. B. 12. 
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4. By gifts to 
wife abso¬ 
lutely from 
husband or 
from a 
stranger. 


5. Wife trad¬ 
ing separately, 

6. By express 
limitation for 
that purpose. 


Interposition 
of trustees 
not necessary 
since (failing 
any other 
trustee) 
husband is 
trustee for 
wife. 


resumption of cohabitation (5),— unless the separation 
deed otherwise provides, and excepting as regards 
any savings of income made by the wife before such 
resumption (£), and excepting in cases where the co¬ 
habitation originally was (and, as resumed, is) a mere 
cohabitation in concubinage (u). 4. Gifts also from 

the husband to the wife may be made to her sepa¬ 
rate use,—where they are made to her absolutely (-r), 
and not merely to be worn as ornaments of her 
person (to ); and it seems, that a gift from a stranger, 
by delivery merely, to the wife during her coverture, 
even though not expressed to be for her separate 
use, would be for her separate use (x). 5. A wife 

' trading separately is entitled to the trade .property 
as her separate estate (y). 6. The wife will, of course, 
hold all such property to her separate use as has 
been expressly limited to her by devise or otherwise 
for that purpose, whether before or after coverture; 
and this is probably the most frequent source of the 
separate estate of married women, apart of course 
from recent legislation; and although it was formerly 
; supposed, that the interposition of trustees in all 
arrangements of this sort, whether made before or 
after marriage, was indispensable for the protection of 
the wifes interests, yet it was afterwards established, 
that the intervention of trustees was not indispens¬ 
able,—for that whenever real or personal property 
was devised to, or otherwise given to or settled upon, 
a married woman, either before or after marriage, 
for her separate use, without the intervention of 
trustees, the intention of the parties would be effec- 


(«) Niccl v. Ntcoly 31 Ch. Div. 524; Haddon v. Iladdoriy 18 Q. B. 
D. 778. 

( t) Crouch v. Waller, 4 De G. k J. 302. 

(u) Rabbeth v. Donaldson, 1895, 1 Ch. 455. 

(v) Tasker v. Tasker, 1895, P* 1 - 

(w) Graham v. Londonderry , 3 Atk. 393 ; Badddcy v. Baddeley, 9 
Ch. Div. 113. 

(a) Graham v. Londonderry, supra. 

(y) Ex parte Shepherd, 10 Ch. Div. 573. 
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tuated in equity ( z ), the husband, as having the legal 
estate, being held a trustee for the wife (a); and 
now, under the Married Women's Property Act, 1882 
(6), it is expressly declared, that the intervention of 
a trustee or trustees shall not be necessary. 

No particular form of words was or is necessary what words 
in order to vest property in a married woman for tocreat^a eDt 
her separate use; therefore, if there is a gift of separate use. 
property to the wife for her “ sole and separate use ” 

(e), “ for her own use, and at her disposal ” ( d\ “ for 

her own use, independent of her husband ” (e), “ for 

her own use and benefit, independent of any other 

person ” (/), or “ so as that she should receive and 

enjoy the issues and profits" (y), the separate use 

will be created; on the other hand, no separate use what words 

would be created, where there was, e.g.y a mere direc- cbnt for that* 

tion “ to pay to a married woman and her assigns ” purpose. 

(A), or where there was a gift “ to her own use and 
benefit" ( i ), or to her “absolute use" (A), or where 
payment was directed to be made “into her own 
proper hands, to and for her own use and benefit ” 

(1 1 ), or when property was given “ to be under her 
sole control" (m). 

The rule was laid down in Peacock v. Monk ( n) y 


( z ) Newlands v. Paynter , 4 My. & Cr. 408; Ex parte Sibcthy 14 Q. 
B. D. 417 ; Ex parte Whitehead , 14 Q, B. D. 419. 

(а) Rich v. CockeUy 9 Ves. 375 ; Ex parte Whitcheady supra; Wasted 
v. Leggatty 1896, 1 Ch. 554. 

(б) 45 & 46 Viet. c. 75, s. 1, sub-sect. I. 

(c) Parker v. Brooke , 9 Ves. 583. 

\d) Inglejield v. Coghlan t 2 Coll. 247. 

(e) Wag staff v. Smithy 9 Ves. 520. 

(/) Glover v. Hally 16 Sim. 568. 

(g) Tyrrell v. Hope , 2 Atk. 558 ; Gilbert v. Lewis y I De G. Jo. & Sm. 
38 ; In re Tar sty's Trustty L. K. I Eq. 561. 

(A) I/umb v. MilneSy 5 Ves. 517. 

(i) Kensington v. Ddlandy 2 My. & K. 184. 

(A:) Ex parte Abboty I Deacon, 338. 

\l) Tyler v. Lakey 2 Russ. & My. 183. 

(m) Massey v. Parker , 2 My. & K. 174. 

(n) 2 Vea. 190; Hulme v. Tenanty 1 L. C. 521. 
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The wife's 
power of dis¬ 
position over 
separate 
estate. 


(a.) As to per¬ 
sonalty. 


(6.) As to 
realty. 

i. Life estate. 


2. Fee-simple 
estate. 


Husband's 
curtesy,— 
question as to. 


“ that a feme covert acting with respect to her separate 
“ property (not being subject to the restraint on 
“ anticipation which is hereinafter considered) was 
“ competent to act in all respects as if she were a 
feme sole; ” and in accordance with this rule, it was 
decided,— (a.) That the personal property settled 
upon a feme covert for her separate use, having all 
the incidents of property vested in persons sui juris , 
might be alienated by her, and without her husbands 
consent, and either by act inter vivos ( o), or by will 
(p ); and this power extended to interests in rever¬ 
sion, as well as to interests in possession ( q ); also,— 
(b.) That, as to real estate settled to the separate use 
of a married woman, she had the same power over 
her life-interest therein as she would have had as 
a feme sole , and a contract to sell or mortgage that 
interest would have been specifically enforced against 
her (r); and as regards her absolute fee-simple estates, 
although she could not of course dispose of the legal 
estate without the concurrence of the person or 
persons in whom that estate was vested (viz., of her 
husband or of other her trustee, as the case might 
be), yet she might dispose of the equitable fee-simple 
estate either by will or by an instrument inter vivos , 
and without the concurrence of her husband (s); but 
whether such disposition of her fee-simple estates 
by deed or by will would deprive the husband sur¬ 
viving her of his curtesy estate, assuming that he 
would otherwise be entitled thereto, the rule of the 
court, which was at first very undecided, is now fully 
settled as follows, namely,—that although, in the 


(o) Wagstaffv. Smith, 9 Yes. 520. 

(p) Fettiplace v. Gorges, 3 Bro. C. C. 8. 

(2) Sturgis v. Corp , 13 Ves. 190; Lcchmere v. Brotheridge , 32 Beav. 
353 - 

(r) Stead v. Nelson, 2 Beav. 245 ; Major v. Lanslcy , 2 Russ. & My. 
357 - 

( s) Taylor v. Meads, 34 L. J. Ch. 203 ; Pride v. Bulb, L. R. 7 Ch. 
App. 64 ; Hodgson v. Hodgson , 2 Kee. 704. 
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absence of, or subject to, any such disposition by 
the wife, the husband is entitled to his curtesy, even 
out of statutory separate property (t), —yet, in case 
the wife disposes of the whole estate by deed inter 
vivos, or even by her will, the husband is (by such 
disposition) wholly barred and excluded from his 
estate by the curtesy ( 11 ); and, semble, the husband's 
rights in the copyholds of his wife,—although such 
rights, as existing by the custom of the manor, may 
extend (e.g., in the manor of Taunton Deane) beyond 
a mere curtesy estate,—are now also barred by any 
like disposition of the wife; but otherwise they re¬ 
main unaffected, semble . 

If a married woman effect savings out of property The savings 
settled to her separate use, she has the same power separate 6 ° 
and control over those savings as she has over the Sw separate 
separate estate itself ( v ),—for if the wife has a power estate, 
over the capital, she has also a power over the income 
and accumulations ( x ); and the same rule applies to 
savings out of the income allowed to a married 
woman under her husbands lunacy (y); and even 
the investments made with such savings, or with the 
accumulations thereof, belong to the married woman 
for her separate use ( z ),—a result which, however, 
did not formerly hold good for the investments of 
the capital moneys of the separate estate (a ); but 
now, under the Married Womens Property Act, 

1882 ( b)y the investments of capital moneys, being 
the woman's separate property under that Act, would 
also be, and remain, in all cases separate estate. 


(0 Hope v. Hope , 1892, 2 Ch. 336. 

(«) Roberts v. Dixwell, 1 Atk. 607 ; Cooper v. M' Donald, 7 Ch. Div. 
288. 

(v) Gore v. Knight , 2 Vern. 535. 

(as) Newlands v. Paynter , 4 My. & Cr. 408. 

(y) Re Sharp , 3 P. D. 76. 

(2) Barrack v. Al'Culloch, 3 K. A J. no 

(а) Wright v. Wright, 2 J. <fc H. 647. 

(б) 45 & 46 Viet. c. 75, 88. 6, 7, 8. 
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Wife may per 
mit her hus¬ 
band to re¬ 
ceive the 
income of her 
separate 
estate; 


and she is en¬ 
titled to only 
oue year’s 
account, if to 
any account 
at all. 


Husband, on 
wife’s death, 
takes separate 
personal estate 
undisposed of. 


But the wifo may, of course, give her separate 
income to her husband, or permit him to receivo 
it; and if the husband and wife, living together, 
have for a long time so dealt with the separate 
income of the wife as to show that they must have 
agreed that it should come to the hands of the 
husband, to be used by him (of course, for their 
joint purposes), that is evidence of a gift by her 
to him of the separate income (c ); and even where 
she is entitled to an account against him of such 
receipts, the general rule is, that he shall be obliged 
to. account for one year’s receipts only (d), —but, of 
course, if she have made a gift of her separate 
income to her husband, she is entitled to no account 
whatever of it (e ); the onus of proving such a gift 
is, however, on the husband (/). Also, if a feme covert , 
having personal estate settled to her separate use, 
dies without disposing of it, the husband is entitled 
to it; and all those parts thereof that consist of 
cash, furniture, or other personal chattels, or of 
chattels real ( g ), he takes in his marital right (, h ); 
and all such parts thereof as consist of “ choses in 
action,” he is entitled to take as her administrator ( i ), 
—but in either case, for his (the husband’s) own 
benefit, although subject to his wife’s debts (k ); and 
this is the law also under the Married Women’s 
Property Act, 1882, as regards the wife’s separate 
property under that Act (Z). 

Although a man who has a general power of 


(c) Rowley v. Unwiny 2 K. & J. 138 ; Dixon v. Dixon , 9 Ch. Div. 

587. 

(<Z) Darkin v. Darkin , 17 Beav. 578. 

. (e) Edwards v. Cheyne t 13 App. Ca. 385. 

(/) Wood v. Cocky 40 Ch. Div. 461. 

(<7) Co. Litt. 46 b ; Dyer, 251. 

(h) Johnstone v. Lumb,.i$ Sim. 30S ; Elder v. Pearson , 25 Ch. Div. 
620. 

(i) Proudley v. Fieldery 2 My. & K. 57. 

\k) Surman v. Wharton , 1891, I Q. B. 491. 

(Q Staunton v. Lambert y 39 Ch. Div. 626. 
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appointment over property which (in default of Property 
appointment) is given to others, by exercising the genial ^>wer 
power makes the appointed property assets for the men P t P in D wif e 
payment of his debts, in an administration of his 
estate after his death (??i), yet if a married woman 
had such a power and exercised it, the appointed 
property would not have been applicable to the pay¬ 
ment of her debts in such an administration of her 
estate,—it having been a settled doctrine of equity 
that a feme covert having separate estate, although 
she might contract by express agreement a debt 
payable out of that estate, yet she could not by any 
mere contract incur a debt payable out of property 
over which she had a mere power of appointment (n). 

However, where property was given to a married 
woman for her separate use for life, with remainder 
as she should by deed or will appoint, with remainder 
to her executors or administrators ,—such a gift was 
latterly held to be (as in common sense it was) an 
absolute gift for the feme's sole and separate use, 
and the entire corpus was therefore held liable for 
her debts (0). And now, under the Married Women's 
Property Act, 1882, the appointed property will be 
assets for the payment of the married woman s debts, 
wherever her separate estate would be assets (p),— 
and even when her power to appoint is exercisable 
by will only, and not by deed (« q ). 

Courts of equity were very slow to admit that a & feme covert 
married woman having separate property could bind originally 


(m) Jenny v. Andrews , 6 Mad. 264; Thurston v. Evans , 32 Ch. Div. 
508. 

(n) Shattock v. Shattock, L. R. 2 Eq. 186; Vaughan v. Vandei'stegcn, 
2 Drew. 165. 

(0) London Chartered Bank v. Lempricre , L. R. 4 P. C. 572; Godfrey 
v. Harben, 13 Ch. Div. 216; Plowden v. Gay ford , 39 Ch. Div. 622; 
Turner v. King , 1895. I Ch. 361. 

(p) Roper v. Doncaster , 39 Ch. Div. 482 ; Wilson v. Ann, 1894, I Ch. 
549 - 

{q) Turner v. King , supra. 
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bind her 
separate 
estate with 
debts. 


Successive 
relaxations 
of this rule : 
(i.) Her sepa¬ 
rate estate was 
bound by 
an instrument 
under seal. 

(2.) By bill or 
note. 

(3.) By ordi¬ 
nary written 
agreement. 

{4.) And last 
of all, by her 
ordinary parol 
or simple con¬ 
tract. 


oven that property with hor debts; but after a time, 
being pressed by the injustice of allowing her to 
continue in the enjoyment of her separate property 
without paying her creditors, the courts at first ven¬ 
tured so far as to hold, that if she made a contract 
for the payment of money by a written instrument, 
with a certain degree of formality and solemnity,—as 
by a bond under her hand and seal (r),—in that case, 
the property settled to her separate use should be 
made liable to the payment of the bond; and this 
principle was subsequently extended to instruments 
of a less formal character, such as bills of exchange 
(5) or promissory-notes (tf), and ultimately to any 
written agreement whatsoever (u); but the courts 
still for a long time refused to extend the principle 
to a verbal agreement or other common assumpsit,— 
for (it was said) the married woman’s disposition of 
her separate estate was in the nature of the execu¬ 
tion of a power of appointment, and only an instru¬ 
ment in writing would operate as an execution of 
the power, and a mere assumpsit would not do ( v ); 
or if the married womans disposition was not like 
the execution of a power of appointment, at all 
events, in order specifically to charge her separate 
estate, the execution by her of a written instrument 
was indispensable (it was said) to show her intention 
to create the charge (x),—it being only by means 
of a charge (y), that the married woman’s property 
could be rendered liable to satisfy her debts (a). 


(r) Heatly v. Thomas, 15 Ves. 596. 

(*) Owen v. Homan, 4 H. L. Cas. 997 ; M l Henry v. Davies , L. R. 
10 Eq. 88. 

(t) BuUpin v. Clarice, 17 Ves. 365 ; Field v. Soicle, 4 Russ. 112. 

(u) Murray v. Barlec, 3 My. k IC. 209; Picard v. Hine, L. R. 5 
Ch. App. 274. 

(r) Owens v. Dickenson, 1 Cr. & Ph. 53. 

(x) Murray v. Barlee , 3 My. & K. 223. 

(y) Hodgson v. Williamson, 15 Ch. Div. 87; Hallett v. Hastings, 
35 Ch. Div. 94. 

(2) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), ss. 

U 13. * * 5 - 
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However, latterly the courts felt themselves pressed Courts now 
with the inconsistency of drawing this distinction the d sameex- 
between the written and the verbal engagements of ? ent tbafc ® he 

00 .is regarded as 

a married woman, and a growing tendency was mam- a feme sole she 
fested to adopt a more consistent course by holding: dSLTanT* 
— 1st, That to the same extent to which a married accordingly,— 
woman was by courts of equity constituted a feme 
sole with respect to her property, she ought also to be 
regarded as a feme sole with respect to her debts, or 
engagements in the nature of debts; and, 2nd, That 
all such debts should stand on the same footing, 
in whatever form contracted (a) ; and at last, the Her verbal 
liability of the separate estate on merely verbal con- binding 
tracts was decided in Mcitthewmans Case (b\ where on her sepa- 
Kindersley, V.C., after observing on the piecemeal 
growth of the liability of the separate estate (c), 
where not restrained from anticipation (d), says:— 

“ If the circumstances are such as to lead to the conclu - 
“ sion that she was contracting not for her husband , but 
“for herself in respect of her separate estate , that sepa- 
“ rate estate will be liable to satisfy the obligation/’ 

But the courts, even after the decision in Matthciv- What separate 
mans Case , still evinced the greatest aversion to IriginaTiy 3 
extending the liability of the separate estate; and t^ct^wifeT 
they held, in fact, that her general engagements, 
entered into during the coverture, could be enforced 
only against so much of her separate estate as she was 
entitled to at the date of entering into the engagement , 
and as remained at the date of entering up judgment 
and suing out execution against it, and not against 
separate estate to which she became entitled after the date 
of entering into the engagement (e). However, by 

(a) Vaughan v. Vanderstegen , 2 Drew. 182. 

(b) L. R. 3 Eq. 787. 

(c) Johnson v. Gallagher, 3 De G. F. & Jo. 494. 

(d) Atwood v. Chichester , 3 Q. B. D. 722. 

(«) Pike v. Fitzgibbon , 17 Ch. Div. 454; Smith v. Lucas , 18 Ch. Div. 

531 ; King v. Lucas , 23 Ch. Div. 712 ; In re Pease and Wallei 24 Cb. 

Div. 405; Hood-Bain v. Cathcart , 1894, 2 Q. B. 559. 

2 D 
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or by her 
fraud or breach 
of trust; 


and what 
separate estate 
is now bound 
under Act of 
1882; 


and under Act 
of 1893. 


the Married Women's Property Act, 1882, s. 1, sub¬ 
sect. 4, the liability of the separate estate was ex¬ 
tended to the after-acquired separate estate, as will 
presently be mentioned. 

It was also only at a very late period in the 
growth of the doctrines of equity, that the separate 
estate of a married woman committing a fraud was 
held liable to make good the fraud (f ); and when 
she had concurred with her trustee in a breach of 
trust {g ), or had herself committed a breach of 
trust (A), her separate estate was indeed held liable,— 
unless where it was restrained from anticipation (i),— 
but only where she had been an “actual actor” in 
the breach (k ); but now, under the Married Women's 
Property Act, 1882, s. 24, a married woman is 
made liable (as regards her separate property under 
that Act) for any breach of trust or devastavit com¬ 
mitted by her, either before or after her marriage; 
and for this purpose, her liability is to be deemed 
to arise upon a contract by her binding her separate 
estate. 

It is to be observed, however, that in order to bind 
a married woman under that Act by contract, her 
contract must have been made on or after the 
1 st January 1883 (Z), and she must have had some 
separate property at the date of entering into the 
contract ( m ); but if that much was shown, then, as 
regards a married woman's contracts made during 


(/) Savage v. Foster, 9 Mod. 35 ; Vaughan v. Vanderstegen, 2 Drew. 

165,363- 

(y) Brewer v. Swirles y 2 Sm. & Gift. 219; Jones v. Higgins, L. R. 
2 Eq. 538. 

(/t) Clive v. Carew , 1 J. & H. 199. 

(t) Stanley v. Stanley, 7 Ch. Div. 589. 

(k) Sawyer v. Sawyer, 28 Ch. Div. 595. 

(f) TurnhuU v. Forman, 15 Q. B. D. 234. 

(m) PaUiser v. Gurney , 19 Q. B. D. 519; Stogdon v. Lee , 1891, I Q. 
B. 66i. 
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the coverture, equally as regards her contracts made 
before the coverture, and for which judgment was 
entered up during the coverture, it was not neces¬ 
sary to show, that the wife had separate estate also 
at the date of entering up the judgment ( n ); and, 
by the jsamo Act, sect. 1, sub-sect. 4, her con¬ 
tract was made binding not only upon her then 
present separate estate, but also upon all her future 
accruing separate estate (0),—a provision repealed 
indeed, but re-enacted and extended, by the Married 
Womens Property Act, 1893 (p ) } —under which Act 
every contract which on or after the 5 th December 
1893 is entered into by a married woman (other¬ 
wise than as agent for her husband or another) is to 
be deemed to have been entered into with reference to 
(and so as to bind) her separate estate , which she is 
not restrained from anticipating, and that whether 
she is possessed of separate estate at the time or not , 
such contract binding not only her then present, but 
also all her future accruing, separate estate, and 
also all property which she may thereafter while 
discovert become entitled to; and (as we shall 
presently see) every such contract is also now bind¬ 
ing on all her general powers of appointment exer¬ 
cised by her. 

It was not the practice of the court to make any No personal 
personal decree against a married woman (q ); there- a e fcmec^ert 
fore, no bankruptcy decree or order for her imprison¬ 
ment under the Bankruptcy Act, 1869 (now 1883), 
or the Debtors Act, 1869, could be made against 
her (r),—even although she was engaged in trade and 


(n) IJowne v. Fletcher , 21 Q. B. D. 11 ; Beck v. Pierce , 23 Q. B. D. 316. 
(0) Ellis v. Johnson , 31 Ch. Div. 532; Cox v. Bennet , 1891, 1 Ch. 
617. 

(p) 56 & 57 Viet. c. 63, s. 1. 

(?) Francis v. Wiyzell, 1 Mad. 264. 

(r) Ex parte Holland, L. K. 9 Ch. App. 307 ; Ex parte Shepherd , 
10 Ch. Div. 573 ; Ex parte Jones , 12 Ch. Div. 484. 
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was trading separately from her husband. How¬ 
ever, now, under the Married Women’s Property 
Married^ Act, 1 882 (5), a married woman carrying on a 
in- separately, trade separately from her husband is, in respect of 
made^ank^ ^ er separate property,— scil. being property which is 

ru P t J made separate estate by the Act,—made subject to 

the banlmiptcy laws in the same way as if she were 
a feme sole; but even yet, if she is not carrying on 
such a separate trade, she is not liable to be made 
a bankrupt (£),—not even when she is afterwards 
left a widow, at least upon a judgment against her 
husband and herself obtained during the cover- 
but cannot, ture (u\ And even if she is carrying on such a 
committed for separate trade, she is not liable to a commitment 
debt - order under section 5 of the Debtors Act, 1869 (v), 

—the principle underlying all which decisions seems 
to be this, that the wife’s person is (in law) the 
property of her husband; and his property is not 
(for another person’s debts) to bo either taken from 
him by imprisonment of the wife or otherwise 
slandered by the bankruptcy of the wife (not being 
engaged in a separate trade). Still, the liability 
which a married woman now incurs under her con¬ 
tract is not merely a proprietary liability ( x ), but is 
(for at least certain purposes) a personal liability,— 
e.g., for the purpose of judgment on a specially 
indorsed writ (?/), and for the purpose of a set-off 
of costs recovered by her against costs recovered 
against her (z). 


General en¬ 
gagements 
bind tbe 


The limit to the relief afforded by equity against 
the separate estate of a feme covert was stated by 


(*) 45 & 46 Viet. c. 75, p. 1, sub-sect. 5. 

(t) Ex parte Coulson , 20 Q. B. D. 249. 

(u) In re l/ewelt } ex parte Levene, 1895,. 1 Q* B. 328. 

(v) Scott v. Morlcy, 20 Q. B. D. 120; Downe v. Fletcher , 21 Q. B. D. 
11 ; Robinson v. Lynes, 1894. 2 Q. B. 577. 

(x) lloltby v. Hodgson, 24 Q. B. D. 103. 

(j/) Scott v. Morlcy, supra ; Robinson v. Lynes, supra. 

1 z ) Pelton Brothers v. Harrison, (No. 2), 1892, 1 Q. B. 118. 
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Lord Thurlow in Hulme v. Tenant {a) to bo this, corpus of her 
namely, that while her general engagement operated rents and 7 ’ - 
upon her personal property , and applied to the rents P™^ 8 . of her 
and profits of her real estate , yet in no case would her 
general engagement have been satisfied by decreeing 
the trustees of her real estate to make a conveyance 
of that real estate, or by sale , mortgage , or otherwise 
to raise the money to satisfy that general engagement 
(fe); but it is more than doubtful, whether this state- 
ment of Lord Thurlow’s adequately expressed the her maty? ° 
extent of the relief which was latterly afforded 
against the separate property of married women,—for 
when the charge or charge of debts against 
such property was declared, the courts might, semble , 
have proceeded to give directions as to the realisation 
of the charge, and might apparently, in a proper case, 
have directed a sale or mortgage thereof, together 
with the necessary incidental conveyance of the fee- 
simple or corpus of the estate. And although, even at 
the present day, it is only through such declaration 
of charge and the realisation thereof, in such manner 
as the court may direct, that the married woman’s 
separate property can be got at by her creditors,—and 
they have no remedy otherwise by execution against 
either the real or the personal estate of the married 
woman during her life (c), —still the whole corpus of 
the estate would now be liable, the execution being 
simply and only limited to such separate estate (if 
any) as she is not effectively restrained from antici¬ 
pating (c?); and for ascertaining this, she may be exa¬ 
mined as to what her separate estate consists of (« e ). 

And here observe, that upon the death of the 


(а) I L. C. 526. 

(б) Francis v. WigzcU, 1 Mad. 258; Aylett v. Ashton , My. & Cr. 
105, 112. 

(c) Bur sill v. Tanner, 13 Q. B. D. 691. 

(d) Bursill v. Tanner , supra; Scott ▼. Morley, 20 Q. B. D. 120; 
Downs v. Fletcher , 21 Q. B. I). II. 

(e) Aylesford ( Countess) v. O . W. Rail . Co., 1892, 2 Q. B. 626. 
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Bill for ad¬ 
ministration 
of separate 
estate. 


Restraint on 
anticipation,— 
origin of, and 
necessity for. 


married woman, her creditors may commence an 
action against her representatives for the administra¬ 
tion of her separate estate (/),—which will be treated 
as equitable assets ( g ); and her ante-nuptial debts 
will be provable, along with the debts contracted by 
her with reference to her separate estate (A); and if, 
being the donee of a general power of appointment, 
she exercises that power, she thereby renders the 
appointment property assets for the payment of her 
debts contracted after the 31st December 1882 ( i ); 
and even, semMc } for the payment of her debts con¬ 
tracted before that date (k). 

A married woman being, as regards property settled 
to her separate use, viewed in a court of equity as a 
feme sole ,—and being, therefore, at liberty to dispose 
of such property,—was in danger of yielding to the 
persuasions of her husband to dispose of it; and to 
provide against that possible event, the court sanc¬ 
tioned a provision restraining her anticipation of the 
income (/). And inasmuch as the separate estate 
was purely a creature of equity, equity had (it was 
assumed) a perfect right to sanction such a restraint; 
for although a similar fetter imposed on the property 
of a man was void (m), as being repugnant to his full 
ownership, the restraint on anticipation in the case of 
married women was (it was pointed out) consistent with , 
and in furtherance of the very object of the separate 
estate . Apparently, however, the restraint on antici¬ 
pation is within the rule of Perpetuities, and therefore 


(j) Sui'man v. Wharton, 1891, I Q. B. 491. 

( g ) Owens v. Dickenson , 1 Cr. & Ph. 48; Gregory v. Lockyer , 6 
Mad. 90. 

(A) Bell v. Stocker, 10 Q. B. D. 129 ; Robinson v. Lynes , supra. 

(i) Willoughby- Osborne v. Holyoake , 22 Ch. Div. 238 ; Roper v. Don • 
caster , 39 Ch. Div. 482. 

{k) Thurston v. Evans , 32 Ch. Div. 508; Coxen v. Rowland , 1894, 
I Oh. 406. 

(0 Stewart v. Fletcher , 38 Ch. Div. 627. 

(m) Brandon v. Robinson, 18 Ves. 429. 
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cannot be imposed beyond a life or lives in being, and 
twenty-one years afterwards (ft). 


The legality in equity of the restraint on anticipa¬ 
tion having been established, the question next arose 
as to whether the restraint was to be confined to an 
actually existing coverture, or might be extended to 
take effect upon a future marriage; and, after some 
wavering of opinion, it was eventually determined in 
Tullet v. Armstrong (0), that the restriction attached 
to a subsequent marriage, the Master of the Rolls 
in that case laying down the following general pro¬ 
positions on the nature and effect of the clause in 
restraint of anticipation, that is to say,—(1.) “If the 
“ gift be made for the womans sole and separate use, 
“without more, she has, during her coverture, an 
“ alienable estate independent of her husband; (2.) If 
“the gift be made for her sole and separate use, 
“without powQr to alienate, she has, during the 
“ coverture, the present enjoyment of an inalienable 
“estate independent of her husband; and (3.) In 
“either of these cases, she has, when discovert, a 
“ power of alienation,— for the restraint is annexed to 
“ the separate estate only , and the separate estate has its 
“ existence only during coverture ; and whilst the woman 
“ is discovert , the separate estate is suspended , though it 
“ is capable of arising upon the happening of a marriage . 
“The restriction cannot be considered apart from 
“ the separate estate, of which it is only a modifica- 
“ tion. , . . If there be no separate estate , there can be 
“ no such modification . The separate estate may, and 
“often does, exist without the restriction, but the 
“restriction has no independent existence; when 
“ found, it is a modification of the separate estate, 


Restraint on 
anticipation,— 
operation of. 


(1.) The mar¬ 
ried woman 
has &jus dis- 
ponendi over 
her separate 
property. 

(2.) If re¬ 
strained, she is 
entitled to the 
present enjoy¬ 
ment exclu¬ 
sively. 

(3.) Separate 
estate with 
or without 
restraint exists 
only during 
coverture. 


{4.) Restraint 
on alienation 
depends on, 
and is a modi¬ 
fication of, se¬ 
parate estate, 
and has no 
independent 
existence. 


(n) Herbert v. Webster, 15 Ch. Div. 610; Cooper v. Laroche , 17 Ch. 
Div. 368. 

(0) 1 Beav. 1 ; Buckton v. Hay , 10 Ch. Div. 645. 
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Funds in 
court,—when 
and when not 
paid out, to 
married 
woman on her 
receipt. 


“ and inseparable from it ” (jp). And to these obser¬ 
vations it is now to be added, that where the gift, 
although not expressed to be for the separate use 
of the married woman, is nevertheless (by force of 
the Married Women’s Property Acts) for her separate 
use, there the restraint on anticipation can validly 
be annexed (q). And it seems to result briefly from 
these propositions,—That while a spinster, the female, 
entitled to her separate estate without power of 
anticipation, may anticipate the entirety or.any part 
of her estate; but that immediately upon her 
marriage (No. i), the separate estate, and with it 
the restraint on anticipation, attach and endure 
during that coverture; and that upon her widow¬ 
hood (No. i), both the separate estate and the 
restraint dis-attach ; and again, upon her subsequent 
marriage (No. 2), and subsequent widowhood (No. 2) ; 
and so on toties quoties , attaching and dis-attaching, 
and re-attaching and again dis-attaching, according 
as she is covert or not from time to time, and for 
the time being (r). And note, that when the fund 
which is given to a married woman for her separate 
use without power of anticipation is in court, and 
she applies for the payment out of that fund, the 
court has to inquire, whether the restraint is still a 
continuing restraint or not; and if such restraint is 
not a continuing one, the fund will be paid out to 
the woman on her separate receipt (s ); but it will 
not be so paid out, if the restraint is intended to 
continue, as, e.g., if the testator has said that his 
trustees are to hold the fund for the married woman (t ); 


( p) Stogdon v. Lee, 1891, 1 Q. B. 661. 

(?) In re Lumley, ex parte Hood-Barrs, 1896, 2 Ch. 690. 

(r) Baggett v. Meux, 1 Phil. 627. 

(f In re Clarke's Trusts , 21 Ch. Div. 748 ; O'Ualloran v. King, 
27 Ch. Div. 411 ; Hotchkin v. Mayor , W. N. 1896, p. 175. 

(<) Acason v. Oreenwood , 34 Ch. Div. 712; In re Tippett and 
Nexcbould , 37 Ch. Div. 444. 
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and this, semble , is the case whether the fund is an 
income-bearing one or not. 

As in the case of the separate use, so in the case mat words 
of the restraint on anticipation, no particular form ialenatio^— 
of words is necessary to restrain alienation, if the Fieldr - Evans. 
intention be clear. Thus, when property was settled, 
and it was directed that the trustee should during 
the lady’s life receive the income "when and as 
often as the same should become due,” and pay it 
to such persons as she might from time to time 
appoint, or permit her to receive it for her separate 
use; and that her receipts, or the receipts of any 
person to whom she might appoint the same after 
it should have become due , should be valid discharges 
for it,—it was held, that she was restrained from 
anticipating the income ( u ). So also, where property 
was given to the separate use of a married woman, 

" not to be sold or mortgaged,” she was held to take 
it with a restraint on alienation ('y). On the other what words 
hand, where a testator bequeathed a sum of stock strain u\ieta- 
in trust for the separate use of his wife for her life, * io jj yf£f r1ce * 
and directed that it “ should remain during her life, 

“ and be (under the order of the trustees) made a 
“ duly administered provision for her, and the interest 
“ given to her, on her personal appearance and receipt ,” 
by any banker the trustees might appoint,—it was 
held that the widow, who had married again, was 
not restrained from alienating her interest in the 
stock O); and, generally, where expressions are used 
giving the wife a right to receive separate property 
" with her own hands from time to time,” or so that 
her receipts " alone for what should be actually ” 
paid into her own proper hands should "be good 


(u) Field v. Evans , 15 Sim, 375 ; Bland v. Dawes , 17 Ch. Div. 794. 

( v) Steedman v. Poo/e, 6 Ha. 193. 

(ar) In re Ross's Trusts , I Sim., N. S., 176. 



426 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


discharges/’ these expressions are, to use the words 
of Lord Eldon, only an unfolding of what is implied 
in a gift to the woman for her separate use (y). 


In what cases 
the trust 
would have 
been wholly 
destroyed, 
so as not to 
attach on 
marriage. 


Inasmuch as a woman, when discovert, had and 
has full power of alienation over her separate estate, 
even though coupled with a restraint on anticipation, 
the question sometimes arose, whether she had not, 
by her intervening acts during discoverture, acquired 
the property unfettered by any restraint,—so that 
neither the separate estate nor the restraint on anti¬ 
cipation would attach or re-attach upon her marriage, 
as they would have done in the absence of such in¬ 
tervening acts; and in Wright v. Wright (z), where 
stock was bequeathed to a woman upon trust for 
her separate use, without power of anticipation; and 
she afterwards, being discovert, sold the stock, spent 
a portion of the proceeds, and invested the rest in 
shares of a joint-stock bank and in Canada bonds,— 
It was held, that by doing so she had determined 
the trust for her separate use, and with it the re¬ 
straint on anticipation,—Wood, Y.C., saying:—“ Had 
“she allowed the property to remain in statu quo , 
“ had she left it until her marriage in the form of 
“ investment in which it was bequeathed to her by 
“ her parents, then, according to Newlands v. Paynter 
“ (a), the husband must have been considered as 
“ adopting the property in the state in which they 
“ left it, and subject to the trusts that, while in that 
“ state, they had impressed upon it. But she did 
“not leave it in that form; for having the sole 
“ownership of the property, and being single and 
U sui juris , she sold it and received the purchase- 
“ money; and when the property was in her hands 
“ as money, it was as absolutely hers as if it had 


(y) Parkes v. Whyte, II Ves. 222. 
(2) 2 J. & H. 647. 

(a) 4 My. & Cr. 408. 



MARRIED WOMEN. 


427 


“ never been fettered by any trust whatever ” (b). 

But, apparently, if the married woman should now, Quaere,— the 

t- •i/'t . i present law. 

during a period 01 discoverture, make any such dis¬ 
position of the corpus or capital of her separate estate, 
and should re-marry after any such disposition, her 
property will become her separate estate again, by 
virtue of the Married Womens Property Act, 1882 
(e), but the restraint on anticipation will not again, 
in such a case, attach to the property, semble . 

A married woman, although restrained from anti- Court of 
cipation, might have barred an estate-tail ( d ), or ^ot dispense 
accepted payment out of court (e),—neither of these ^aiienatfon^ 
acts involving any anticipation; but even a court of secus, now. 
equity could not (apart from statute) dispense with 
the restraint on anticipation, not even where the 
highest apparent equity required that the married 
womans estate should be rendered liable, e.g ., for 
the payment of costs unrighteously incurred by 
her (/); and therefore, where a testator gave a 
legacy to a married woman, upon this condition that 
she should within twelve months execute a certain 
conveyance of her separate estate which was sub¬ 
ject to a restraint against anticipation, it was held, 
that the court had mo power to release the property 
from that restraint, even though it would have been 
clearly for her benefit (g). The court might, how¬ 
ever, under the specific provisions of an Act of 
Parliament, and for the purposes of the Act (A), 
have released the restraint; and now, under the 


(6) Buttanshaiv v. Martin , Johns. 89. 

(c) 45 & 46 Viet. c. 75, ss. 6, 7, 8, 9. 

(d) Cooper v. Macdonald , 7 Ch. Div. 288. 

(e) In re Crompton's Trusts , 8 Ch. Div. 460. 

(/) Ettisv. Johnson , 31 Ch. Div. 532 ; Cozy. Bennett , 1891,1 Ch. 617. 

(g) Robinson v. Wheehoright, 6 De G. M. & G. 535 ; Smith v. Lucas , 
18 Ch. Div. 531 ; In re Vardon's Trusts , 31 Ch. Div. 275. 

(h) Leases and Sales of Settled Estates Act, 1877, s. 50 ; Settled 
Land Act, 1882, s. 61, sub-sect. 6. 
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Under Con¬ 
veyancing 
Act, 1881. 


Under Mar¬ 
ried "Women’s 
Property 
Act, 1893. 


Or under 
Trustee Act, 
1893- 


Conveyancing and Law of Property Act, 1881 (i), the 
court may,—if it thinks fit, but not otherwise (&),■— 
and if it is made to appear to the court to be for 
the benefit of the married woman, and if she con¬ 
sent, lift off the restraint, either in whole or in 
part (/), or subject to any conditions it thinks fit (m), 
—scil . for the purpose of effecting some particular 
mortgage or other definite disposition of her pro¬ 
perty ( n ); and in such a case, if the money or fund 
so released of the restraint is applied in payment of 
the debts of the husband, the wife is not entitled 
to any indemnity from the husband ( 0 ). Also, by 
the Married Women’s Property Act, 1893 (56 & 5 7 
Viet. c. 63), s. 2, the court may now order to be 
paid out of any separate estate, although subject to 
such restraint, the costs payable by a married woman 
of her vexatious litigation (p); and by the Trustee 
Act, 1893 (56 & 57 Viet. c. 53), s. 45, the court 
may also now impound her separate estate, although 
subject to such restraint, in order to make good a 
loss occasioned to the trust estate by her breach of 
trust ( q ),—but the court will not readily remove the 
restraint for either of such purposes (r). Also, any 
special Act enabling the court to interfere with the 
restraint on anticipation must apparently specially so 
provide; and the Matrimonial Causes Act, 1884 ( 5 )> 
which contains no such special provision, does not, by 
its mere general provision enabling the court to assign 


(t) 44 & 45 Viet. c. 41, 8. 39. 

(£) In re Pollard's Settlement, 1896, 1 Ch. 901 ; 2 Ch. 552. 

( l ) Hodges v. Hodges, 20 Ch. Div. 749; Harrison v. Harrison, 40 
Ch. Div. 418. 

(m) In re Milner s Settlement , 1891, 3 Ch. 547. 

(n) In re Wari'en's Settlement\ 52 L. J., N. S., Ch. 928. 

(0) Paget v. Paget, 1898, 1 Ch. 47 ; and see Tennant v. Welch, 37 Ch. 
Div. 622. 

(p) Vide supra, p. 191. 

(g) Vide supra, p. 192. 

(r) Bolton v. Curre, 1895, * 1 Ch. 544. 

(«) 47 k 48 Viet. c. 68. 
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an allowance in lieu of enforcing by attachment a 
decree for the restitution of conjugal rights, enable 
the court to interfere with any separate property of 
the wife which is subject to the restraint (t). 

With regard to “ arrears ” of separate estate, 
'where restrained from anticipation, it appears to be 
now settled ( u ), after considerable variation of de¬ 
cision ( v ), that a judgment obtained against the 
married woman may be enforced against all such 
arrears accrued due at or before the date of the 
judgment,—although such arrears may not yet have 
come into the hands or actual possession of the 
married woman: also, where there is no judgment 
against the married woman, but merely an attempted 
voluntary alienation by her of her separate estate 
restrained from anticipation, the voluntary alienation 
would, sernble , be perfectly good, if it left to the 
married woman an option,—to be exercised by her 
from time to time as often as there were arrears in 
the hands of her trustees,—to either pay to the 
alienee a specified sum of money or to direct the 
trustees to pay over to the alienee the accrued 
arrears (a?). But the arrears accruing due after the 
judgment (y) cannot be got at by the judgment 
creditor; nor, save possibly through such option as 
aforesaid, can they be got at by the voluntary 
alienee (z),—every prospective charge, equally with 
every prospective charging order, being equally 
void. 


( t) Mitchell v. Mitchell, 1S91, P. 208; Hamilton v. Hamilton, 1892, 

1 Ch. Div. 396; and see Cahill v. Cahill , 8 App. Ca. 420; Thornton v. 
Thornton , 1896, P. 263. 

(w) Hood-Bam v. Heriot , 1896, A. 0. 174. 

\v) Loftut v. Heriot , 1895, 2 Q. 13. 212 ; Hood-Barn v. Cathcart , 1894. 

2 Q- B. 559, 570. 

(a;) Hood-Bam v. Heriot , 1896, A. C. 174, atpp. 182-184. 

(y) Wtiteley v. Edwards, 1896, 2 Q. B. 48. 

( z) Stanley v. Stariley , 7 Ch. Div. 589. 


Arrears of 
separate 
estate,— 
liability of. 
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Sub-Section 2. — The Effects of Recent Legislation . 

20 & 21 Viet. Under the statute 20 & 21 Viet. e. 85 (Divorce 
eeparat'eEstate A ct), s. 2i, amended by the statute 21 & 22 Viet. 
Under * c. 108, s. 8, if a wife is “ deserted ” by her husband, 

she may obtain an order of protection of her property 
against her husband and his creditors; and in case 
of their subsequent cohabitation, such property is to 
be held for her separate use (a) ; but, of course, she 
continues a married woman after the making of a 
protection order, and her separate estate, with or 
without the restraint on anticipation, will therefore 
also continue (&). Also, by the first - mentioned 
statute, s. 25, if she is i( judicially separated ,” she is 
to be deemed a feme sole as regards her property,— scil. 
being property acquired subsequently to the judicial 
separation (c). The effect of an actual “ divorce ” is, 
of course, to make the woman a feme sole as regards 
all her unsettled property ( d ); and upon a divorce, 
her settled property may be dealt with, by variation 
of the settlement (e),—and that whether the husband 
(f) or she herself (g) is the guilty party,—but not, 
semble y after the death of either of them, at least 
where there are no children (h). 

41 Viet. c. 19, Under the statute 41 Viet. c. 19 (Matrimonial 
rate Estate" CaUSCS Act, 187 8), S. 4, if a husband was con- 

under. victed, summarily or otherwise, of an aggravated 

assault within the meaning of the statute 24 & 25 


(а) In re Rainsdoris Trusts , 4 Dr. 446 ; Nicholson v. Drury Buildings , 
7 Ch. Div. 48. 

(б) Dill v. Cooper , 1893, 2 Q- 85. 

(c) Dawes v. Creyke, 30 Ch. Div. 500; Waite v. Morland, 38 Ch. 
Div. 135. 

(d) Thornley v. Thomley , 1893, 2 Ch. 229. 

(e) Alleard v. Walker, 1896, 2 Ch. 369. 

(/) Smith v. Smith, 12 P. Div. 102. 

(g) Midwinter v. Mididnter, 1S93, P. 93. 

(h) Thomson v. Thomson , 1896, P. 263. 
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Yict. c. 100, s. 43, on his wife, the court or magis¬ 
trate before whom he was so convicted might, if 
satisfied that the future safety of the wife was in 
peril, order that the wife should be no longer bound 
to cohabit with her husband (i), and might (at the 
same time) (k) order the husband to pay his wife 
a weekly sum; and such order had the force and 
effect in all respects of a decree of judicial separa¬ 
tion on the ground of cruelty (i); but the order 
would be discharged by a subsequent resumption of 
the cohabitation, and would not again become opera¬ 
tive on a second separation (l). Also, under the 
statute 49 & 50 Yict. c. 52 (Married Womens Main- 49 & 50 Viet, 
tenance in Case of Desertion Act, 1886), from and separate main- 
after the 25th June 1886, a married woman, upon tenance under, 
having been deserted by her husband, might summon 
him before the magistrate, who (if satisfied of his 
ability or partial ability to maintain her, and that 
he had failed to do so and had deserted her) would 
order him to pay to her a weekly sum (not exceed¬ 
ing two pounds) proportioned to his means and the 
destitution of the wife; and the magistrate’s order 
was enforceable as an affiliation order,—that is to say, 
by commitment; but, of course, the “ desertion ” re¬ 
ferred to in the statute did not include a “ xoluntanj 
separation ” (m). 

Both which Acts have now been repealed,—so 58^59 vi c t.c. 
far as their provisions are above stated,—by the n^hueuanc© * * 6 
Summary Jurisdiction (Married Women) Act, 1895 under. 

(71) ; and it has now been provided, by the repealing 
Act, as follows, that is to say:—That upon such con¬ 
viction of the husband as aforesaid,—and also in case 


(i) Wood v. Wood t 10 P. D. 172; Gillctt v. Gillette 14 P. D. 158; 

Powell v. Powell , ib. 177 ; Jones v. Jones , 1895, P. 201. 

(&) Woodkead v. Woodhead , 1895, P. 343. 

(Z) Hadden v. Hadden , 18 Q. B. D. 778. 

(m) Pape v. Pape , 20 Q. B. D. 76 ; Reg. v. Leresche t 1891, 2 Q. B. 418. 

(n) 58 & 59 Viet. c. 39. 
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Married 
Women’s Pro¬ 
perty Act, 


the husband shall desert his wife,—and also in case 
of persistent cruelty by the husband or of wilful 
neglect by him to provide reasonable maintenance 
for her and the children, whereby she is driven into 
leaving and living apart from him,—the court of 
summary jurisdiction (or, in case of conviction on 
indictment, the High Court) may order, that the 
wife is no longer bound to cohabit with the husband, 
and that the husband do pay to the wife a weekly 
allowance not exceeding two pounds (enforceable as 
an affiliation order),—which weekly allowance may 
also afterwards be either increased or diminished, or 
wholly discharged, and will be, ipso facto , discharged 
in case the wife voluntarily resume cohabitation with 
the husband, or commit adultery. And on these pro¬ 
visions of this statute, it has been held, that the Act 
is retrospective in its character (0); that the co¬ 
habitation which is broken off need not have been 
continuous (jp ); that proof of means must be given 
before any allowance will be made (q); that the 
application for the order must be made within six 
months of the act entitling the wife to make it (r), 
—desertion being, however, deemed a continuing act 
(s), although cruelty or wilful neglect is not so (t ); 
and that the order of the justices is appealable to the 
Divorce Division, but the justices may not (for that 
purpose) state a case ( u ). 

Under the Married Womens Property Act, 1870 
( v ), which came into force the 9th day of August 


(o) Lane v. Lane , 1896, P. 133. 

(p) Bradshaw v. Bradskaw y 1897, P. 24. 

(q) Eamshaw v. Eamshaw, 1896, P. 160. 

(r) 11 & 12 Viet. c. 43, s. 11 ; 58 & 59 Viet. c. 39, s. 8 ; Ellis v. 
Ellis, infra. 

(a) Heard v. Heard , 1896, P. 1S8. 

(f) Ellis v. Ellis, 1896, P. 251. 

(u) Manders v. Manders, 1897, 1 Q. B. 474. 

(v) 33 & 34 Viet. c. 93 ; Sanger v. Sanger , L. R. 11 Eq. 470 ; In re 
Heneage, L. R. 9 Ch. App. 307; and Hancocks v. LaUache , 3 C. P. 
Div. 196. 
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1870, but which by the Married Women's Property 
Act, 1882, hereinafter particularly stated, has been 
repealed as from the 1st day of January 1883, with¬ 
out prejudice nevertheless to any act done or right 
acquired or liability incurred under the repealed 
Act, it was enacted briefly as follows:—By section 1, 
that the wages and earnings of any married woman, 
acquired or gained by her after the passing of the 
Act, in any employment carried on separately from 
her husband, and also all gains made by her from the 
exercise of any literary, artistic, or scientific skill, and 
all investments of such wages, earnings, or gains, should 
be her separate and exclusive property (x); by sec¬ 
tion 7, that where any woman, married after the 
passing of the Act , should during her marriage become 
entitled to any personal property as next of kin, or 
one of the next of kin, of an intestate, or to any sum 
of money, not exceeding £200 (y), under any deed 
or will, such property should be her separate pro¬ 
perty ; and, by section 8, that where any freehold, 
copyhold, or customary-hold property should descend 
upon any woman married after the passing of the 
Act, as heiress or co-heiress of an intestate, the rents 
and profits of such property should be her separate 
property (2),— soil . the life-estate only (a ); also, by 
section 11, a married woman might, as against third 
parties, maintain an action in her own name for the 
recovery of her separate property , and generally might 
have in her own name the same remedies, both civil 
and criminal, against all persons whomsoever for the 
protection and security of such property, as if it be¬ 
longed to her as an unmarried woman; and, by section 
12, a husband was exempted from all liability for the 
debts of his wife contracted before marriage, and the 


( x ) Lowell v. Newton , 4 C. P. D. 7. 

(y) Harrison v. Davis , 1897, 2 Ch. 204. 

(2) King v. Voss , 13 Ch. Div. 504. 

(a) Johnson v, Johnson, 35 Ch. Div. 345. 

2 E 


1870,—sepa¬ 
rate estate 
under. 


Wages and 
earnings ac¬ 
quired after 
the passing of 
the Act, and 
investments 
thereof. 


Personalty 
devolving on 
woman 
married on or 
after August 
9, 1870, ab 
intestato ; 
and sums of 
money under 
any deed or 
will not ex¬ 
ceeding £200. 

Rents and 
profits of real 
estate devolv¬ 
ing ab in¬ 
testato on 
woman so 
married. 

Wife’s right 
of action as 
against third 
parties. 


Wife's liability 
for her debts 
contracted 
before 
marriage. 
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Extent of 
husband’s 
liability for 
same debts, 
under Married 
Women’s Pro¬ 
perty Amend¬ 
ment Act, 

1874- 


wife was made exclusively liable therefor, to the ex¬ 
tent of her separate property. But by the Married 
Womens Property Act, 1874 (6), which came into 
force the 30th day of July 1874, but which has been 
repealed as from the 1st day of January 1883 by 
the Married Women's Property Act, 1882, without 
prejudice, nevertheless, to any act done, or right 
acquired, or liability incurred under the repealed Act, 
the husband and wife might again have been, and 
may now be, jointly sued for any such debts, and the 
husband was again, and is now, rendered liable there¬ 
for, but to the extent only of the assets^ in the Act 
specified,—that is to say, to the extent of the follow¬ 
ing assets:— 

(1.) The value of the personal estate in posses¬ 
sion of the 'wife which shall have been vested in 
the husband; 

(2.) The value of the choses in action of the wife 
which the husband shall have reduced into posses¬ 
sion, or which with reasonable diligence he might 
have reduced into possession; 

(3.) The value of the chattels real of the wife 
which shall have vested in the husband and wife; 

(4.) The value of the rents and profits of the real 
estate of the wife which the husband shall have re¬ 
ceived, or which with reasonable diligence he might 
have received; 

(5.) The value of the husband's estate or interest 
in any property, real or personal, which the wife, in 
contemplation of the marriage, may have transferred 
to him or any other person; and 

(6.) The value of every property, real or personal, 
which the wife, in contemplation of her marriage 
with the husband, shall 'with his consent have trans¬ 


it) 37 A 38 Viet c. 50 ; and see Sanger v. Sanger , L. R. 11 Eq. 470 ; 
Ex parte Hatcher, 12 Ch. Div. 284 ; Axford v. Reid, 22 Q. B. D. 54S. 
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fcrred to any other person, with the view of defeating 
or delaying her existing creditors (c). 

Under the Married Womens Property Act, 1882 Mamed 
(d), which received the royal assent on the 18th day peny^ct^'' 
of August 1882, but which did not come into opera- 1882,—sepa- 

0 1 rate estate 

tion until the 1st day of January 1883 (s. 25), and under, 
which repeals (as hereinbefore stated) the Married 
Womens Property Acts, 1870 and 1874, subject as 
hereinbefore expressed (s. 22), —but which has of 
course no operation out of the jurisdiction (e),—it is 
provided and enacted (in substance) as follows:— 

By section 2, that every woman marrying on or what property 
after the 1st day of January 1883 shall hold as her ” t *£^? 8epar 
separate property all real and personal estate which M l ? case of 

i i • i /*i . /x marriage ou or 

shall belong to her at the tune 01 the martiage (/), after mJauu- 
or which shall come to her after the marriage, in- ary l88s * 
eluding the wages and earnings of any separate 
employment, and the gains of any literary, artistic, 
or scientific skill carried on or exercised by her 
separately from her husband; and, by section 5, that (2.) iu case of 
every woman married before the 1st day of January 
1883 shall hold as her separate property all real and date * 
personal estate, “ her title to which, whether vested 
“ or contingent, and whether in possession, reversion, 

“ or remainder (y), shall accrue ” on or after the 
1st day of January 1883, including such wages, 
earnings, and gains as aforesaid,—but a mere spes 
successions is not considered as a title which has 
“ accrued ” within the meaning of this section ( h ); 


(c) London and Provincial Bank v. Bogle, 7 Ch. Div. 773 ; Matthevs 
v. Whittle, 13 Ch. Div. 811. 

(cf) 45 k 46 Viet. c. 75. 

(«) Let v. Ahdy , 17 Q. B. D. 309. 

(/) Plotoden v. Gay ford, 39 Ch. Div. 622. 

( g ) Reid v. Reid, 31 Ch. Div. 402. 

(A) Stocldey v. Parsons , 45 Ch. Div. 51. 
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and, for the purposes of the Act, and generally, the 
title which accrues under the exercise of a power of 
appointment (whether general or special) is deemed 
in law to have accrued as from the date of the 
operation of the appointment, and not as from the 
date of the instrument giving the power (i). How¬ 
ever, the title to the “ expectancy ” (soil, the possibility 
of becoming an appointee) accrues under the instru¬ 
ment which creates the power, and that title is not 
necessarily defeated (but may, on the contrary, be 
clothed with definiteness and certainty) by the exer¬ 
cise of the power (Jc), semlle. 

Deposits, By section 6, that all deposits in post-office or 

Government other savings-banks, or in any other bank, and all 
annuities, consols or reduced or other Government annuities, 

stocks * 

shares! &c. and all public stocks and funds, and all stocks and 
separate t0 funds of the Bank of England, or of any other bank, 
property, and an( J a J SQ a JJ s h ares an d stocks of any Corporate corn- 
by the married pany or society, which on the ‘ist day of January 
woman a one. jgg^ are standing in the sole name of a married 
woman, or (by section 8) in her name jointly with 
any other person (other than her husband), shall be 
deemed her separate property,—until the contrary 
is shown; and, by section 7, that all such annuities, 
stocks, and shares as shall after the 1st day of 
January 1883 be allotted to or otherwise stand in 
the sole name of a married woman, or (by section 8) 
in her name jointly with any other person (other 
than her husband), shall be deemed her separate pro¬ 
perty,—until the contrary is shown; and the liability 
(if any) attaching to such annuities, stocks, or shares 
shall be incident to the married womans separate 
estate only, and shall not attach to her husband, and 


(i) In re Vizard's Trusts, L. R. I Ch. App. 588 ; De Serre v. Clarice, 
It. R. 18 Eq. 587 ; Swcetapple v. Horlock , 11 Ch. Div. 745 ; Lovett v. 
Lovett, 1898, 1 Ch. 82. 

( k) Re Frowd's Settlement, 4 New Rep. 54 ; In re Vizard's Trusts, 
supra ; In re Jackson's Will , 13 Ch. Div. 189, at p. 201. 



MARRIED WOMEN. 


437 


he need not join in the receipt of the dividends 
thereon or in the transfer thereof (s. 9); but no 
corporation or eompany is, merely by the Act, obliged 
or authorised to accept or admit a married woman 
as a holder of its stock or shares (s. 7); and, by (2.) when not 
section 1 o, any of the aforesaid investments, if made propertjT™^ 
with the husbands moneys without his eonsent, are 
to become or remain and be the husbands property; 
and if made with the husband’s moneys in fraud of 
his creditors, or if remaining in the order and dis¬ 
position of the husband, are made void as against 
his creditors. 

By section 1, sub-sect. 1, a married woman’s sepa- Married 
rate estate is rendered wholly independent of the ^par^es- 102 
intervention of any trustee: and, by section 1, sub- tat© may hold 
sects. 2, 3, and 4, — provided only she had separate trustee; and 
estate at the time (Z), being property which she might i ® < ^ t r ract 
reasonably be deemed to eontraet with reference to liabilities like 

J .a man. 

(m),—she was rendered capable of contracting, and of 
contracting even with her husband (?i), so as to bind 
her separate estate, contracting thereby a proprietary, 
not a personal, liability (0); and every contract 
entered into by her was to be primd facie considered 
a contract entered into by her in respect of her 
separate estate. And now, by the Married Women’s 
Property Aet, 1893 (56 & 57 Yiet. e. 63), s. 1, 
every eontraet which after the 5th December 1893 
is entered into by a married woman (otherwise than 
as an agent for her husband or for any stranger) is 
to be deemed to be a eontraet binding on her sepa¬ 
rate estate, whether she has or has not any such 


(0 Palliser v. Gw'ney } 19 Q. B. D. 519 ; Dealcin v. Lakin , 30 Ch. 
Div. 169 ; Stogdon v. Let, 1891, 1 Q. B. D. 661. 

(m) Leek v. Driffield , 24 Q. B. D. 98. 

(n) Butler v. Butler , 16 Q. B. D. 374 ; Conolon v. Lcyland , 27 Ch. 
Div. 632. 

(0) Scott v. Morley t 20 Q. B. D. 120 ; Bourne v. Fletcher , 21 Q. B. D. 
II ; Pclton Brothers v. Harrison , 1S92, x Q. B. D. 1x8. 
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estate at the date of the contract; and such contract 
binds all her separate estate, whether then present 
or future, not subject to the restraint on anticipation, 
and binds also all property which she thereafter 
while discovert is entitled to. 


May make 
a will,— 


Which will 
now operates 
exactly like 
the will of a 
man. 


By section I, sub-sect, i, of the Married Women’s 
Property Act, 1882, a married woman might also 
make a will; but as regards her will, if that was 
made by her during coverture, it operated only on 
the separate estate which she then was or afterwards 
became possessed of or entitled to during the cover¬ 
ture (jp) ; and unless it was re-executed by her when 
she became discovert, it was not effectual to dispose 
of property which she acquired after the coverture 
had come to an end ( q ); but now by the Married 
Women’s Property Act, 1893 (56 & 57 Yict. c. 63), 
s. 3, the will of a married woman made during 
coverture is to be construed with reference to the 
real and personal estate comprised in it, as speaking 
and taking effect from the death of the testatrix, 
equally as (under sect. 24 of the 1 Yict. c. 26) the 
will of a man would be construed; and the testatrix 
need not have any separate estate at the date of 
making her will, and she need not re-execute it 
after she is left a widow; and all these provisions 
apply to the wills of all married women who shall 
die after the 5th December 1893 (r). But as 
regards her will, the Act (being a general Act) is not 
intended to, and does not, override or discharge any 
specific disability imposed by any special statute on 
(or on the extent of) a married woman’s power of 
devise or of bequest (s). 


{jp) Bilke v. Roper , 45 Ch. Div. 632 ; James v. James, 1892, 2 Ch. 291. 
(?) In re Price , 28 Ch. Div. 709; Mansfield v. Mansfield , 43 Ch. Div. 12. 

(r) In re Wylie , Wylie v. Moffat, 1895, 2 Ch. 116. 

(s) Clements v. Ward, 35 Ch. Div. 589. 
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By section i, sub-sect. 2, of the Married Womens 
Property Act, 1882, a married woman may now sue 
or bo sued either in contract or in tort ( t ), or other¬ 
wise as if sho were a feme sole , and without her 
husband being joined either as a co-plaintiff or as 
a co-defendant with her; and the costs and damages 
recovered by or against her go to increase or diminish 
(as the case may be) her separate estate, and are 
accordingly liable to be attached under a garnishee 
order (u), —nevertheless, her husband remains liable 
for her torts (v); and by section 1, sub-sect. 5, if (but 
only if) (x) she carries on (or has carried on) (y) any 
trade separately from her husband, she is, in respect 
of her separate property and the debts incurred in 
such trade, liable to the bankruptcy laws ( z); and 
her liabilities aforesaid,— scil. on contracts entered into 
subsequently to the Act (a),—extend as well to her 
separate estate (not being, of course, property which 
is subject to the restraint on anticipation) (b), as also 
(by sect. 4) to any property subject to a general 
power of appointment which the married woman 
may have exercised by her will (c),—but so never¬ 
theless that her appointment property shall not be 
liable in the event of her bankruptcy (d ); and a 
committal order cannot be made against her, even 
if she bo proved to have had or to have the means 
to pay ( e ),—unless, semble , in respect of her ante¬ 
nuptial debts (/); or in respect of debts (r.y., rates) 


(0 Weldon v. De Bathe , 14 Q. B. D. 339; Lowe v. Fox, 15 Q. B. D. 667. 
(w) Hdtby v. Hodgson, 24 Q. B. D. 103. 

( v ) Seroha v. Kattcnburg , 17 Q. B. D. 177. 

\x) Ex •parte Coulson , 20 Q. B. D. 249. 

(y) In re Dagnall, ex parte Soar, 1896, 2 Q. B. 407. 

(z) Ex parte Lester , 1893, Q. B. 113. 

(а) Turnbull v. Forman , 15 Q. B. D. 234; and see Roper v. Doncaster , 
39 Ch. Div. 482. 

(б) Felton Brothers v. Harrison, 1891, Q. B. 422. 

(c) Wilson v. Ann, 1894* I Ch. 549. 

(d) Ex parte Qilchrist, 17 Q. B. D. 521. 

(g) Draycott v. Harrison, 17 Q. B. D. 147. 

(/) Robinson v. Lynes, 1894, 2 Q. B. 577. 


May sue and 
be sued alone; 


and, being a 
trader, may 
be made a 
bankrupt. 


Cannot be 
compelled to 
exercise, being 
bankrupt, her 
general 
powers, — 


and cannot be 
committed. 
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Her claim 
as a creditor 
of her own 
husband, 
being a 
bankrupt. 


Her position 
as an executrix 
or administra¬ 
trix. 


the recovery of which is by statute made specifically 
enforceable by committal (cj ). 

By section 3, if the married woman lends or in¬ 
trusts any separate property to her husband, and he 
becomes bankrupt,—or even if he dies insolvent Qi\ 
—such separate property is to be treated as assets 
of the husband, the wife having only a right of proof 
against his estate as a creditor for the amount, and 
her right of proof being posterior to all claims of 
the other creditors for value of the husband ( i ); but 
this provision does not interfere with the wife’s right 
of retainer, when she is entitled to such right ( k ); 
nor is it applicable to a loan made by a married 
woman to a firm in which her husband is a partner 
( 7 ); nor would it invalidate any security the wife may 
take for a loan made by her to her husband (m). 

By section 24, the word “ contract,” as used in the 
Act, is to include, for the purposes of the Act, the 
acceptance of any trust or of the office of executrix 
or administratrix, so that the liability of the separate 
estate shall extend to any breach of trust or devastavit 
committed or permitted by such married woman, 
and whether before or after her marriage, and her 
husband (provided he have not intermeddled) is 
not to be liable for any such breach of trust or 
devastavit; and, by section 18, a married woman who 
is an executrix, administratrix, or trustee is to be 
regarded as a feme sole , so that her husband has 
(in the general case at least) no occasion for inter¬ 
meddling in his wife’s conduct as trustee, executrix, 


( g ) In re Elizabeth Alien , 1894, 2 Q. B. 924. 

(A) Tarn v. Emmcrson , 1895, 1 Ch. 652. 

(t) Ex parte District Bank , 16 Q. B. D. 700; Tarn v. Emmcrson , 
supra. 

(A) Crawford v. May, 45 Ch. Div. 499. 

(Z) Ex parte Nottingham. , 19 Q. B. D. 88. 

(m) Ex parte Shiel , 4 Cb. Div. 7S9; Ex parte Taylor , 12 Ch. Div. 366. 
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or administratrix; and he need not therefore now 
be a party to the administration bond given by his 
wife (ri ); and it would have appeared to be the 
proper conclusion from all this, to have held,— 
that the wife’s deed conveying the trust property 
(whether real estate or personal estate) was good 
without acknowledgment (0), and therefore without 
her husbands concurrence in such deed,— soil, be¬ 
cause, if he concurred, he would be a co-conveying 
party, but (ex hypothesi) he has no estate or interest 
to convey; but the court has held,—being appar¬ 
ently constrained so to hold by the strict inter¬ 
pretation of the words of the Act,—that such 
conclusion is erroneous, so far as regards trust 
real state ( p ) y —the provisions of section 18 speci¬ 
fically dispensing with the husbands concurrence 
as regards the stocks and shares of companies 
held by the married woman as trustee being (upon 
their language) applicable to such stocks and * shares 
only, and all the provisions contained in the Act 
relative to the wife’s real estate, and to her other 
personal estate referring to the wife’s own benefi¬ 
cial real and personal estate only; so that a deed 
acknowledged (and in which the husband must 
concur), remains necessary for the wife’s conveyance 
of her trust real estate, and for her assignment of 
her trust personal estate (other than the stocks and 
shares of companies specified in section 18). And 
section 16 of the Trustee Act, 1893 (56 & 5 7 Yict. 
c. 53), enabling a married woman who is a bare 
trustee of lands to convey them as if she were a 
feme sole ( i.e ., by an unacknowledged deed), does not 
extend to lands of which she is a trustee in the 
ordinary sense, that section being a mere re-enact- 


Wife’s ac¬ 
knowledged 
deed still 
required for 
trust real 
estate; 


and for trust 
personal 
estate, not 
being stocks 
or shares. 


When wife 
a bare trustee. 


(n) Re Harriet Ayres, 8 P. Div. 168. 

(o) In rc Drummond and Davis's Contracty 1891, 1 Ch. 524; In re 
Batt's Settled Estates, 1897, 2 Ch. 65. 

(p) In re Harkness and AUsopp's Contract, 1896, 2 Ch. 358. 
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Ante-nuptial 
debts, &c., 
wife liable for, 
aud husband 
liable con¬ 
currently, to 
what extent ? 


Remedies 
(civil and 
criminal) of 


raent of section 6 of the Vendor and Purchaser 
Act, 1874. 

By section 13, as regards all debts contracted or 
liabilities incurred, and all contracts or torts entered 
into or committed respectively, by a married woman 
before her marriage, she is to continue liable in 
respect and to the extent of her separate property 
for all sums recovered against her, and also for all 
costs of suit; and, by section 14, as regards all the 
same several debts and liabilities, contracts, and 
torts, the husband is made liable, but not further 
or otherwise, than to the extent of all property 
whatsoever belonging to his wife which he shall have 
acquired or become entitled to from or through his 
wife,—after deducting any payments made by him, 
and any sum for which judgment may have been 
bond fide recovered against him in any proceeding at 
law in respect of any such debts, liabilities, contracts, 
or torts; and, as between the husband and wife, the 
separate estate is primd facie €0 be deemed primarily 
liable therefor (s. 13); but as regards women mar¬ 
ried before the 1st January 1883, the provisions of 
sections 13 and 14 are neither to increase nor to 
diminish the respective liabilities of husbands and 
wives in respect of such ante-nuptial debts or lia¬ 
bilities, contracts, or torts of the wife. And, by 
section 15, a plaintiff may sue both husband and 
wife jointly if they are concurrently liable as afore¬ 
said, or solely if either of them without the other is 
liable; and the judgment as against the husband is 
a personal one to the extent of his liability, and as 
against the wife is one as to her separate property ( q ). 

By section 12, every married woman, in respect 
of her separate property, may in her own name 


( q ) Beck v. Pierce*, 23 Q. B. D. 316 ; and see Robinson v. Lynes , supra. 
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pursue against lier husband, and also against third married 
parties (r), all civil and also all criminal remedies gec™rity f and 
for the protection and security of such separate pro- protection of 

1 , . - . 1 . A . separate 

perty ; and she may (if required by the exigencies estate, 
of the suit) give an undertaking in damages (s ); 
but as regards criminal proceedings, these are not 
to lie by the wife against her husband while they 
are living together, nor in respect of any act done 
by the husband while they were living together, and 
he was not in the act or on the point of deserting 
her; but excepting as aforesaid, a wife may not sue 
her husband, or he her, for a tort,— e.g., for a defama¬ 
tory libel by either upon the other ( t ) ; but, by section 
16, he may prosecute her, being the offender, wher¬ 
ever she might prosecute him, being the offender; 
and the wife may give evidence against the husband 
in all such criminal proceedings (s. 12); and now 
the husband also may, under the Married Women’s 
Property Act, 1884 ( u )> give evidence against the 
wife in the like cases, although upon the Married 
Womens Property Act, 1882, s. 12, it was held 
that he could not do so (v). 

Also, by section 17, any question between hus- Summary 
band and wife regarding the wife’s separate pro- ca^ofdis- 
perty, or what she alleges to be such, may at the husbanded 11 
suit of either party, or (in the case of stocks and wife regarding 
shares) of the bank, corporation, or company suing rate S proiSrty. 
as a stakeholder only and not otherwise, be settled 
without suit, on an application by summons or other¬ 
wise to the High Court (#), or to the County Court 
(and, as regards the County Court, irrespectively of 


(r) Weldon v. Winslow, 13 Q. B. D. 784 ; Lmce v. Fox, 15 Q. B. D. 
667. 

(з) Pike v. Cave, W. N. 1893, p. 91. 

(<) Reg . v. London {Lord Mayor), 16 Q. B. D. 772. 

(и) 47 & 48 Viet. c. 14. 

\v) The Queen v. Briltleton, 12 Q. B. D. 266. 

(x) Phillips v. Phillips, 13 P. Div. 220. 
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the amount or value of the property in question); 
and the court may make such order or direct such 
inquiry as it thinks fit; and an order of the High 
Court is appealable in the usual way, and so also 
is any order of the County Court; and, in addition, 
the proceedings (if in the County Court) may be 
removed from the County Court, when the value of 
the property in question is beyond the limit (irre¬ 
spectively of the Act) of the County Court jurisdic¬ 
tion ; also, in any proper case, the proceedings may 
take place in camerd. 


Wife's main¬ 
tenance of 
pauper hus¬ 
band. and of 
her children 
and grand¬ 
children. 


By section 20, a married woman having separate 
estate is liable to the guardians of the poor to main¬ 
tain her husband becoming chargeable to the parish ; 
and, by section 21, is liable (but concurrently with 
her husband) to maintain her children and grand¬ 
children (y). 


Married 
woman’s legal 
personal repre¬ 
sentative,— 
position of. 


By section 23, the legal personal representative of 
a married woman having separate estate has, in re¬ 
spect of such estate, the same rights and liabilities 
as the married woman if living would have ( z ). 


Policies of 
life assurance, 
effected by 
married 
woman (or bv 
her husband), 
and trusts 
of policy 
moneys. 


By section 11, a married woman having separate 
estate may effect a policy of assurance for her own 
separate use, and either on her own life or on that 
of her husband, and may also insure her own life 
(as may also a husband his own life) expressly for 
the benefit of her (or his) husband (or wife), with 
or without her (or his) child or children, or any of 
them; and in the case of such an insurance, a trust 
arises in favour of the objects in whose favour the 
insurance is expressed to be made, and for the estates 


( y ) Douglas v. Andrews , 12 Beav. 310; Bryant v. UicJcley , 1S94, 
I Oh. 324. 

(2) Surman v. Wharton, 1891, I Q. B. 491. 
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and interests therein expressed (a); and (if the estates 
and interests are not expressed) they take as joint- 
tenants (b ); and the policy moneys are not (unless 
upon a total failure of the objects of the trust) to 
form any part of the estate or assets of the life in¬ 
sured; but, in the case of such total failure, e.g. y 
through the wife’s felony in procuring her husband’s 
death (c), these moneys would belong absolutely to 
the husbands estate, or (speaking more correctly) 
to the estate of the party, whether husband or wife, 
who had effected the insurance; and if to the estate 
of the wife, then to her legal personal representative, 
who may of course be the husband. But either in 
the policy itself, or by any memorandum under the 
hand of the party effecting the policy, a trustee may 
be appointed of the policy moneys; and failing such 
appointment, the legal personal representative of 
the life insured is made the trustee (d); or the 
court will appoint a trustee, if necessary or desirable. 

By section 19, the Act (or anything therein) is not The Act is not 
to interfere with or to affect any settlement (or agree- provTsions h of 
inent for a settlement) made (or to be made), whether settl ements, 
before or after marriage, respecting the property of merits for 
any married woman (e ); and the Act (or anything and, in parti- 
therein) is not to interfere with or to render inopera- ^h^on re ' 
tive any restraint on anticipation attached (or to be anticipation, 
attached) to any cojyus or income (/); but any such 
restraint, created by the married woman herself on 


(a) Seyton v. Satterthwaite, 34 Ch. Div. 511. 

(b) In re Davies’ Policy, 1892, 1 Ch. go. 

(c) Cleaver v. Mutual Reserve Association , 1892, 1 Q. B. 147. 

(d) Turnbull v. Turnbull, 1897, 2 Ch 415, approving (as regards 
policies effected under the Married Women’s Property Act, 1870) In re 
Adam’s Policy Trusts, 23 Ch. Div. 525, 48 L. T., N. S., 727, and dis¬ 
approving In rc Soutar's Policy Trust, 26 Ch. Div. $36. 

(e) In re Stonors Trusts, 24 Ch. Div. 195 ; Hancock v. Hancock, 38 
Ch. Div. 78; Ex parte Boyd, 22 Q. B. D. 264; Moore v. Johnson, 
1891, 3 Ch. 48; Stevens v. Trevor Garrick, 1893, 2 Ch. 307. 

(/) Dixon v. Smith, 35 Ch. Div. 4; Beckett v. Tasker , 19 Q. B. D. 7 ; 
Pdton Brothers v. Harrison, 1891, 2 Q. B. 422. 
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her own property, is to be invalid as against her 
Certain causes creditors before marriage {g ); and any settlement (or 
setUemeutfby agreement for a settlement) made (or to be made) by 
a married woman of her property is to be subject to 
all (if any) the same causes of invalidity that the like 
settlement if made by a man of his property would 
be subject to,—at the suit of creditors impugning it 
as fraudulent (A). 


married 
women, and 
restraints on 
anticipation 
created by 
themselves. 


Legislation,_ The effect of the Married Women’s Property Acts, 

general effect jg82 and 1 893, is to make a separate entity of the 
'wife (i), so far as regards the beneficial real and per¬ 
sonal estate of the wife; but such entity is not, even 
yet, a complete separate entity (k ),—a gift to A. and 
B. and the wife of B. still giving A. one half, and B. 
and B\s wife one half, although B. and his wife take 
such second half equally between them ( l) } and as 
joint-tenants (m); and as to whether the wife may 
have an injunction against her husband continuing 
to reside in her house (?i), that question must be 
considered doubtful; also, although her deed is now 
good without being acknowledged, and of course 
therefore without the concurrence of her husband 
therein (o), yet that is true only as regards her own 
beneficial real and personal, estate, and does not hold 
good as regards her trust estates (p ); but (as already 
stated) she may make a will notwithstanding her 
coverture (q ); and may also contract loans (r), and 


(g) Jay v. Robinson , 25 Ch. Div. 467. 

(h) Ibid. 

(i) Turner v. King , 1895, 1 Ch. 361. 

(!) Thorniey v. ThornLcy, 1893, 2 Ch. 227. 

(Z) Jupp v. Buckwell , 39 Ch. j 3 iv. 148; Byram v. Tull t 42 Ch. Div. 
306. 

(m) Thorniey v. Thorniey , supra. 

(n) Symonds v. HaUctt , 24 Ch. Div. 346. 

(0) Riddel v. Errington , 26 Ch. Div. 220. 

(p) In re IlarJeness and AU&opp's Contract y 1896, 2 Ch. 358. 

{q) In re Price y 28 Ch. Div. 709. 

(r) Butler v. Butler t 14 Q. B. D. 831; 16 Q. B. D. 374. 
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make all other contracts, from or with her husband 
or any third person. 


Section II.— Pin-Money and Paraphernalia. 


Pin-money, 
for wife’s 
ornaments 
and personal 
expenditure. 


To save the 
constant re¬ 
currence of 
wife to hus¬ 
band, for 
trifling ex¬ 
penses. 


I. Pin-money may be defined as a yearly allowance 
settled upon the wife before marriage,—for the pur¬ 
chase of clothes or ornaments, or otherwise for her 
separate expenditure, and in order to deck her person 
suitably to the rank and agreeably to the tastes of her 
husband; it is, in fact, a sum allowed for her personal 
expenses,—in order to save a constant recurrence by 
the wife to her husband upon every occasion of a 
milliner's bill or jeweller's account coming in, and for 
pocket-money and things of that sort ( s ); and gifts 
or gratuitous payments from time to time, made to 
the wife by her husband after marriage, for the same 
purposes, are also considered as pin-money (t). 


Bearing in mind the objects for which pin-money Not like her 
is given, it follows, that it is, in some respects, very ®^ t r e iu 
different from money set apart for the wife's sole some few^ 
and separate use during the coverture, excluding likeit m Ut 
the jus muriti; but notwithstanding the difference most respects, 
of the objects, pin-money is, in many (and these the 
legally most important) respects, very similar indeed 
to separate estate; e.g .,—(i.) When the wife per- she can claim 
mits her pin-money to run into arrear for a consider- year’s^arreais. 
able time, upon surviving her husband she will be 
permitted to claim arrears for only one year prior to 
his death (u ),—for the very object of the provision 
excludes the supposition that she may accumulate 
her pin-money while the expenses of her person and 
the demands upon her pocket, for those things to 


(a) Howard v. Digby % 8 Bligh, N. S. 265. 
\t) 2 Bright, II. & W. 288. 

(u) Townshcnd v. Windham, 2 Ves. Sr. 7. 
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When she 
nmy claim all 
arrears. 


She cannot 
claim arrears 
where he has 
provided her 
apparel, &c. 


Wife’s exe¬ 
cutors cannot 
claim even 
one year’s 
arrears. 


Parapher¬ 
nalia include 
gifts to be 
worn as orna¬ 
ments ; 


but not 
old family 
jewels; 


which pin-money is applicable, have been otherwise 
defrayed by her husband (v). (2.) Where, however, 

it appears that the wife has complained of her pin- 
money being paid short, and the husband tells her 
she will have it at last, she will be held entitled to 
all arrears due at her husband’s death (#). (3.) On 

the other hand, where the husband has paid for all 
the wife’s apparel and provided for all her private 
expenses, she cannot claim for any arrears at the 
death of her husband,—for this will be considered a 
satisfaction by the husband (y). (4.) Also, the wife’s 
executors have no claim against the husband or his 
estate, even for one year’s arrears (z). 

II. Paraphernalia (a ).—The paraphernalia of 
the wife include such apparel and ornaments given 
to the wife as are suitable to her condition in life, 
and as are expressly given to be worn as ornaments 
of her person only (&); e.y., jewels given to his wife 
by her husband after marriage will be considered her 
paraphernalia,—where they are given her expressly 
for the purpose of wearing them, as befitting her 
station in life (c). But such gifts from the husband 
to the wife may be made to her separate use, e.g ., 
where they are given to her absolutely, and not 
merely to be worn as ornaments for her person ( d ); 
and the Married Women’s Property Acts above 
referred to have not altered the law in any way 
as regards such gifts (e). Old family jewels, which 


(v) Howard v. Digby, S Bligb, N. S. 265. 

(x) Ridout v. Lewis , 1 Atk. 269. 

\y) Thomas v. Bennet , I P. W. 341. 

(z) Howard v. Digby, supra. 

(а) The word paraphernalia is derived from the Greek word Teapa$ipv% 
i.e., property belonging to the wife over and above (wapa) the dowry 
(<f>iprT)) which she brought to her husband. 

(б) Graham v. Londonderry , 3 Atk. 394. 

(c) Jervohe v. Jervoisc, 17 JBeav. 571. 

(d) Graham v. Londonderry, supra ; Grant v. Grant , 13 W. R. 1057. 

(<r) Tasker v. Tasker , 1S95, 1 • 
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have been handed down from father to son, do not, 
however, constitute the paraphernalia of the wife; 
but she may, of course, acquire them by gift, pur¬ 
chase, or bequest,—in which case they would belong 
to her for her separate use (/). Also, the better nor gifts by a 
opinion seems to be, that where articles such as fo^raftTr 
ordinarily constitute paraphernalia are given to the marriage, 
wife, either before or after marriage, by a relative or 
friend, they will be considered as given to her for 
her separate use, and not as paraphernalia (g). 

The wife cannot dispose of her paraphernalia wife cannot 
(properly so called) by gift or by will during her pXpheraaiia 
husbands lifetime; but the husband may, by act 

1 IT T Cl j 1 band S life. 

inter vivos , during her liie, dispose of her parapher- Husband can- 
nalia by sale or gift, but not by his will (h), —although, themby°w7f f 
if he purports to dispose of them by his will, and 
confers other benefits upon the wife by his will, she 
will be put to her election between her paraphernalia 
and any interest which she may take under the 
will (i). Also, the husband being able to dispose of Paraphernalia 
his wife’s paraphernalia in his lifetime, they will be handVdebts* 
liable for his debts (k ); and where the husband dies Widow’s claim 
indebted, and the wife’s paraphernalia are taken by naha^Serred 
his creditors in satisfaction of their demands, the *° e eneral 
widow’s claim to her paraphernalia will, under the 
doctrine of the marshalling of the assets, be preferred 
to general legacies; and it follows, that she is en¬ 
titled to marshal assets in all those cases in which 
a general legatee would have that right ( l ); and, in 
fact, as already stated in the chapter on “ Marshal¬ 
ling of Assets,” the wife, as regards her paraphernalia, 
has the first claim after simple contract creditors 


(/) Jervoise v. Jervoise, 17 Beav. 570. 

(p) Lucas v. Lucas, I Atk. 270 ; Williams v. Mercver, 10 App. Ca. 1. 
(A) Seymore v. Trcsilian , 3 Atk. 358. 

(t) Churchill v. Small, 2 Key non, pt. 2, p. 6. 

(Ar) Campion v. Cotton, 17 Ves. 273. 

( 1 ) Tipping v. Tipping , 1 P. W. 729 ; Bee also p. 321, supra. ’ 

2 F 
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On partial 
alienation by 
husband, must 
be redeemed 
out of the 
personal 
assets, as 
against 
legatees. 


Marriage a gift 
of wife’s per¬ 
sonal property 
to husoaud, 
both at law 
and in equity. 


It appears to follow, that if the alienation by the 
husband in his lifetime of the wife’s paraphernalia 
be not absolute, but only by way of pledge or 
mortgage, his wife (surviving him) will be entitled 
to have them redeemed out of his personal estate, 
even to the prejudice of legatees, her right being 
anterior to theirs, and to be preferred to their 
claims, which are merely voluntary ( m ). 


Section III.— The Wife’s Equity to a Settle¬ 
ment, and her Eight of Survivorship. 

Marriage used to be, and (subject to the various 
Married Women’s Property Acts above explained) 
still is, a gift to the husband of all the personal 
property, other than separate property, to which the 
wife is entitled at the time of the marriage, or to 
which she may afterwards become entitled, subject 
only to the condition (as regards any chose in action) 
of his reducing it into possession during the cover¬ 
ture ; and no distinction exists, in this respect, 
between property to which the wife is entitled in 
equity, and property to which she is entitled at law, 
or between property to which she is solely entitled 
and property to which she is entitled jointly with 
another or others (n). Primd facie, then, the wife’s 
property, whether at law or in equity, used to be¬ 
come and (subject as aforesaid) still becomes the 
husband’s ( o ). On what grounds, therefore, it may 
be asked, was the interference of equity derogating 
from the husband’s legal rights, and compelling him 
to make a settlement on his wife, to be supported ? 


(m) Graham v. Londonderry , Bupra. 

(n) Hughes v. Anderson , 38 Ch. Div. 286 (as to ckoses in action of the 
wife),—citing Co. Litt. 1856 and 351a (as to her chattels real), and Co. 
Litt. 3516 (aB to her chattels persoiud in possession). 

(0) Surman v. Wharton , 1891, I Q. B. 491. 
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And it is safe to assert, that her equity to a settle- Hereqhityto 
ment did not and does not depend on any right of do^snot 
property in her,—for if the wife insists upon her pend on a right 

a 1 A of property in 

equity, she must claim it for herself and her children, her. 
and not for herself alone ( p) ; and the wife’s equity Her equity 
to a settlement was, in truth, a mere creature of ^^f m , r °“He e 
equity, deduced originally from the maxim, “ He who gt 

seeks equity must do equity,”—that is to say, the do equity.” 
court of equity refused its aid to the plaintiff-husband 
seeking, in a court of equity, to acquire what the 
law entitled him to, but which no court of law had 
jurisdiction to give him; and as therefore he neces¬ 
sarily came into a court of equity to obtain his rights, 
that court said, that he was bound to fall in with its 
own ways ( q ); and as a father would not, in the The court im- 
general case, have given his daughter in marriage tionsonthe 
without insisting on some provision being made for busban d com- 
her and her children, so a court of equity, standing 
(vaguely speaking) in loco parentis towards all married 
women, would not allow the husband, coming into a 
court of equity for the fortune of his wife, to obtain 
that fortune without his first making a provision for 
her thereout. And once the principle was recog- Principle ex- 
nised where the husband was plaintiff, it was easy to husband’s the 
apply it also to cases where the assignees of a bank- general as- 

1 -i- ^ o signees j 

rupt or insolvent husband were plaintiffs,—for they 
claimed in right of the husband only, and upon the 
same conditions (r) ; and ultimately, the rule was held 
to apply even as against the particular assignee of the then to his 
husband for valuable consideration, being plaintiff; Sgnees^for*** 

“ for it was considered whimsical, that the assignment value - 
“ by the husband for valuable consideration should 
“ put the assignee in equity in a better situation 
“ than the husband himself was in ” (s) ; and in 


( p) Osborne v. Morgan , 9 Hare, 434. 

(5) Sturgis v. ChampneySy 5 My. & Cr. 102. 
(r) Osiccll v. Proberty 2 Ves. Jr. 682. 

(1) Scott v. Spasketly 2 Mac. & G. 596. 
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Wife permit- Elibanh v. Montolicu {t) the wife herself even was held 
entitled to come into court as a plaintiff to assert 
plaintiff. her equity. 

The general Before proceeding to enumerate the varieties of 
which I> the Upon property out of or in respect of which the wife used 
decreeing or to an< i (subject as aforesaid) still is entitled to her 
not to married equity, it will be convenient and serviceable to the 
settlement. student, to express in simple language the guiding 
principles which govern courts of equity in this 
matter; and this we will do as follows:—There 
being, first of all, a possibility of the husband getting 
hold of and keeping (by virtue of the right which 
the law gave to him as husband) the property in 
question of the wife, the court next inquired, whether 
the wife, if she survived her husband, would or 
would not take the entirety of the property by 
virtue of her right of survivorship hereinafter ex¬ 
plained ; and if (but only if) there was a possibility 
of the husband getting and keeping the property 
wholly, and the wife would not be entitled to the 
entirety thereof by survivorship, then, there being 
this danger to the wife and such danger being also 
reasonably imminent, the court assumed jurisdiction 
to inquire into the question of the wife’s equity to a 
settlement out of the property that was so in danger: 
and upon this inquiry, the court inquired principally, 
whether the property in question was or was not legal, 
or was or was not equitable; and then generally, the 
court answered—(I.) If the property is equitable , that 
tho wife was entitled to an equity out of it (there 
being no other sufficient reason for denying her the 
equity); and (2.) If the property was legal , that the 
wife was not entitled to any equity out of it (there 
being no other sufficient reason for decreeing to her 
the equity) (u). In brief, the court used to ask,— 


(t I L. C. 464 ; In re Bryan , 14 Ch. Div. 516. 
(«) Fowkc v. Draycott , 29 Ch. Div. 996. 
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Firstly, Would the husband take all ? and if the 
answer was “ Yes; ” then, secondly, Was the property 
legal or was it equitable ? And we will now proceed 
to apply these principles. 

i. As to the husband's power over his wife's The general 
leaseholds, and her equity to a settlement out of tratedf— lUu8 ’ 
them against him and his assignees, the rule varied i. wife’s 
according as the husband's title in her right was interest. 6 " 
legal or was equitable. In Hanson v. Keating {v) } («.) Being 
where the husband and wife assigned, by way of 
mortgage, the equitable interest of the husband in equity, 
right of ^iis wife in a term of years, and the mort¬ 
gagee filed his bill against the husband, the wife, 
and the trustee of the legal estate, for a foreclosure 
and assignment of the term,—it was held, that the 
wife was entitled to a provision for life by way of 
settlement out of the mortgaged premises. Where, 
however, a similar assignment took place of the (6.) Being 
wife's legal interest in leaseholds, it was held, that, hid n^e^ulty, 
on the mortgagee filing a bill for foreclosure, the ™ a rule 
wife had no equity to a settlement out of them, 
inasmuch as the mortgagee took a good legal title 
thereto from the husband alone (x). However, in 
Boxall v. Boxall (y), where the leaseholds were legal 
(and not equitable), and the husband had deserted 
his wife, and she had sold the leaseholds,—making 
title thereto through a fraud which purported to 
show that she was a widow and that the leaseholds 
had been her own separate estate,—and she had ex¬ 
pended the whole purchase-money upon the mainte¬ 
nance of herself and her children, the court refused 
to recognise the husband's title at all ,—sciL to give 


(v) 4 Hare, I. 

{x) HiU v. Edmonds , 5 De G. & Sm. 603 ; Piggott v. Piggott, L. R. 
4 Eq. 549. 
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him any relief as against the purchaser claiming 
under the wife. 


2. Wife’s pure 
personal pro¬ 
perty. 

(a.) Being 
legal,—wife 
had no equity. 


(6.) Being 
equitable,— 

( aa .) And in¬ 
terest being 
an absolute 
interest,— 
wife had an 
equity. 


(66.) But if 
interest was 
for life only,— 
then the wife 
had or had 
not an equity, 
inversely as 
the husband 
was or was not 
maintaining 
her; 


2. As regards the pure personal property of the 
wife, there was no doubt at all, that, if the property 
was legal , the wife had no equity; on the other hand, 
if that property was equitable, there was just as little 
doubt, that the wife had an equity out of it, provided 
she was entitled to the absolute interest in the pro¬ 
perty,—and this against the husband and everybody 
claiming under him (z). But an important distinc¬ 
tion was made, between cases in which the wife took 
the absolute interest and those in which she took a 
Zi/e-interest only; for it was settled, as regards the 
wife's absolute interests, that a purchaser from the 
husband of the wife’s equitable chose in action was in 
no better situation than the husband himself,—for 
where the interest sought to be recovered through the 
aid of the court was an absolute equitable interest, the 
court dealt with the interest (or trust fund) in analogy 
to what a prudent parent would probably have done 
in giving a portion to his daughter, and the doctrine 
having been acted on for centuries , ... no purchaser 
from the husband could be deceived or mistaken as to 
how his rights wotdd be dealt with by the court; for 
knowing that the fund was the fund of a married 
woman, that relation alone, without more, gave rise 
to her equity; and therefore he could not complain 
that he was in no better position than the husband 
to whoso rights he had succeeded. But the case was 
not the same, where the court had. to deal with a 
mere life-interest; for, in such a case, the question 
was one exclusively between the husband and the 
wife; and in directing a settlement of a wife’s fortune, 
the court never, in the absence of misconduct on the 
part of the husband, deprived him of the income of 


(?) Scott v. Spaihett, 3 Mac. & G. 603 ; Burdon v. Dean , 2 Ves. Jr. 608. 
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the fund,—for, it being the husbands duty to main- that is to 
tain his wife, equity followed the law, and gave him (^’Husband 
a right to what, but for the marriage, would have 
been the natural fund for supporting the wife; and maintained the 
although, where he failed in the discharge of that duty, wlfo ' 
equity would not help him to get at the fund, without (2.) Her equity 
securing for the wife a portion of the income, yet fund arose, 
this was done simply because the husband had failed ? n his . f f il . ure 
in the discharge of that duty; and to involve third her. 
persons in questions as to how far the husband had (3.) Purchaser 
or had not duly maintained his wife being most in- notbound'to 
expedient (ci), therefore the court held, as regards ^“the^the 
the life-estate of the wife, that, even when her husband was 
husband' had deserted her (&), or did not maintain ™ a r * ntainm s 
her (c), or had become bankrupt (d), she was not 
entitled to any equity to a settlement out of it, as 
against a purchaser for value from the husband 
previous to the desertion or bankruptcy (e). But a 
distinction was taken, between the position of a (4.) Distinction 
particular assignee for value of the husband and his particular and 
general assignee or trustee in bankruptcy; for when 
the title of the general assignee vested , the incapacity of 
the husband to maintain the wife had already raised an 
equity for the wife , and she was therefore entitled in 
such a case to her equity to a settlement as against 
such general assignee or trustee (/),—but not so as 
to recover any arrears of income accrued duo before 
she had claimed her equity (y). 

3. As to the realty of a married woman, if that 
was realty of inheritance, either in fee-simple or in (a.) of inkeri- 
fee-tail, it was clear, that the question of the wife’s tance 


(a) Tidd v. Lister , 3 De G. M. & G. 869, 870. 

(b) Wright v. Morlcy , 11 Ves. 12. 

(c) Tidd v. Lister , 10 Hare, 140. 

(c?) EUiott v. Cordell^ 5 Mad. 149. 

(c) Vaughan v. Buck , 13 Sim. 404. 

{f) Elliott v. Cordell , 5 Mad. 149. 

(g) Be Carr*s Trusts t L. R. 12 Eq. 609. 
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(aa.) Being 
legal,—or 

(66.) Being 
equitable,— 
the wife had 
no equity in 
either case. 


(6.) Life-estate 
in realty,— 
(aa.) Being 
legal,—wife 
had no equity. 

(66.) Being 
equitable,— 
wife had an 
equity, at least 
if husband not 
maintaining 
her; 


equity to a settlement out of that realty (as regarded 
her fee-simple or fee-tail estate therein) did not 
arise,—because there was no possibility of the hus¬ 
band taking or keeping the inheritance adversely 
to his wife; and in that case, therefore, whether the 
estate was legal or equitable, the wife had no equity,— 
because she had something better, namely, the whole 
indefeasible inheritance; and, as observed by Turner, 
L.J., in the Life Association of Scotland v. Siddal ( h ), 
“ Whatever may be the right of a married woman 
“ to have a provision made for her out of the income 
“ of an estate of which she is equitable tenant in 
“ tail, it is not, as I apprehend, according to the 
“ course of the court, or indeed in its 'power , to order 
“ a settlement to be made of the estate; for the 
“ equity to a settlement attaches on what the husband 
“ takes in right of the wife y and not on what the wife 
“ takes in her own right [and which she can keep in 
“ spite of her husband]; and the estate-tail being in 
“ the wife, I do not see * * what power this court can 
“ have to order a settlement of it to be made, or to 
“render such a settlement, if made, binding and 
“ effectual against the 'wife.” On the other hand, 
in Sturgis v. Champneys (i), where the provisional 
assignee of an insolvent debtor, whose wife was en¬ 
titled for life to real property, was obliged to come 
into equity to enforce his title to the rents during 
the joint lives of the husband and wife, in con¬ 
sequence of the legal estate being outstanding in 
mortgagees,—Lord Cottenham held the wife entitled 
to a settlement out of the rents of her life-estate, 
saying:—“ If the life-estate be attainable by the husband 


(h) 3 De G. F. & Jo. 271. 

* The judge here spoke satirically :—Of course, if the wife could 
keep (and she could keep) the whole fee-tail at law, what occasion was 
there for the court of equity, or what power in that court, to take 
the whole away, and give her back a half or two-thirds, on the pretext 
of protecting her ? 

( i) 5 My. & Cr. 97 ; Taunton v. Morris , 8 Ch. Div. 453 ; 11 Ch. Div. 
779; but see Ex parte Rogers , in re Pyatt , 26 Ch. Div. 31. 
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“ (or his assignee) at law , the severity of the law must 
“prevail; but if it cannot be reached otherwise than 
“ by the interposition of this court, equity, though 
“ it follows the law, and therefore gives to the hus- 
“ band or his assignee the life-estate of the wife, yet 
“withholds its assistance for that purpose until it 
“ has secured to the wife the means of subsistence; ” 
and in Wortham v. Pemberton (k), where Miss W. but so long 
was a tenant-in-tail of an estate subject to a jointure nfe^tate 6 
payable to Mrs. H., secured by a term of years, there 
being a proviso for cesser of the term on the decease 
of Mrs. H.; and Miss W. married Mr. N., who had 
persuaded her to elope with him, and had been 
imprisoned for the abduction,—It was held, that 
she was entitled to her equity to a settlement out 
of her equitable life-estate in the estate-tail, so long 
as the term lasted , or until the determination of the 
term . 

A wife might, by alienation, defeat her equity to wife’s equity 
a settlement. And as regards her freehold estates, he^abena^on. 
whether her interest was in possession or in rever- (i.) interests 
sion (Z),—but not if her so-called interest was a mere in realty ’ 
spes successionis (m),—she might alienate these by a 
deed duly acknowledged by her, and executed with 
the concurrence of her husband in the manner 
provided by the 3 & 4 Will. IV. c. 74; and she 
might alienate her copyhold estates by surrender, 
being separately examined as to her free consent 
by the steward or his deputy (n) ; and in all such 
cases, there was no resulting trust for the wife (0). ^ Intere8tg 
But as regards her personal estates,—a married in personalty. 


(k) 1 De G. & Sm. 644 ; Ex parte Rogers, 26 Ch. Div. 31. 

(Z) Tuer v. Turner, 20 Beav. 560; Briggs v. Chamberlain, 11 Hare, 69; 
Miller v. Collins, 1896, 1 Ch. 573. 

(m) Allcard v. Walker, 1896, 2 Ch. 369. 

(n) 1 Watk. Cop. 63. 

(0) Tennent v. Welch, 37 Ch. Div. 622. 
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womans interests in personal estate, so far as they 
were estates in 'possession , vesting in her husband on 
marriage, her power of disposition over them was 
a question which did not arise,—for her husband 
might have solely disposed of them, subject only 
to her establishing, if she was able, her equity to 
a settlement out of them; and so far as they were 
estates in reversion , her power of disposition over 
them was in abeyance during the coverture,—as was 
(in effect) also her husband’s power of disposition 
over them,—excepting only in certain cases in which, 
as falling under Malins’s Act, 20 & 21 Viet. c. 57, 
she might, with the concurrence of her husband, 
and by deed acknowledged, have disposed of same. 
For, as regards the wife’s choses in action, the old 
common law said, that marriage was only a qualified 
gift to the husband of the wife’s choses in action, 
viz., a gift to him only if (or upon condition that) 
he reduced them into possession during (in effect) 
his life,—so that if he died before his wife, and 
without having reduced such property into pos¬ 
session, the wife would, by right of her survivorship, 
have been entitled to the property; and this reduc¬ 
tion into possession (so far as regarded the pure 
personal estate of the wife) was a necessary and 
indispensable preliminary to the husband’s either 
having in himself or being able to convey to another 
any assured right of property in respect of such 
personal estate {p ); although, as regards the chattels 
real of the wife, a previous • actual reduction thereof 
into his possession was not a necessary preliminary 
to the husband’s power of disposition over them ( q ). 
Wife surviving And in accordance with these principles, in Purdew 
t<wk h her and v. Jackson (r), where a husband and wife, by deed 


Wife’s choses 
in action be¬ 
longed to hus¬ 
band, if he 
reduced them 
into posses¬ 
sion. 


(p) Hughes v. Anderson, 38 Ch. Div. 286. 

(9) Purdew v. Jackson, 1 Russ. 66; Donne v. Hart, 2 Russ. & My. 
363; Duberley v. Day, 16 Beav. 33. 

(r) 1 Russ. I. 
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executed by both, purported to assign to a pur¬ 
chaser for valuable consideration a fund in which 
the wife had a vested estate in remainder, expectant 
on the death of a tenant for life, and loth the wife 
and the tenant for life outlived the husland ,—it was 
decided, that the wife, notwithstanding her concur¬ 
rence in the assignment, was entitled to claim the 
whole fund,—all such assignments, although made 
by the husband and wife jointly, operating to pass 
only the interest which the husband, had, i.e ., sub¬ 
ject to the wife's legal right by survivorship (, s ). 
And the court had not even power to take the wifes 
consent to part with her legal title by survivor¬ 
ship (t) ; that is to say, the legal right of survivorship 
was never bound by a court of equity (u ); and it 
was, in fact, for this precise reason, that a claim by 
the wife for a settlement out of her reversionary 
interest in property, so long as it continued reversionary , 
was not maintainable, the court only dealing with 
interests in possession; in other words, the wifes 
equity arose upon the husband's legal right to present 
possession (v) ; or, in the language of this present 
book, there was no danger of the husband getting 
at such property, and therefore no foundation for an 
equity to a settlement out of it, so long as it ivas in 
its reversionary condition . However, by Malins's Act 
(#), every married woman (unless she is restrained 
from anticipation) may now, with the concurrence of 
her husband, by deed acknowledged in the manner 
required by the Fines and Kecoveries Act (y), dis¬ 
pose of every future or reversionary interest , vested or 


(a) EUiott v. Cordell, 5 Mad. 149; Re Duffy's Trusts, 28 Beav. 386. 

(t) Pickard v. Roberts, 3 Mad. 386; Purdeio v, Jackson, 1 Russ. 56. 

(u) Buckmastcr v. Buckmaster, 34 Ch. Div. 21 ; and (sub nom. Seaton 
v. Seaton), 13 App. Ca. 61. 

(v) Osborn v. Morgan, 9 Hare, 434; In re Slaters Trusts, 11 Ch. 
Div. 227. 

( x ) 20 & 21 Viet. c. 57. 

(y) 3 & 4 Will. XV. c. 74. 


reversionary 
interests, 
which he had 
not reduced 
into posses¬ 
sion. 


Assignee could 
take no more 
than the hus¬ 
band had to 
give. 

Court had 
not power to 
take wife’s 
consent to 
part with her 
reversionary 
interest. 

She had no 
equity out of 
reversionary 
interest so 
long as rever¬ 
sionary. 


Malins’s Act, 
20 & 21 Viet, 
c- 57- 

Feme covert's 
interests in 
personalty,— 
(a.) Being in 
reversion; 
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contingent, belonging to such married woman, or her 
husband in her right (z), in any pure personal estate to 
which she is entitled under any instrument (except 
her own marriage settlement) (a), made after the 3 is£ 
December 1857 (&); but a mere spes suoccssionis by 
the wife is not a future interest within the meaning 
of the Act (c). And by the Act, she may also re¬ 
lease or extinguish any power in regard to any such 
personal estate, and also release and extinguish her 
equity to a settlement out of her personal property 
in possession under any such instrument as afore¬ 
said,—excepting always the^settlement or agreement 
for a settlement made on the occasion of her own 
marriage. 

If the wife is entitled to a chose in action, whether 
legal or equitable, of a reversionary nature, and it is 
neither separate estate of the wife, nor within the 
provisions of Malins’s Act, the effect of an assign¬ 
ment of it by the husband, or by the husband and 
wife jointly, will be different under different circum¬ 
stances. For, putting aside any effect of the Married 
Womens Property Acts it is certain, firstly, that 
the wife by herself cannot assign; and, secondly, 
the husband can only assign to another the interest 
to which he is himself entitled. Suppose, therefore, 
the wife entitled, on the death of A. a living person, 
to a sum of stock standing in the names of trustees y and 
that her husband purports to make an assignment 
of this reversionary interest to B., a purchaser; the 
benefit which accrues to B. by virtue of the assign¬ 
ment varies according as the husband, the wife, or 
A., the tenant for life, dies first; that is to say:— 


(2) Tennent v. Welch, 37 Ch. Div. 622. 

(а) Harle v. Jarman , 1895, 2 Ch. 419. 

(б) Laybornv. Grover-Wright, 1894, I Ch. 303. 

(c) Allcard v. Walker , 1896, 2 Ch. 369. 

[d) Turner v. King, 1895, 1 Ch. 361, as affecting the rule acted upon 
in Whittle v. Henning, 2 Ph. 731. 
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(1.) If the husband dies first, B. loses his purchase,— (1.) if hus- 
for the wife having survived her husband, will, on fore^eversion 
the death of A., be entitled to the stock (e); (2.) If Phaser lost "his 
A. dies first, B. will then become entitled to a trans- purchase, 
fer of the stock, if the trustees choose to transfer it (?•) 
to him (/), and if the wife has not meanwhile taken possession, the 
steps to enforce her equity to a settlement (g ); but wife living,' d 
if the trustees refuse to transfer without the direction took^itTub- 
of the Court of Chancery, or if the wife has insisted 3 ect to her 
upon her equity, B. only takes the fund subject to e 
the wife’s equity to a settlement; and (3.) If the d 

wife dies first, the husband, on taking out adminis- then the re- 
tration to his wife (h)> will be able to recover it at purchlsfr 111D ’ 
law, and B. (as the husband’s assignee) 'will, in this took alL 
single case, obtain the whole fund,—subject, however, 
to the wife’s debts if any ( i ). 


The question, as to what amounted to a reduction what 
into possession by the husband of his wife’s choses reduction into 
in action, was one that generally depended on the P ossession - 
peculiar circumstances of each case ; a mere assign- Mere assign- 
ment, however, 01 a reversionary chose m action by reversion 
the husband was not an actual (&), or even a con- ££n1nto pos- 
structive, reduction into possession (l ); and whether session, 
the husband died in the lifetime of the person having 
a prior interest,—whereby the chose in action could 
not, as against the wife, be reduced into possession,— 
or whether he survived and died before it was actually 
reduced into possession, the same result followed, viz., 
the chose in action survived to the wife (m); more¬ 
over, the transfer by a husband of title-deeds, of 


( e) Hojiner v. Morton, 3 Russ. 65. 

(/) Wheeler v. Caryl , Amb. 121, 122 ; Moor v. Rycau.lt , Prec. Ch. 22. 
\(j) Greedy v. Lavender , 13 Beav. 62. 

(h) Betti v. Kimptoiiy 2 B. & Ad. 273. 

(i) 29 Car. II. c. 3, s. 25. 

(£) Hornsby v. Lee , 2 Mad. 16. 

(1 1 ) Le Vasseur v. Scratton, 14 Sim. 116. 

(m) Ellison v. Elwin, 13 Sim. 309 ; Wulgery v. Tcppcr, 5 Ch. Div. 516. 
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Husband’s 
transfer of 
title-deeds, 
of which his 
wife was 
equitable 
mortgagee, 
not enough. 

Order of court 
to pay wife’s 
income into a 
receiver’s 
hands, to be 
applied on hus¬ 
band’s behalf, 
was a reduc¬ 
tion into pos¬ 
session. 


Settlement, 
if made, must 
have been 
on wife 
and children; 
though she 
might have 
waived it. 
and thus have 
deprived her 
children. 


which his wife was equitable mortgagee, to secure a 
debt of his own, was not a reduction into possession, 
so as to defeat the wife’s right of survivorship (n). 
On the other hand, if the husband was in a position 
to maintain an action at law for the amount, as 
money had and received to his use ( 0 ); or if, in a 
ponding action, the income had been ordered to be 
received and applied (by the receiver in the suit) in 
payment of the husband s incumbrances (jp ),—in 
either of these cases, there was such a reduction into 
possession as disentitled the wife surviving to such 
arrears; and, of course, actual payment to an agent 
of the husband was a reduction into possession,—to 
the extent of that payment. 

The wife’s equity, as has already been observed, is 
not for herself only, but for herself and her children 
also; and though the wife may waive or abandon 
her equity, and thus prevent her children obtaining 
any benefit from it, yet, if she claim it for herself, 
the court requires the benefit to be extended to her 
children,—her equity and the equity of the children 
being treated as one equity, to be enforced or not at 
her option (2); and in no case were the children 
permitted to assert an independent equity; for in 
all cases the equity of the wife was personal, and 
the court acknowledged no original title in the 
children, who could claim only that provision which 
the wife thought fit to secure for herself and them; 
and if the wife consented that the husband should 
receive the whole property, the children were de¬ 
prived of all provision out of it. The inquiry there¬ 
fore arose,—What was sufficient to create a title in 


(n) Michdmore v. Mudge, 2 Giff. 183. 

(0) Aitchison v. Dixon, L. R. 10 Ep. 589 , Wollaston v. Berkeley, 
2 Ch. Eiv. 212 ; Dardier v. Chapman, 11 Ch. Div. 442. 

(p) Tidd v. Lister , 2 W. R. 184. 

(q) De la Oarde v. Lempricre , 6 Beav. 344. 
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the children ? And, Firstly, if the property was in the 
hands of trustees, it was not enough that the wife 
should have given them notice, in however formal 
and regular a manner, that she demanded a settle¬ 
ment; for, notwithstanding any such notice, the 
trustees might, with impunity, have handed over the 
property to the husband; and, Secondly, if she had 
gone further and commenced an action, she might, 
at any time before the settlement was completed , have 
waived and defeated her equity, not only as to her 
own interests, but also as to the interests of her 
children (r); and generally these points were well 
established, namely:—(1.) That if the wife died be¬ 
fore the bill was filed giving to the court a jurisdiction 
over the fund, the children had no right to require 
a settlement (s ); (2.) That if the wife died after she 
had filed a bill for a settlement, but before decree, 
her children could not sustain a bill to have a settle¬ 
ment made on them (£); But, (3.) If a decree or order 
had been made by the court, referring it to Chambers 
to approve a proper settlement, and the wife died 
before anything further was done, the children were 
entitled to the benefit of that decree or order, and 
might file a bill to enforce such a settlement as the 
wife, if still living, would have been entitled to ( u ); 
Also (4.) The children's right to have a settlement 
executed after the death of their mother, who had 
claimed her equity to a settlement, arose where there 
was during the marriage a contract by the father, 
independently of judicial decree, to make a settle¬ 
ment of his wife's property (v ); and yet even after 
such a contract, just as after a judicial decree, the 


When the 
right of the 
children be¬ 
came inde¬ 
feasible. 


(a.) WTiere 
wife lived,— 
upon, complete 
execution of 
settlement. 


(6.) Where 
wife died,— 
upon decree 
made, and not 
sooner. 

If wife died 
before decree, 
children had 
no right. 

Right of chil¬ 
dren as against 
husband, arose 
on decree. 


Right of chil¬ 
dren might 
arise, out of 
contract by 
father. 


(r) Wallace v. Axddjo , 2 Drew. & Sm. 222. 

(a) Scriven v. Tapley , 2 Eden, 337. 

\t) Vela Oarde v. Lcmprierc, 6 Beav. 344 ; Fitzgerald v. Chapman , 
1 Ch. Div. 563 ; Burton v. Sturgeon, 2 Ch. Div. 318. 

( u) Wallace v. AuLdjo , 2 Drew. & Sm. 223. 

(v) Lloyd v. Williams, 1 Mad. 450; Wallace v. Attldjo, 1 De G. Jo. 
& Sm. 643. 
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wife, if living, might, at any time before the execution 
of the settlement pursuant to the contract, have 
waived her equity, and so have altogether defeated her 
infant wife, children {x ); but, of course, a married women (being, 

no waiver by. an( j SQ j on g ag an } n f an ^ cou \& no t have 

waived her equity (y). 


What would 
defeat wife’s 
right to a 
settlement. 

(1.) By hus¬ 
band’s receipt 
of the fund. 

(2.) Where the 
debts of wife, 
or even of 
husband, ex¬ 
ceeded tiie 
fund. 


(3.) By an 

adequate 

settlement. 


(4.) By her 
adultery, un¬ 
less husband 
also living in 
adultery. 


Tho wife’s right to a settlement, besides being 
voluntarily waived by her, might also have been 
defeated, adversely to her, by various causes, viz.:— 
(1.) By the receipt by the husband or his assignees 
of the fund (z); (2.) Where the debts of the wife, 
contracted before marriage, for which her husband 
at one time became liable, exceeded in amount the 
fund to which he became entitled in her right ( a ); 
and similarly, where the husband’s debts to the 
estate out of which the wife’s interest arose exceeded 
the amount of such interest (b); but in this latter 
case, the wife’s equity would not have been wholly 
defeated (c); (3.) Where an adequate settlement had 
been made upon her ( cl ), but not by an inadequate 
settlement,—unless her right to a further settlement 
had been barred by an express stipulation before 
marriage (e ); (4). Where she was living in adultery 
apart from her husband (/),—but even then her 
husband would not, it seems, while he did not main¬ 
tain her , have been entitled to receive tho whole of 
her property (y); but where both husband and wife 
were living in adultery, it was held,—that the wife 


(sc) Baldwin v. Baldwin , 5 De G. & Sin. 319 ; Lloyd v. Mason , 
5 Ha. 153. 

[y) Shipway v. Ball , 16 Ch. Div. 376. 

(z) Murray v. Elibank, 1 L. C. 471. 

(a) Barnard v. Ford , L. R. 4 Ch. App. 247. 

\b) Osborne v. Morgan, 9 Ha. 432 ; Ward v. Ward, 14 Ch. Div. 506. 

(c) Poultcr v. Shackell , 39 Ch. Div. 471. 

(d) In re Erskine's Trusts, 1 IC. & J. 302 ; Giacometti v. Prodgers , 
L. R. 8 Ch. App. 338. 

(c) Sclway v. Sclway, Atnb. 692 ; Bullman v. Wynter, 22 Ch. Div. 619. 
(/) In re Lcwin's Trust , 20 Beav. 378. 

{g) Ball v. Montgomery , 2 Yes. Jr. 191. 
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might claim a settlement, upon the principle of 
setting off the one wrong against the other, whereby 
the wife was again chaste ( h ); and (5.) By her ( 5 .) By her 
fraudulent suppression of the fact of her coverture; fraud - 
for where a woman, by a document purporting to 
bear date before, but in reality signed after, her 
marriage, affected to assign certain property to her 
husband, which he afterwards sold, it was held, that 
she had precluded herself from claiming her equity 
to a settlement as against the purchaser (i). 

As regards the amount to be settled upon the Amount of 
wife and children, that was a matter which, if the 8ettlement - 
husband was solvent, depended on arrangement be¬ 
tween him and his wife; and if the husband, being ( a .) when 
solvent, refused to make a settlement upon his wife, solvent? was 
the court would not, because it could not, so long as 
he supported her, prevent his taking the produce or 
interest of her property,—and what the court did in 
such a case was to retain the capital, so as to give 
the wife a chance of taking it by survivorship (k ); 
in which case, if the husband survived, he might 
insist upon the court paying out the entire capital 
to himself. On the other hand, when the husband, (6.) when 
had become bankrupt, or was notoriously insolvent, iXwent™* 3 
the amount to be settled was purely within the dis¬ 
cretion of the court (Z); and the court took into 
consideration, whether the wife had acquired any 
benefit out of the property of her husband (m), and 
generally the conduct of the husband ( n ), and the 


( h ) Oreedy v. Lavender , 13 Beav. 62. 

(i) In re Lush's Trusts , 1 L. R. 4 Ch. App. 591 ; and consider 
Bateman v. Faber , 1897, 2 Ch. 223 ; 1898, I Ch. 144. 

(k) Atcheson v. Atcheson , 11 Beav. 485. 

(Z) Carter v. Taggart , 1 De G. M. & G. 289; Aubrey v. Brown , 
4 W. R. 425. 

(m) In re Erskine's Trusts , 1 K. k J. 302 ; Oreen v. Qttc, I Sim. k 
Stu. 250. 

(n) Barrwo v. Barrow, 18 Beav. 529. 


2 G 
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conduct and circumstances of the wife (0 ); but in 
the absence of special circumstances, one half of 
the wifes property would be settled upon herself 
and her children, the remaining moiety going to 
the husband or his assignees (jp ). But in some cases, 
the whole fund was settled on the wife and children,— 
as where it was small and barely sufficient for her 
and their maintenance ( q ); and where the husband, 
having become bankrupt, was not able to maintain 
his wife (?’),—or where the husband had deserted 
or behaved cruelly to his wife, and did not maintain 
her ($), or was a lunatic (£),—the whole was settled. 
And note, that in the settlement, whether of the 
half or of the whole, the court did not interfere 
with the marital right further than was necessary 
to give effect to the wife’s equity; and the ultimate 
limitation, therefore, in default of issue of the exist¬ 
ing marriage, or of any future marriage or marriages 
of the wife, was to the husband absolutely (u), 
whether or not he survived the wife ( / y). 

Upon the question, how far settlements made in 
consideration of the wife’s equity to a settlement 
were or are binding as against creditors, the follow¬ 
ing rules may be laid down:—(1.) Where the hus¬ 
band has once reduced into possession the equitable 
choses in action of his wife, and then makes a volun¬ 
tary settlement on his wife out of them, the ques¬ 
tion of the validity or invalidity of such settlement 
against creditors will, apart from statute, depend 


(o) Barrow v. Barrow, 5 He G. M. & G. 795. 

(p) In re Suggitt's Trusts, L. R. 3 Ch. App. 215. 

(q) Roberts v. Cooper , 1891, 2 Ch. 335. 

(r) Scott v. Splashett, 3 Mac. & G. 599. 

(s) Dunkley v. Dunkley , 2 De G. M. & G. 390; Reid v. Reid, 33 Ch. 
Div. 220. 

{t) In re Dixon's Trusts, W. N. 1879, p. 57. 

(w) Croxton v. May, 9 Ch. Div. 388 ; Oliver v. Oliver, 10 Ch. Div. 
765. 

(v) Cogan v. Duffidd, 2 Cb. Div. 44; Gale v. Galt, 6 Ch. Div. 144. 
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upon the bond Jides of the transaction; for although, 
if the husband, being largely indebted at the time, 
conveys property in trust for his wife and children, 
such a conveyance may be within, and void under, 
the statute 13 Eliz. c. S, as against the husbands 
creditors (%); yet, as that statute only directs that 
no act whatsoever done to defraud a creditor shall 
be of any effect against that creditor, a bond fide 
settlement, where there is no fraud in point of actual 
fact, will, even though voluntary (y), be supported 
as against the husband's creditors (z); also, by the 
Bankruptcy Act, 1883, s. 47, “a settlement made 
“ on or for the benefit of the wife or children of the 
“ settlor, of property which has accrued to the settlor 
u after marriage in right of his wife," is good as 
against his trustee in bankruptcy. (2.) Where the 
court decrees the settlement upon the wife, “the 
“ court supports it as a good settlement for valuable 
“consideration" ( a ); and (3.) Where the wife, after 
marriage, became entitled to property which the 
husband could not touch without the aid of the 
court, and the trustees would not pay it without 
the husband made a settlement, and the husband 
agreed to settle it, it was held to be a good settle¬ 
ment as against his creditors (b). 


Valid if bond 
fide , though on 
a meritorious 
consideration. 


Trader’s or 
non-trader’s 
settlement of 
wife’s property 
under Bank¬ 
ruptcy Act, 
1883. 

If court de¬ 
cree the 
settlement, 
creditors are 
bound. 

Settlement 
by husband, 
on trustees 
refusing to 
part with the 
wife’s pro¬ 
perty, also 
good. 


Section IV. —Settlements in Derogation of 
Marital Rights. 

So long as it was a rule of law that a husband wife must 
became entitled on marriage to the property of his committed a 
wife, any alienation of property by her in fraudulent fraud on the 

marital right. 


(«) Goldsmith v. Russell , 5 De G. M. & G. 547. 

(y) Sagitary v. Hide , 1 Vern. 44 ; In re Tetley , W. N. 1896, p. 86. 

(z) Cadogan v. Kennett , Cowp. 434. 

(а) Simson v. Jones , 2 Russ. & My. 365. 

(б) Wheeler v. Caryl, Amb. 121, 122. 
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If during a 
treaty of mar¬ 
riage she 
aliened vnth- 
out husband's 
knowledge 
property to 
which she had 
represented 
herself en¬ 
titled, it was 
fraudulent. 


Same prin¬ 
ciple appli¬ 
cable, if he did 
not know her 
to be pos¬ 
sessed of such 
property. 


derogation of his marital rights would, in equity, 
have been deemed null and void; or, as was stated 
by Lord Thurlow, L.C., in Strathmore v. Bmoes :— 
“ A conveyance by a wife, even the moment before 
“ the marriage, is primd facie good, and becomes bad 
“ only upon the imputation of fraud; but if a woman, 
“daring the course of a treaty of marriage with her, 
“ makes, without notice to the intended husband, a 
“ conveyance of any part of her property, I should 
“set it aside, though good primd facie , because 
“affected with that fraud.” And, accordingly, the 
decided cases supported the following conclusions; 
—(i.) If a woman entitled to property represented 
to her intended husband during the marriage treaty 
that she was so entitled, and that upon the marriage 
he would become entitled thereto jure mariti ; and 
if, during the same treaty , she clandestinely conveyed 
away the same property to a volunteer (r), or settled 
the property upon herself in such a manner as to 
defeat the marital right, and the concealment continued 
until the marriage took place , there could be no doubt 
but that a fraud was practised in such a case on the 
husband, and he was entitled to relief (< d ). (2.) And 

not only was this principle applicable where the 
husband knew of the existence of her property, 
but it was extended much further; for, in Goddard 
v. Stww (c), where a woman ten months before mar¬ 
riage, but after the commencement of that intimate 
acquaintance with her future husband which ripened 
into marriage, made a settlement of a sum of money 
which he did not know her even to be possessed of; and 
the marriage took place, she concealing from him 
both her right to the money and the existence of 
the settlement,—ten years afterwards, on her death, 


(c) Lance v. Norman, 2 Ch. Rep. 79. 

(d) England v. Downes , 2 Beav. 528. 

(e) 1 Russ. 485. 
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it was held, on a bill filed by the husband, that the 
settlement was void, as a fraud upon his marital 
rights ( f). But (3.) When a woman about to marry Not fraudu- 
sold or conveyed to a purchaser for valuable con- purchaser for 
sideration, without notice of any intended derogation valuable con- 

«, •i'-ii , ill sideration 

01 the marital right, the sale or conveyance was held without 
good (g) ; and even if the purchaser for value had notlce * 
notice, the sale or -conveyance would in such a case, 
semble , have stood good as against the husband (A). 

(4.) A clandestine settlement made by a woman y 0 id, even 
pending her marriage, even if meritorious in its ^*ous ?f en " 
nature,—as on the children of a former marriage, or secret, 
on her illegitimate children,—would have been set 
aside as a fraud on the husband ( i ). (5.) If the Marriage with 

intended husband was acquainted before his marriage “Element 
with the fact of the assignment of property made by bound bus- 
his intended wife, and nevertheless still thought fit 
to marry her, he was bound by it (A). (6.) In all A husband 

cases the settlement must have been made during co . u , ld onl y set 
the course of the treaty for marriage with the particu- veyance when 
lar husband challenging it; and accordingly, a settle- tht d marriage S 
ment made by a widow upon herself and the children Wlth htm ' 
of a former marriage,—it being proved that the person 
she afterwards married was not at the time of the 
settlement “ her then intended husband,”—was held 
to be no fraud on him (< l ); and in Strathmore {Coun¬ 
tess) v. Bowes (m), where the plaintiff, pending a 
treaty of marriage with A., made a settlement with 
his approbation, and a few days afterwards married 
B., who had no notice of the settlement, the settle¬ 
ment was held good against B.,—for it could be no 


(/) Downes v. Jennings , 32 Beav. 290. 

(17) Llewdlin v. Cobbdd , 1 Sm. & Giff. 376. 

(A) Blanclict v. Foster , 2 Ves. Sr. 264. 

(i) Taylor v. Pugh , I Hare, 608. 

(k) Wrigley v. Swainson , 3 De G v & Sm. 458; Nelson v. Stocker , 
4 De G. & Jo. 458. 

( l ) England v. Batons , 2 Beav. 531. 

(m) x L. C. 446. 
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If he had 
seduced his 
wife before 
marriage, her 
conveyance 
was good as 
against him. 


Married 
Women's Pro¬ 
perty Act, 
1882,—how 
it affects 
frauds 
on marital 
rights. 


Under very 
special circum¬ 
stances, such 
frauds may 
still exist. 


fraud on him, his brief period of courtship not having 
commenced at date. Lastly, (7.) Where the hus¬ 
band has before marriage seduced the wife, and thus 
rendered retirement from the marriage on her part 
extremely inconvenient, a settlement of her property 
made by her before the marriage, although without 
her husband’s knowledge, will be supported (n). 

Under the Married Womens Property Act, 1882, 
it is difficult to see how any conveyance by a woman 
about to marry can now be considered fraudulent as 
against her husband, whether it be secret or not; 
for he has now no prospective or inchoate or other 
indefeasible right whatever to his wife’s property; 
and therefore, however gross the fraud upon him, it 
would not, in general, be a fraud producing damage, 
and fraud without damage is not any ground of 
action either at law or in equity. Still, if the wife 
should, before the marriage, contract with her hus¬ 
band to settle all her property .in the usual way, 
and should clandestinely from her husband alienate, 
during the engagement which ripens in the marriage, 
a substantial portion of her property, and should 
alienate it otherwise than for its fair value, and 
thereby the property which she was entitled to at 
the date of the marriage was substantially dimin¬ 
ished, that would be a fraud on the marital rights 
as established by the pre-nuptial contract; in other 
words, such express contract would have the effect 
of reviving the contract which, prior to the Married 
Women’s Property Act, 1882, would in such a case 
have been implied by law. 


(n) Taylor v. Puyh , I Hare, 608. 
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CHAPTER XXII. 

INFANTS. 

(i.) The father is the guardian by nature and Guardian 
nurture of his children {scil. his legitimate children) na nre ' 
during their infancy (a); although, by the 36 Viet. Father, 
c. 12, the court may grant the custody of infants 
under the age of sixteen years to the mother, where 
that is for the benefit of the infant; and the mother Mother, 
is also the natural guardian of her own illegitimate 
children (6); also, the mother, if she survive the 
father, is, by the Guardianship of Infants Act, 1886 
(c), constituted the guardian of her children generally, 
being a joint guardian with the guardian (if any) 
appointed by the father; and in such latter case, the 
court may also associate one or more guardians with 
her (d). 

(2.) By the statute 12 Car. II. c. 24, the father, Testamentary 
even though a minor, may by deed, and if not a guardlan * 
minor, may by deed or will, appoint a guardian for 
his children; and guardians so appointed are usually 
called testamentary guardians; and such testamentary 
guardians are trustees,—so that the Statute of Limi¬ 
tations is inapplicable to accounts as between them 
and their ward (e). And by the Guardianship of 


(а) Wellesley v. Beaufort, 2 Russ. 21. 

(б) The Queen v. Nash , io Q. B. D. 454 ; Beg. v. Bamardo, 1891, 
1 Q. B. 194 ; S. C. (sub nom. Bamardo v. APHugh ), 1891, A. 0 . 388. 

(c) 49 & 50 Viet. c. 27, s. 2. 

( d) In re Scanlon, 40 Ch. Div. 200. 

(e) Afalhew v. Brise , 14 Beav. 341. 
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Guardian 
appointed by 
stranger 
standing 
in loco 
parentis. 


Guardian 
appointed by 
court. 


Jurisdiction,— 
nature and 
origin of,— 
[a.) Chancery 
Division. 


Infants Act, 1886, the mother may by deed or will 
appoint a guardian of her children after her own 
death and the death of the father, such guardian 
to act jointly with the guardian (if any) appointed 
by the father (/). 

(3.) The father may waive his natural rights of 
guardianship in favour of a stranger, whom he has 
permitted to put himself in loco parentis towards his 
child; therefore, when ? under these circumstances, 
the stranger has provided for the maintenance and 
education of tho child, and has appointed guardians, 
the father will be restrained in equity from asserting 
his parental rights, to the prejudice of his child's future 
interests (g). 

(4.) The court may appoint a guardian; and the 
jurisdiction of the court to appoint a guardian over 
infants is founded on the prerogative of the Crown, 
which is under a general duty, as parens patrice , to 
protect those who have no other lawful protector Qi)\ 
and the jurisdiction is exercised in Chancery, and is 
a branch of the general jurisdiction originally confided 
in and delegated to that court, this jurisdiction not 
having belonged to the Lord Chancellor alone, as 
holder of the Great Seal and Keeper of the Royal 
conscience, but having been also exercisable by the 
Master of the Rolls; and from the decision of the 
Chancery an appeal lay and lies to the House of 
Lords, and not (as in the case of lunatics) to the 
Privy Council. And the Guardianship of Infants 
Act, 1886, in extension of the inherent and original 
jurisdiction of the court (i) y has provided, that upon 


(/) In re G -, 1892, 1 Cb. 292. 

(g) Andrews v. Salt t L. R. 8 Ch. App. 622 ; In re Agar-EUis , 10 Ch. 
Div. 49; In re Clark , 21 Ch. Div. 817 ; In re Newton Infants , 1896, 
1 Ch. 740. 

(h) In re Johnsons Infants y 8 Ch. Div. 1. 

(i) In re Magraths, 1893, 1 Ch. 143. 
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the removal by the court of any guardian from his 
office, whether such guardian be the testamentary 
guardian appointed by the father or the statutory 
guardian appointed by the mother, the court may 
(if for the welfare of the infant) appoint another 
guardian in the place of the guardian so removed. 
The Probate and Divorce Division of the court may 
also, under the Matrimonial Causes Acts, 1857—1859 
(&), make an order as to the custody of children, 
during the whole peried of their minorities (Z). 

If an action is commenced relative to an infants 
estate or person, the infant, whether plaintiff or de¬ 
fendant, immediately thereupon becomes a ward of 
court (m); and where an order for maintenance has 
been made on summons at Chambers, the infant 
thereby also becomes a ward of court ( n ); and 
similarly, upon an order for his custody made on 
petition under the Custody of Infants Act, 1873 
(36 & 37 Viet. c. 12) (0); but if the child is an alien, 
none of these proceedings would suffice to constitute 
him or her a ward {jp ). Moreover, in all cases, the 
infant must (as an almost invariable rule) have 
property before he can be made a ward of court; 
and this is not from any want of jurisdiction in the 
court, but because the court can exercise the juris¬ 
diction usefully, only where there is property which 
it can apply for the maintenance of the infant (q ); 
and where there is no property available, the law 
has made other provisions, of an effective kind, 


(6) 20 & 21 Viet. c. 85, 8. 35; 22 & 23 Viet. c. 61, e. 4. 

(J) Thomasset v. Thomasset, 1894, P. 295. 

(m) Be Pereda v. Be Mancha, 19 Ch. Div. 451. 

(n) In re Hodge's Settlement, 3 K. & J. 213. 

(o) In re Taylor, 4 Ch. Div. 157. 

(p) Brown v. Collins, 25 Ch. Div. 56; In re Bourgeoise , 41 Ch. Div. 
310. 

(7) Wellesley v. Beaufort, 2 Russ. 21 ; In re Spence , 2 Phil. 247 ; In 
re Magraths, 1892, 2 Ch. 496. 


(6.) Probate 
Division. 


Infant be¬ 
comes a ward 
of court, when 
action com¬ 
menced rela¬ 
tive to his 
estate; 
or an order is 
made without 
suit. 


Infant must 
have property 
that court 
may exercise 
its jurisdiction 
usefully. 
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for the protection of children requiring to be 
protected (r). 


Jurisdiction 

over 

guardians. 


When father 
loses his 
guardianship, 
—(a*) Gene¬ 
rally ; 


In general, parents are intrusted with the custody 
and education of their children, on the natural pre¬ 
sumption that the parents will take due care of their 
education, morals, and religion; but the court, if 
reasonably satisfied that the children are not being 
properly treated, will interfere even with the parents, 
upon the principle that preventing injustice is pre¬ 
ferable to punishing injustice (s). A strong case, 
however, must be made out before the court will 
interfere with a father’s guardianship; e.g ., where the 
father is insolvent ( t ), or his character and conduct 
are such as are likely to contaminate the morals of 
his children (u) } or where he is endangering their 
property or neglecting their education (/ v ), or is 
guilty of ill-treatment and cruelty to them (x), it is 
not even in these cases a matter of course to take 
the father’s guardianship away; but the danger to 
the children must be proximate and serious (y); 
but a divorced father may be declared unfit to con¬ 
tinue guardian of his children (z); and under the 
Custody of Children Act, 1891 (a), the court may 
refuse to order the production of the child, or the 
delivery up of the child, even to the parent, on the 
ground of the parent’s having deserted the child, or 
if he is otherwise unsuitable as a guardian of the child, 
or if it is for the benefit of the child that he should 
not be the guardian (< b ). Also, under the Guardian- 


(r) 52 & 53 Viet. c. 44 ; $7 & 58 Viet. c. 41. 

(«) In re Besant , 11 Ch. Div. 508 ; In re Nacton Infants , supra. 

(£) Kiffin v. KijHn, 1 P. W. 705. 

( u ) Shelley v. Westbrooke, Jac. 266 n. 

(r) Crueze v. Hunter , 2 Cox, 242. 

(a;) Whitfdd v. Hales , 12 Ves. 492. 

(y) Ex parte Mountford , 15 Ves. 445 ; In re Agar-Ellis, 24 Ch. Div. 
317 ; In re Elderton ( Infants ), 25 Ch. Div. 220. 

(2) Skinner v. Skinner, 13 P. Div. 90. 

(а) 54 v ict. c. 3, ss. 1, 3. 

(б) Reg . v. Oyngall , 1893, 2 Q. B. 232; In re Newton Infants, supra. 
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ship of Infants Act, 1886, the court, on being satis¬ 
fied that it is for the welfare of the infant, may, in 
its discretion, remove any testamentary or other 
guardian; and the court has, in fact, under the last- (6.) in favour 
mentioned Act, full power to override altogether, in of mother * 
favour of the mother , the common law rights of the 
father in relation to the custody of his children (c). 

The guardian will be allowed to regulate the mode Guardian 
of, and to select the place for, the education of his an<TpU™e°of e 
ward: and the wards obedience will be enforced by education of 
the court (d); and the court will, in general, aid 
guardians in obtaining possession of the persons of 
their wards when they are detained from them. 

And note, that the religious education of the ward 
must be according to the religion of the father 
(e), unless the father has in his liftetime indicated 
otherwise (/), or has abdicated his right in that 
respect (y). 

If the guardian wishes to take his ward out of the when guar- 
jurisdiction of the court, and in some other cases guilty. 63 
where there is danger of injury to the ward’s person 
or property, the court will require security from 
the guardian before sanctioning his removal out of 
the jurisdiction (h); and the guardian undertakes 
also in general to bring the ward back again within 
the jurisdiction, if and whenever the court may 
require him to do so. 


(c) In re A. and B. (Infants), 1897, 1 Ch. 786. 

(<Z) HaU v. Hall , 3 Atk. 721 ; 0 -v. L -, 1891, 3 Ch. 126. See 

Trcmain’s Case, I Str. 167, where, “ being an infant, he went to Oxford, 
“contrary to the orders of his guardian, who would have him go to 
“Cambridge, and the court sent a messenger to carry him from 
“Oxford to Cambridge; and upon returning to Oxford, there went 
“ another, tarn to carry him to Cambridge, quam to keep him there.” 
(«) In re Violet Nevin, 1891, 2 Ch. 299. 

(/) Andrews v. Salt , L. R. 8 Ch. App. 622. 

(g) In re Newton Infants , 1896, 1 Ch. 740. 

(A) Biggs v. Terry. I My. & Cr. 675. 
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Guardians 
must not 
change 
character of 
ward’s pro¬ 
perty. 


Except where 
necessary for 
his benefit. 


Guardians will not ordinarily be permitted to 
change the personal property of an infant into real 
property, or his real property into personalty; and 
this is, because such a conversion may affect not 
only the rights of the infant himself, but also, if he 
should die under age, the rights of his representa¬ 
tives; for it must be remembered that before the 
Wills Act (i Yict. c. 26), an infant might have dis¬ 
posed of personal property before he attained the age 
of twenty-one, but could not have devised real pro¬ 
perty until he had attained that age (^); and such 
change, if it were permitted without restriction, might 
still, of course, affect the relative rights of the 
real and personal representatives of the infant. But 
guardians may, under peculiar circumstances, and 
where it is manifestly for the benefit of the infant 
(Jc), change the nature of his estate,—as for necessary 
expenses, such as repairs (Z); or by payment of a 
certain sum out of the personal estate of the infant, 
in pursuance of a condition imposed on the devise of 
real estate to him (m); and the court will support their 
conduct if the act be such as the court would itself 


have done under the like circumstances by its own 
order (n). And although there is no equity in these 
Representa- cases of conversion between the representatives of the 
wouicThave infant, nevertheless, it is the constant rule of courts 
thechange™ ec l u ^y to hold lands purchased by the guardian 
still take after with the infant's personal estate, or with the rents 
Iwtlmty!/’ and profits of his real estate, to be personalty and 
Underage* distributable as such; and, on the other hand, to 
treat real property turned into money (as, for ex¬ 
ample, timber cut down on an infant's fee-simple 
estate) as still retaining its original character of real 


(t) Sergeson v. Sealey>, 2 Atk. 413; Ware v. Polhill, II Ves. 278. 
(&) Camden (Marquis ) v. Murray , 16 Ch. Div. 161. 

(£) Ex parte Orimstone , Amb. 708. 

(m) Vernon v. Vernon , I Yes. Jr. 456. 

(n) Ex parte Phillips , 19 Yes. 122. 
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estate,—but in each case, only in the event of the death 
of the infant before he arrives of age; and when the 
court directs any such change of property, it directs 
the new investment to be in trust ( but only in case the 
infant shoidd die under twenty-one) for the benefit of 
those who would be entitled to it if it had remained 
in its original state (o). On the other hand, if the 
infant attains twenty-one, although he should die the 
next day, his representatives must take his property 
according to its actual condition at the time of the 
death of the once infant. The more usual course, 
however, is to raise the necessary moneys (e.y., for 
repairs) by mortgage, so as not to alter the character 
of the infant's property (p). 

In the case of infants, whether male or female, Marriage of 
who are wards of court, it is necessary to apply to must be with 
obtain the permission of the court before their ™^® ntof 
marriage can take place (q ); and this is so, although 
they have guardians, and even though their parents 
are living; and if a man should marry a female 
ward, or a woman should marry a male ward, without Conniving 
the consent and approbation of the court, he or she, ward a without f 
and all others concerned in aiding and abetting the cons ® nt of 
act, will be guilty of contempt of court, and may be tempt, 
punished by imprisonment (r); and their ignorance 
of the fact that the infant is a ward will not be suffi¬ 
cient to acquit them of contempt of court, although 
it may weigh in determining the severity of their 
punishment ( s ). With a view also to prevent the Guardian must 
improper marriages of wards, the guardian on his SlanSTthat 
appointment is generally required by the court to marry ^thout 
give a recognisance that the infant shall not marry consent. 


(o) Foster v. Foster, l Ch. Div. 58S. 

(p) Jackson v. Talbot, 21 Ch. Div. 786. 

(<?) Smith v. Smith, 3 Atk. 305. 

(r) Ex •parte Mitchell, 2 Atk. 173. 

(s) More v. More, 2 Atk. 157 ; Herbert's Case , 3 P. W. 116. 
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Improper mai 
riage of ward, 
restrained by 
injunction. 


Settlement 
must be ap¬ 
proved by 
court. 


without the leave of the court,—so that if an infant 
should marry, though without the privity, knowledge, 
or negligence of the guardian, yet the recognisance 
would in strictness be forfeited, whatever favour the 
court might, upon an application, think fit to extend 
to the guardian when he should appear to have been 
in no active fault ( t ). Also, and with the same view, 
the court will, where there is reason to suspect an 
improper marriage being contemplated, not only by 
an injunction interdict the marriage, but also inter¬ 
dict communications between the ward and his or 
her professing admirer (u ); and if the guardian is 
suspected of any connivance, it will remove the infant 
from his care and custody, and commit the ward to 
the care of others ( v ). 

When a ward is about to marry, the court gene¬ 
rally refers it to Chambers,—to ascertain and report 
whether the match is a suitable one, and also what 
settlement ought to be made, this reference being 
usually made upon petition (x). Where a marriage 
has been actually celebrated without the sanction of 
the court, the court will compel a settlement of a 
suitable character,—and will for that purpose commit 
the husband for his contempt, and refuse to dis¬ 
charge him until he has made such a settlement 
upon the female ward as shall, under all the circum¬ 
stances, be deemed equitable and proper, the nature 
of the settlement depending, of course, in such a 
case, upon the fortune, position, and conduct of the 
husband, e.y., according as the parties are of about 
equal rank and fortune, or the husbands position is 
such as leads to a suspicion of mercenary motives 


(t) Eyre v. Countess of Shaftesbury, 2 L. C. 633. 

(w) Pearce v. Crutchfield , 14 Ves. 206. 

(v) Tomhes v. Elers , Dick, 88. 

(x) Leeds v. Barnardiston , 4 Sim. 538. 
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on his part ( y ). Also, under the Marriage Act, 4 
Geo. IV. c. 76, the guardian of any minor who has 
married without his consent may, on information 
filed, obtain a declaration of forfeiture against either 
party who has procured a solemnisation of the 
marriage by falsely stating that such consent has 
been given, and the court will thereupon decree a 
settlement on the innocent party, and the issue of 
the marriage (z ); and by the Infants’ Settlement 
Act, 1855 (18 & 19 Viet. c. 43), an infant, not being 
under twenty years of age if a male, or seventeen 
years if a female, is enabled, with the approbation of 
the court, to be obtained on petition or summons, to 
make a binding settlement on marriage of his or her 
real and personal estate, whether in possession, re¬ 
version, remainder, or expectancy (a),— scil . as fully 
as if he or she were of full age, and not more fully 
(6); and note, that if the person who was once a 
ward should have since come of age, and should be 
ready to waive his or her settlement, the court (if it 
can find any remaining ground for continuing to 
exercise its jurisdiction) will protect the ward against 
his or her own indiscretion, and the undue influence 
of the other party (c). 


Settlement 
under Mar¬ 
riage Act, 

4 Geo. IV. 
c. 76. 


Binding settle¬ 
ments by in¬ 
fants, under 
18 & 19 Viet, 
c* 43. 


Waiver by 
ward of her 
settlement. 


A father, being bound to maintain his children, Father bound 
will not usually have any allowance out of their pro- Children 
perty for that purpose, not even out of a provision though there 

\ - 1 . *, _ .is a provision 

tor their maintenance (a ); but where the father is for main- 
not able to give his child an education suitable to the except e when 
fortune which the child expects, in that case mainte- Jjentellby 

--- poverty. 

(y) Field v. Moore , 7 De G. M. & G. 691. 

(z) In re Sampson and Wall, 25 Ch. Div. 482 ; In re Phillips , 34 Oh. 

Div. 467. 

(а) Barrow v. Barrow , 4 K. A J. 418 ; Kingsman v. Kingsman , 6 Q. 

B. D. 122 ; Ex parte Jones , 18 Ch. Div. 109. 

(б) BucJcmaster v. Buckmaster , 35 Oh. Div. 21 ; S. 0 . (sab nom. Seaton 
v. Seaton ), 13 App. Ca. 61 ; Leigh v. Leigh , 40 Oh. Div. 290. 

(c) Long v. Long, 2 Sim. & St. 119. 

(d) Mcacher v. Young , 2 My. & K. 490. 
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A wife liable 
under 33 & 34 
Viet. c. 93, 
and under 45 
& 46 Viet, 
c. 75- 


When father 
is entitled to 
an allowance. 


How allow¬ 
ance is regu¬ 
lated. 


nance will be allowed ( e ). A wife was formerly under 
no legal obligation to maintain her children (/); 
but under the Married Womens Property Act, 1870 
(g), and under the Married Women’s Property Act, 
1882 (A), if possessed of separate property, she was 
and is rendered liable to contribute to their main¬ 
tenance to a limited extent,—but only in case the 
husband was and is unable to maintain them (i). 
Also, if there is a contract on marriage amounting to 
a trust, that a particular property shall be applied 
for the maintenance and education of the children, 
that property must be applied accordingly, without 
reference to the ability or inability of the father to 
maintain and educate them (A). In case the father 
should apply the child’s property towards its main¬ 
tenance, under circumstances in which he would not 
have been allowed anything for maintenance, he may 
be ordered to refund (l ); and on the other hand, 
when he has applied his own property for his child’s 
maintenance under circumstances in which he would 
have been allowed something for that purpose, he 
will receive a sum in respect of such past mainte¬ 
nance {in). In allowing maintenance for an infant, 
regard will be had (as in the case of lunatics) to the 
state and condition of the infant’s family; and where 
there are younger children,—especially if they are 
numerous and totally destitute,—the court will make 
a liberal allowance to the eldest son, that he may be 
the better able to maintain his brothers and sisters, 
and so derive a greater benefit himself from their 


(c) Ilaveloch v. Havelock, 17 Ch. Div. 807; In re Colgate Infants , 
19 Ch. Div. 305 ; Henderson-Roc v. Hitchins , 42 Ch. Div. 306. 

(/) Ilodgcns v. Hodgens , 4 C. & F. 323. 

(£ 7 ) 33 & 34 Vict. c - 93 > «• M- 
(A) 45 & 46 Vict. c. 75. 

(z) Bryant v. Hickley , 1S94, 1 Ch. 324. 

(A) Thompson v. Griffin , 1 Cr. & Ph. 320. 

(£) Wilson v. Tumer } 22 Ch. Div. 521. 

(wi) Welch v. Channell , 26 Ch. Div. 58. 
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society (n ); and a liberal allowance will also some¬ 
times be made for infants, in order to relieve or 
assist their parents when in distressed circumstances 
(0) ; and note, that, in all these cases, it is the infant’s 
benefit which is considered, although the benefit he 
may derive is indirect ( p ). On an application by or p a8 t main- 
on behalf of an infant for maintenance, the court has ^argeon” 
iurisdiction without suit to charge the expenses of real estate 

" . . , , ? 1 , r - , of infant for. 

his past mamtenance (together with the cost 01 the 
application) on the corpus of a freehold estate to 
which he is entitled in fee-simple ( q ),—such charge 
being in the nature of a judgment for the necessaries 
supplied, followed up by execution against the in¬ 
fant’s real estate; and, apparently, it is only where 
such judgment and execution would be obtainable, 
that such a charge can be made (r). When a testator Maintenance, 

-1 r i i i 1 when and when 

leaves property 01 considerable value, to be accumu- not given, out 
lated for twenty-one years or any specified number proltsdirected 
of years, and directs the accumulations to be laid to be 

. 1 1 Till* r accumulated. 

out m the purchase 01 land, to be held m trust for 
the father of certain infants for his life, and after¬ 
wards for the eldest son for life, and the first 
and other sons of such eldest son in tail, and so 
on, if the father of the infants is possessed of a 
moderate income only, which is insufficient for the 
maintenance and education of his sons to fit them 
for the prospective positions in life which by reason 
of the testator’s deferred bounty they will fill, the 
court will (notwithstanding the express trust for 
accumulation) allow to the father an immediate pre¬ 
sent allowance for the maintenance and general 


(n) Bradshaw v. Bradshaic , I J. & W. 647. 

(0) Brown v. Smith* 10 Ch. Div. 377 ; In re Roper's Trusts , 11 Ch. 
Div. 272. 

(p) Barnes v. Ross , 1S96, A. C. 625. 

(fl) Fentiman v. Fentiman, 13 Sim. 171 ; In re Iloicarths, L. H. 8 
Ch. App. 41$. 

(r) In re Hamilton, 31 Ch. Div. 291 ; Cadman v. Cadman, 33 Ch. 
Div. 397. 


2 H 
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Accumulation 
of income,— 
trust for, 
not readily 
interfered 
with. 


benefit of the infants (s). Similarly, when a testator 
directed the income of his real and personal estate 
to be accumulated for twenty-one years, and gave 
the accumulated estates to his sister for life, with 
successive remainders to her three sons and their 
respective children, the court directed a present 
annual sum to be paid to the sister out of the in¬ 
come of the personal estate for the maintenance and 
education of her three sons (£). But in all cases, the 
court requires to be satisfied, that there are special 
circumstances justifying it in practically setting 
aside {pro tanto) the trust for accumulation; and in 
the absence of such special circumstances, it will not 
interfere with that trust, notwithstanding it may 
be capricious and apparently hurtful to the person 
entitled, subject thereto, to the estate and the ac¬ 
cumulations ( u ). 


(3) Havelock v. Havelock, 17 Ch. Div. 807. 
(£) Collins v. Collins , 32 Ch. Div. 229. 

(«) Hunt v. Parry , 32 Ch. Div. 383. 
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CHAPTER XXIII. 

LUNATICS, IDIOTS, AND PERSONS OF UNSOUND MIND. 

Unsoundness of mind, of itself, gives the Court of Unsoundness 
Chancery no jurisdiction, not being like infancy in ground^oT 
that respect. The Court of Chancery is by law the i liris,!i . ction 
guardian of infants, whom (as we have seen) it makes 
its wards; but it is not the curator of the person or 
of the estate of a person non compos mentis; and if 
the Court of Chancery in any case entertains pro¬ 
ceedings affecting a person non compos mentis , it as¬ 
sumes the jurisdiction upon some ground independent 
of the unsoundness of mind,—that is to say, upon 
such or the like grounds as it would think sufficient 
at the suit of the person himself if of sound mind, 
e.g., upon the ground of a trust, or of a partnership, 
or such like (a). The Court of Chancery, as we The jurisdic- 
saw in Part L, Chapter i., of this treatise, originated, the'Exchequer 
as a permanent tribunal in 22 Edward III,; but .iuquisi- 
long before that date, the jurisdiction in Lunacy 
was already in existence, the jurisdiction being vested 
in the Court of Exchequer ( b ), the court which 
had special care of the Crown's prerogative in the because a 
matter of revenue, of which lunacy and idiocy were ™yenue? f 
sources. This prerogative of the Crown was subse¬ 
quently defined in the Statute of Prerogatives (c), 
the 9th chapter of that statute relating to idiots, 


(а) Beall v. Smith , L. K. 9 Ch. App. 85 ; In re Edwards t 10 Ch. Div. 
605 ; In re Bligh y 12 Ch. Div. 364. 

(б) Mem. Scacc. Trin. 19 Kdw, I. 

(c) 17 Edw. II. 
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Chancellor. 


Lords Justices 
in Chancery, 
concurrently 
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jurisdiction, 
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cise it. 


and the 1 oth chapter relating to lunatics; and 
under these two chapters of that statute, the Crown 
acquired (in effect) the management of the estates 
of idiots and of lunatics,—subject to the duty of 
maintaining the idiot or lunatic, as the case might 
be, during all the period of the mental incapacity, 
and rendering up the same estates to the repre¬ 
sentatives of the idiot upon his death, and to the 
lunatic himself (upon his recovery), or to his repre¬ 
sentatives in like manner upon his death. The 
jurisdiction of the Court of Exchequer in Lunacy 
was, however, very early superseded ; and the juris¬ 
diction was subsequently vested in divers courts and 
in divers officials, not profitable to specify here; and 
eventually the practice became a constant one, for 
the Crown to delegate the care and custody of luna¬ 
tics and of their estates to the Lord Chancellor, not 
as being the President of the Court of Chancery, but 
as being an executive officer of the highest stand¬ 
ing in the realm, and enjoying the most intimate 
personal relations with the Crown ; but the fact 
(although an accident), that he was also a great judi¬ 
cial officer and competent as an adviser in matters 
of law and equity, was a reason (not without weight) 
which helped to permanently fix the jurisdiction in 
Lunacy in the President of the Chancery Court; and 
the convenience of the conjunction is in many ways 
felt at the present day. Shortly after the appoint¬ 
ment of the Lords Justices in 1851 ( d ), as a court of 
appeal in Chancery, with all the original and other 
jurisdiction of the Lord Chancellor in the Court of 
Chancery (s. 5), a warrant was made out to each of 
them under the Queen’s sign-manual, intrusting them 
with the care and custody of lunatics; and under 
the Lunacy Regulation Act, 1853 ( e ), the jurisdiction 


{d) 14 & 15 Viet. c. 83. 
(e) 16 & 17 Viet. c. 70. 
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of the Lords Justices in Lunacy was continued,—con¬ 
currently with that of the Lord Chancellor; and 
upon the coming into operation of the Judicature 
Acts, 1873— 75 , when the Lords Justices became a 
mere limb of the new Court of Appeal, and were 
therefore indirectly deprived of all original juris¬ 
diction in the Chancery Division of the High Court, 
they were appointed, by virtue of section 5 1 of the 
Judicature Act, 1873, additional judges of the High 
Court of Justice, for the purpose of more effectively 
exercising their jurisdiction in Lunacy (/),—so as to 
possess and be able to exercise all that original juris¬ 
diction of Chancery that was ancillary to the jurisdic¬ 
tion in Luna-cy (jj) ; and this jurisdiction of the Lords 
Justices is continued under the Lunacy Act, 1890 
(A), and their powers of management and administra¬ 
tion are thereby extended ; but the jurisdiction in 
Lunacy still remains a distinct and peculiar juris¬ 
diction, from which therefore, as heretofore, the 
appeal lies, not to the House of Lords (as it would 
from Chancery proper), but to the Judicial Committee 
of Her Majesty's Privy Council (i). 

The recent case of Beall v. Smith ( h ) affords a 
striking illustration of the several jurisdictions in 
Chancery and in Lunacy. There the plaintiff having 
become of unsound mind, a bill in Chancery was 
filed in his name by a next friend for the purpose 
of winding up the business in which he had been 
engaged; and a receiver was appointed, and a decree 
made for accounts,—the plaintiff's family not being 
consulted either in the institution of the suit, or in 


(/) Re Lamotte , 4 Ch. Div. 325 ; In rc Blake , W. N. 1895, p. 51. 

(^) In re Tate , 20 Ch. Div. 135 ; In re Watson , 19 Ch. Div. 384 ; In 
re Platt f 36 Ch. Div. 410. 

(A) 53 Viet. c. 5, 8s. 108-149. 

(i) Orosvenor v. Drax y 2 Knapp. 82 ; In re Cathcart , 1893, I Ch. 
466 ; and consider In re Spurrier's Settlement , 1S97, I Ch. 453. 

(A) L. R. 9 Ch. App. 85. 


Beall v. Smith, 
—what pro¬ 
ceedings in 
Chancery 
would be a 
contempt on 
the Lunacy 
jurisdiction. 
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its subsequent prosecution. The accounts were duly 
taken; and, on further consideration, the costs were 
taxed and paid. Pending the suit, application was 
made in Lunacy; and a committee having been 
appointed of the lunatic’s estate, the Lords Justices, 
on application of the committee, ordered that all the 
Proceedings in proceedings in the suit subsequent to the appoint- 
sequent to the iHent of the receiver should be set aside, and that 
lunacy. the CO sts thereof should bo paid by the plaintiff’s 
solicitor,—on the ground that the proceedings were 
a contempt of the Lunacy jurisdiction; and it was 
stated, that the committee appointed over the person 
and estate of a lunatic is only an officer of the Court 
of Lunacy, the delegate of the Crown’s prerogative; 
and because the Crown, by its proper tribunal, had 
the lunatic and all his affairs under its exclusive 
care and protection, therefore the power of any other 
person, without first obtaining the leave of the Court 
in Lunacy, to commence or to prosecute any pro¬ 
ceedings for the lunatic’s protection, was taken away. 
And here we may observe, that a solicitor may law¬ 
fully enough commence an action on behalf of a 
person whom he believes to be sane, although an 
inquiry is pending regarding the plaintiff’s state of 
mind ( l ); but once the lunacy is found, or once 
there is a constat that the intending plaintiff* is 
insane, he may not do so; but application may at 
all times be made to the Court in Lunacy by the 
lunatic’s committee for the court’s sanction as to 
anything that may require to be done, and the 
Court in Lunacy may direct proceedings in the 
High Court (m ); and for the better guidance of 
Lunacy Act, the committee, the Lunacy Act, 1890 ( n\ repeal- 
tkmg ami^man- i n g and re-enacting with amendments the like pro- 
umier nt visions contained in the Lunacy Regulation Act, 


(l) In re George Armstrong <t* Sons y 1896, 1 Ch. 536. 

(m) In re Hinchliffe , W. N. 1895, p. 147. 

(n) 53 Viet. c. 5. 
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1 85 3, before mentioned, in its 1 16th and following 
sections, contains various directions and authorities 
to the committee regarding the management and 
administration of the lunatic's estate (0); and when 
these directions and authorities do not suffice, the 
Court in Lunacy will make a special direction or 
confer a specific authority (p). Also, where the 
entire estate of the lunatic is under £2000 in value, 
or the income thereof does not exceed £100 per 
annum ( q ), the jurisdiction in Lunacy is summary (r); 
but a certificate of the fitness of the proposed com¬ 
mittee must in all cases be produced (s). 

Regarding the maintenance and support of the Lunatics 
lunatic, the court follows the law in holding the ^aUota^ce 6 ’ 
lunatic's estate to be liable for necessaries supplied |^h°wregu- 
to him, (t); and, in fact, charging orders against his 
estate may be obtained on judgments against the 
lunatic (u). But the court exercises also a very wide 
exclusive jurisdiction of its own ; and in the exercise 
of its exclusive jurisdiction, the court acts very much 
according to its own discretion, having regard to the 
magnitude of the estate and to the position and 
necessities of the lunatic (v) ; and the rights of the Rights of his 
lunatic's creditors are subordinated to the needs of subordinated, 
the lunatic (#); and if the lunatic is, e.y., a bankrupt, ' 

the title of the trustee in his bankruptcy is a title 


(o) In re Meares, IO Ch. Div. 552. 

(p) In re Ray , 1896, 1 Ch. 468. 

(?) Lunacy Regulation Act, 1882 (45 & 46 Viet. c. 82); In re Lees , 
26 Ch. Div. 496. 

(r) Re Faircloth , 13 Ch. Div. 307. 

(s) In re Bruire , 17 Ch. Div. 775. 

\t) Rhodes v. Rhodes , 44 Ch. Div. 94. 

(u) Horne v. Fountain, 23 Q. B. D. 264 ; In re Leavesley, 1891, 2 Ch. 
1 ; Lunacy Act, 1890 (53 Viet. c. 5), s. 117. 

(v) In re Tucr's Tnists , 32 Ch. Div. 39; 53 Viet. c. 5, 8. 116, sub¬ 
sect. 4. In one case (In re Whitaker , 42 Ch. Div. 119), the court 
sanctioned (with the consent of the lunatic’s next of kin) the payment 
of the lunatic’s debt of honour. 

(x) In re Plenderleith, 1893, 3 Ch. 332; In re Winkle , 1894, 2 Ch. 
519. 
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which is subject to the lunatic's maintenance, &c., 
being first duly provided for out of his property 
(y),—except as regards such (if any) portions of 
the property as have already come to the hands or 
into the actual possession of the bankruptcy trustee 
His next of (z). Also, in the case of lunatics (as in the case of 
&\on~iox. 0ri ' infants), the court will (and not unfrequently docs) 
make an allowance designed to benefit directly the 
near relatives of the lunatic, and in that way in¬ 
directly (by their society and otherwise) benefiting 
the lunatic himself (a ); but the court is very chary 
of increasing this allowance, and even of making it 
in the first instance ( b ); and in one case, where a 
lunatic advanced in years was tenant for life with 
the remainder in tail to his nephew, the court, upon 
the nephew s petition, directed an allowance of ^500 
per annum to be made to him out of the surplus 
income of the lunatic, after providing for the 
lunatics maintenance,—but upon the terms of the 
petitioner charging the estate with the repayment 
of the sums received, the Lords Justices, as pro¬ 
tectors of the settlement, consenting to the estate- 
tail being barred to the extent of letting in such 
charge (c). 


Conversion In the case of a lunatic, the court will not gene- 
estate. rally alter the state of the lunatics property,—so as to 

^one D con- St affect the rights of his representatives, unless where 
suited. it is for the benefit of the lunatic himself. “The 

“general object of attention in the administration 
“ is solely and entirely the interest of the lunatic him - 
“self without looking to the interests of those who 
“upon his death may have an eventual right of 


( y) In re Farnham, 1895, 2 Ch. 799. 

(z) In re Farnham , 1896, I Ch. S36. 

(а) In re Weaver, 21 Ch. Div. 615 ; In re Pink , 23 Ch. Div. 577. 

(б) In re Darling , 39 Ch. Div. 208. 

(c) In re Sparrow , 20 Ch. Div. 320. 



LUNATICS, IDIOTS, ETC. 


489 


“ succession. Accordingly, in such a case, where His represen- 
“ the conversion is made by the direction of a court thefuntHnthe 
“ of competent jurisdiction in lunacy, as there are no character in 
" equities between the heir and the next of km, they actually 
“ will take the properties to which they are respec- found ‘ 

“ tively, entitled according to the actual character in 
“ which they find them 99 (d). But, as a general rule, 
where the court makes an actual conversion of the nut the orde 
lunatic's estate, it will preserve the original character usuafiy ° Urt 
of the property, and will provide (e.g., in* partition ^tecte the 
actions) that the proceeds of sale shall be settled represen- 
subject to the same uses as the land of the lunatic tatIves * 
before sale ( e ); also, in barring the estate-tail of the 
lunatic, the court will so exercise its power in that 
behalf as not to affect the rights of the remainder¬ 
men (f) ; and in enfranchising copyholds of the 
lunatic, it will not affect his customary heir (g ). 

The Chancery Division has no original or inherent Jurisdiction 
jurisdiction to give directions as to the maintenance over lunatic 
of a person of unsound mind not so found (h ),—unless nofc so fouDd - 
where there are trusts to execute, or the fund is paid 
into court ( i ); the court mil, nevertheless, in the 
case of any lunatic who e.g. is lawfully detained as 
such (£), although he has not been found a lunatic, 
recognise and affirm the position of one assuming to Allowance for 
act as the guardian of such a lunatic, and will direct malnfceuance - 
payment out to him of a fund in court belonging to the 
lunatic,—upon his undertaking to apply the income 


(d) Ex parte Philips, 19 Ves. 118 ; Freer v. Freer, 22 Ch. Div. 622 ; 
In re Tugwell, 27 Ch. Div. 309. 

(t) Lillingston v. Pares, 12 Ch. Div. 333; In rc Barker, 17 Ch. Div. 
241 ; Att.-Qen . v. AUeshury (Marquis), 12 App. Ca. 672. 

(/) In re Fox, 33 Ch. Div. 37. 

( g ) In re Ryder, 20 Ch. Div. 514 ; In re Harking, 37 Ch. Div. 310 ; 
53 Viet. c. 5, 8. 123 ; also James v. Dickinson, 1897, 2 Ch. 509. 

(h) Vane v. Vane, 2 Ch. Div. 124 ; In re Bligh, 12 Ch. Div. 364 ; 
Idiots Act, 1886 (49 & 50 Viet. c. 25). 

(i) In re Pagani, 1892, 1 Ch. 236. 

(&) In re Watkins, 1896, 2 Ch. 336. 
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and recover¬ 
able even in 


thereof for the maintenance of the lunatic (/); and 
the capital itself will in a proper case be directed to 
be so applied ( m ); and in a partition action, such a 
lunatic may sue by his next friend (n). In all these 
cases, and especially since the Lunacy Act, 1890, it 
is preferable to proceed before the Masters in Lunacy, 
the 116th and following sections of that Act giving 
many facilities for the management and administra¬ 
tion of the property of this class of lunatics, including 
the exercise of his power to lease under the Settled 
Land Act, 1882 (0 ); but if it is desired that a lunatic 
not so found should exercise, as tenant for life of 
lands, the power of sale given to him by that Act, 
the Court of Lunacy cannot give its sanction to that, 
—unless the lunatic is first found a lunatic in the 
ordinary way (p ); or unless the power of sale, or of 
consenting to the sale, is contained in the settlement 
itself ( q ). And note, that the creditors of a lunatic 
not so found cannot get paid out of his estate to the 
prejudice of his being properly provided for,—just as 
(we have seen) is the case with lunatics who have 
been so found; but upon the lunatic’s death, the 
guardians of the union which w~as chargeable for his 
maintenance and which has maintained him, will be 
entitled to prove as creditors for the cost of such 
maintenance, in a creditor’s action instituted in the 
Chancery Division for the administration of the 
lunatic’s estate ( r )—the relief being limited to six 
years’ arrears (s ); and even in the lifetime of the 


(l) In re Brandon , 13 Ch. Div. 773. 

(m) In re Tuer , 32 Ch. Div. 39. 

(n) Half hide v. Robinson, L. K. 9 Ch. App. 373; Porter v. Porter, 
37 Ch. Div. 420. 

(0) In re Salt, 1896, I Ch. 117. 

(75) Re Martha Baggs, 1894, 2 Ch. 416 «. 

(q) Re X ., 1894, 2 Ch. 415. 

(r) In re Webster , 27 Ch. Div. 710. 

(«) Eggleton v. Newbegin , 36 Ch. Div. 477. 
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lunatic, those guardians may'obtain a magistrates 
order, giving them the means of enforcing payment 
out of the lunatic’s estate,—but not so as to inter¬ 
fere with the possession of the receiver in Lunacy 
(if any) (t). 


the lunatic's 
lifetime. 


(£) 53 Yict. c. 5, s. 299; Winkle v. Bailey , 1897, I Ch. 123. 
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PART III. 

THE ORIGINALLY CONCURRENT 
JURISDICTION 


The concurrent jurisdiction of courts of equity had 
its origin in this way,—Either the courts of law, 
although they had a general jurisdiction in the 
matter, could not give adequate, specific, or perfect 
relief; or, under the actual circumstances of the 
case, they could not give any relief at all. Thus, it 
often happened, e.g ., that a simple judgment for the 
plaintiff or for the defendant did not meet the full 
merits and exigencies of the case, although a decree 
meeting all the circumstances of the case was indis¬ 
pensable to complete distributive justice; or the 
subject sought could only be effectively obtained, 
e.g., by a perpetual injunction to restrain trespasses, 
nuisances, waste, or the like. And accordingly, the 
concurrent jurisdiction extended to all cases of legal 
rights, where there was not, under the circumstances, 
an adequate or an applicable remedy at law; and 
although, at the present day, the jurisdictions at law 
and in equity are throughout concurrent, still in all 
those cases in which the equity jurisdiction would, 
prior to that fusion, have been the preferable juris¬ 
diction to sue under, in all those cases the Chancery 
Division is and remains the more appropriate juris¬ 
diction; and within this concurrent jurisdiction, fall 
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the two following groups of cases, namely— (1.) Cases Division of the 
in which the ground of action itself constitutes the sub ^ ect ‘ 
foundation for the jurisdiction,—being cases of acci¬ 
dent, mistake, or fraud; and (2.) Cases in which 
the peculiar remedy constitutes the ground of the 
jurisdiction,—being cases of partnership, account, spe¬ 
cific performance, injunction, and the like; and we 
shall consider each of these groups in their order. 
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CHAPTER I. 


ACCIDENT. 


Accident,— 
true meaning 
of, in equity. 


To give equity 
jurisdiction, 
there must be 
no complete 
legal remedy, 
and the party 
must have a 
conscientious 
title to relief. 


The term “ accident ” does not in equity signify some 
casualty, vis major , or irresistible force,—but signifies 
| some unforeseen event, loss, or omission which is not 
the result of negligence or misconduct in the party; 
e.g., if an annuity has been directed by a mil to be 
secured by the purchase of stock, and an invest¬ 
ment sufficient at the time for the purpose has been 
made, but the stock is afterwards reduced by Act of 
Parliament,—whereby the investment becomes insuf¬ 
ficient,—in such a case, equity relieves the executor 
from all liability on that account (a), although the court 
may, in a proper case, decree the residuary legatees 
to make up the deficiency ( b ). It is not, however, in 
every case of accident that equity will interfere (c ); 
for it is certain, that in some cases of accidents courts 
of law can, and always could, afford adequate relief,— 
as in cases of wrong payments, deaths which make 
it impossible to perform a condition literally, and a 
multitude of other contingencies; and the first ques¬ 
tion therefore always is, whether there is and always 
has been an adequate legal remedy ? But although 
the law now frequently interposes to grant a remedy 
where it would formerly not have done so, and the 
Legislature, by express enactment, has in certain 


(a) Darin v. Wattier, i Sim. & St. 463 ; May v. Ucnnct, 1 Russ. 
370 ; St. 93 ; National Debt (Conversion) Act, 1888 (51 Viet. c. 2), as. 
20, 27. 

(b) Pack v. Darby , W. N. 1895, p. 123. 

(c) Whitfield v. Fausstt, I Ves. Sr, 392. 
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other cases now conferred on courts of law all the 
remedial powers of courts of equity (rf), still the rule 
is well established, that, if courts of equity originally Courts of 
exercised the jurisdiction, they have not lost that jX^thdr not 
jurisdiction merely by the common law courts having jurisdiction 

J J J 0 because the 

had it subsequently conferred upon them, — “ It does common law 
“ not follow, because the courts of law will give relief, subsequently 
“ that this court loses the concurrent jurisdiction ^ o ulredlt 
“ which it always had ” (e). Accordingly, the cases 
in which relief in equity against accident will be 
given are,—either (i.) Cases of lost and destroyed Three groups 
documents; or (2.) Cases of the imperfect execution which e eqSity 
of powers: or (3.) Cases of erroneous payments; reli ? ve ;* 

A w ; i against acci- 

and we will consider each of these three groups dent, 
of cases in their order. 

Until a recent period, the doctrine prevailed, that First group 
there could be no remedy on a lost bond in a court L^and" - 
of common law, because there could be no profert or documents 
production of the instrument in court, in order that (*•) Bonds, 
the defendant might demand oyer of it—that is, that eU g ° S ' 
it should be produced and read in open court (/); 
but now the courts of law dispense with the profert , 
if an allegation of loss, by time and accident, is stated 
in the declaration (g) ; that circumstance, however, is 
not permitted in the slightest degree to change the 
course in equity (h ); for independently of the old Equity can 
impossibility of making profert , there was another by^eVuiring 
good reason for the interference of equity, — scil. that ar J p^emnity 
court alone could give a complete remedy, with all of law cannot 
the fit limitations which justice required, by granting could'no^d^ 
relief only upon the condition that the plaintiff who 
sought its aid should give a sufficient and suitable 


(cf) 55 k 56 Viet. c. 39, s. 7 (lost scrip). 

(e) Atkinson v. Leonard^ 3 Bro. C. C. 222. 

(/) Walmsley v. Child , 1 Ves. Sr. 344. 

{g) Read v. Brookman, 3 Tr. 151 ; Dujjidd v. Elwes , 1 Bligh, N. S. 
(A) Kemp v. Pryor , 7 Ves. 246, 250. 
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Where dis¬ 
covery only is 
sought, no 
affidavit neces¬ 
sary ; but if 
relief also is 
asked for, 
affidavit is 
necessary. 


Affidavit now 
necessary in 
all cases. 


(2.) Title-deeds 
being lost . 


bond of indemnity (i). There used also formerly to 
bo an important distinction of procedure, between 
cases where a plaintiff, alleging the loss of a bond, 
sought discovery merely, and cases where he played 
also for relief; for where discovery only, and not 
relief, was the object of the bill, there equity would 
grant the discovery without any affidavit of the loss, 
and without requiring an indemnity; but equity en¬ 
tertained a suit for relief, as distinct from discovery, 
only upon the plaintiff making an affidavit of the 
loss and also offering to execute an indemnity, the 
affidavit being required to prevent abuse of the 
process of the court ( k ); and at the present day, 
the action being now always for relief, the affidavit 
of loss and a sufficient indemnity is in all cases 
required. 

As regards lost title-deeds, the loss was not of 
itself a ground to come into a court of equity for 
relief; for if there was no more in the case, a court 
of law might have afforded relief by admitting evi¬ 
dence of the loss, just as a court of equity would 
do (l ) } —and upon proof of such loss, by receiving 
secondary evidence of the contents of the deeds, and 
(if necessary) of their validity also. To enable the 
party, therefore, in case of a lost title-deed, to come 
into equity for relief, he must have established that 
there was no remedy at all at law, or no remedy 
which was adequate and adapted to the circum¬ 
stances of his case; e.y., he might have come into 
equity when a title-deed either had been destroyed, 
or else (he knew not which) concealed, by the de¬ 
fendant ; for, in that case, a court of equity would 
have decreed, and a court of law could not have 


(i) Ex parte Greenaway , 6 Ves. 812 ; England v. Tredeyar, L. R. 1 
Eq. 622. 

{Jc) Walmsley v. Child , 1 Ves. Sr. 334. 

( l) 'Whitfield v. faussctj 1 Ves. Sr. 392. 
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decreed, that the plaintiff should hold and enjoy the 
land until the defendant should produce the deed or 
admit its destruction (7 ro). So, if a deed concerning 
land was lost, and the party in possession prayed 
diseovery, and to be established in his possession 
under it, equity would relieve,—for no remedy in such 
a ease lay at law (71); and even where the plaintiff 
was out of possession, there were cases in which 
equity would have interfered upon lost or suppressed 
title-deeds, and would have decreed possession to the 
plaintiff—but in all sueh eases there must have been 
other equities calling for the interference of the 
court ( 0 ). And, generally, the bill must always have 
laid some ground besides the mere loss of a title- 
deed, or other sealed instrument, to justify a prayer 
for relief,— e.g. } that the loss obstructed the right of 
the plaintiff at law, or left him exposed to undue 
perils in the future assertion of sueh right; and the 
like speeial ground would stilt be neeessary in such 
eases, and for obvious reasons, to found the equity 
jurisdiction. 

With reference to Lost bills of exchange and other (3O Negotiable 
negotiable instruments, it was, after some conflict of being lost. 
authority, decided, that if a bill, note, or cheque,— 
negotiable either by indorsement and delivery, or by 
delivery only,—was lost, no action would- lie at the 
suit of the loser against any one of the parties to 
the instrument, either on the bill or note itself, or 
on the consideration (p); and the law was the same, 
though the bill had never been endorsed ( q ). In 
this ease, therefore, the proper remedy was in equity, * 
not only on the ground of there being no remedy 


(m) Whitfield v. Fausset , supra. 

(?i) Dalston v. Coatswortli, I P. Wms. 731. 

(0) Dormer v. Fortescue , 3 Atk. 132. 

(p) Hansard v. Robinson , 7 B. & C. 90 ; Crow v. Clay , 9 Exch. 604. 
{7) Ramuz v. Crowe , i.Exch. 167. 
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at law, but also on account of the power equity 
possessed of compelling the plaintiff to give a proper 
indemnity to the defendant. And the jurisdiction 
of equity over such cases of lost bills was not taken 
away by the 17 & 18 Viet. c. 125, s. 87, which 
enacted, that in case of any action founded upon a 
bill of exchange or other negotiable instrument, the 
court of common law should have power to order 
that the loss of such instrument should not be set 
up, provided an indemnity was given to the satis¬ 
faction of the court against the claims of any other 
person upon such negotiable instrument (r). And 
as regards actions of this sort, whether in equity or 
at law, it appears that, in the general case at least, 
the plaintiff ought before action brought to offer to the 
defendant a sufficient indemnity,—because his right 
to sue is not in fact coniplete until such offer has 
been made, or at all events his neglect to make such 
prior offer may be made a ground for depriving him of 
(4.) Non-nego- the costs of the action. But it seems to have been 
mentVbeing doubtful, whether or not, if a bill or note not negotiable 
be lost, an action would lie at law on the bill, or (fail¬ 
ing that) on the consideration; in equity, however, 
such a security may be assigned, and therefore an 
indemnity would be justly demandable, and this 
gives to equity sufficient ground for assuming the 
jurisdiction. And now, as regards bills and notes 
(and apparently whether negotiable or not), the 
Bills of Exchange Act, 1882 (s), has provided, that 
f88 2 ^pro^ ct ’ in case of the loss of a bill before same is overdue, 
regarding’lost t ^ ie P erson who was > or who (but for SUCh loss) WOlffd 
bills and notes. b e , the holder of the bill may have from the drawer 
another bill of the same tenor, upon giving the usual 
indemnity; also, that in any action on the lost bill, 
the court may, on a sufficient indemnity being given, 
order that the loss of the bill shall not be set up. 


lost. 


Hills of 


(r) King v. Zimmerman, L. R. 6 C. P. 466. 
(«) 45 & 46 Viet. c. 61, 8S. 69, 70. 
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As to destroyed negotiable instruments, the weight 
of authority seems to support the conclusion, that at 
common law, by the custom of merchants, the holder 
suing on the bill or note must, on payment, deliver 
up the bill or note, and cannot recover unless he do 
so, and he cannot do so when the instrument has 
been destroyed; but that he may in such a case 
recover on the original consideration, and that is 
enough (t) ; and in the case of Wright v. Maidstone 
(w), Wood, V.C., held, that courts of equity have 
never acquired jurisdiction to give relief on account 
of the destruction of a bill of exchange, because there 
was a complete remedy in such cases at law. With 
regard to destroyed non-negotiable instruments, the 
rule is the same a£ for negotiable instruments when 
destroyed. And, apparently also, in the case of 
destroyed bonds , when the destruction has been 
accidental, relief may be had, not indeed by revert¬ 
ing to and suing on the original consideration (for 
that is merged and gone), but by suing on the bond 
itself, the court, on proof of the destruction of the 
bond and that the destruction was accidental, making 
an order that the defendant shall not be at liberty 
to set up the fact of the destruction in his defence. 

It is a general rule, that the non-execution of a 
mere power will not be aided in equity (i;); but the 
rule is different, where there is a defective execution 
of a power, resulting either from accident, mistake, 
or both ; and equity in such cases will relieve against 
the defective execution, but will relieve only in 
favour of certain persons who are regarded by a 
court of equity with peculiar favour,—as (i) A pur¬ 
chaser (#), which term includes a mortgagee and a 


(i) Hansard v. Robinson , 7 B. & C. 95. 

(u) I K. & J. 708. 

(v) Arundell v. PkiUpot , 2 Vern. 69; Bull v. Vardy , 1 Ves. Jr. 272. 
(x) Fotkergill v. Fotkergill , 2 Freem. 257. 


(5.) Negotiable 
and non- 
negotiable 
instruments 
being de¬ 
stroyed. 


(5a.) Bonds, 
being de¬ 
stroyed. 


Second group 
of cases,— 

(1.) Defective 
execution of 
powers, being 
powers simply. 
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lessee (y)\ (2) A creditor (z); (3) A wife (a); (4) A 
legitimate child ( b ), for wives and children are in 
some degree considered as creditors by nature (c); 
and (5) A charity ( d ); but a defective execution will 
not be aided in favour of the donee of the power ( e ); 
nor of a husband (/); nor of a natural child (g) ; 
nor of a grandchild ( h ); nor of remote relations, 
much less of mere volunteers (i) ; and, in fact, in 
favour of no others than the five favoured classes of 
What defects persons above enumerated (k). The defects which 
Uon h ofa X power will be aided may be said, generally, to be any which 
what defects d are no ^ ^he ver y essence and substance of the 
are not aided, power; e.g. y a defect by executing the power by will 
when it is required to be by deed or other instru¬ 
ment inter vivos will be aided ( l ),—but if the power 
was required to be executed only by will, and it was 
executed by an absolute and irrevocable deed, no 
relief would be granted ( m ). Nor will equity aid 
where the power is executed without the consent of 
persons who are required to consent to it ( n ),—unless 
when their consent has become immaterial or im¬ 
possible to obtain. But equity will supply such 
defects as the want of a seal, or of witnesses, or of 
a signature, or defects in the limitations of the pro¬ 
perty,—and generally any and every defect which is 
not of the substance of the power, or which is not made 
irremediable by statute. It is necessary, however, 


{y) Barker v. Hill, 2 Ch. R. 218 ; Reid v. Shergold, 10 Ves. 370. 

(z) Pollard v. Greenvil, 1 Ch. Ca. 10 ; Wilkes v. Holmes, 9 Mod. 485. 

(а) Clifford v. Burlington , 2 Yern. 379. 

(б) Sneed v. Sneed, Arab. 64; Bruce v. Bruce, L. R. 11 Eq. 371. 

(c) Hervey v. Hervey, 1 Atk. 561. 

(d) Att.-Gen. v. Sibthorp , 2 Russ. & My. 107. 

(e) Ellison v. Ellison, 6 Yes. 656. 

(/) Watt v. Watt, 3 Yes. 244. 

(#) Tudor v. Anson, 2 Ves. Sr. 582. 

(h) Watts v. Bullas, I P. Wms. 60. 

(i) Smith v. Ashton, 1 Freem. 309. 

(X.*) Chetwynd v. Morgan, 31 Ch. Div. 596. 

( 1 ) Toilet v. ToUct, 1 L. C. 254. 

') Reid v. Shergold, 10 Yes. 370 ; Adncy v. Field, Amb. 654. 
Mansell v. Mansell, 2 Bro. C. C. 450. 
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to distinguish between mere powers and powers in the 
nature of trusts ; for powers which are powers merely 
are never imperative, but powers which are in the 
nature of trusts are, like trusts themselves, always 
imperative, and are obligatory upon the conscience 
of the person intrusted (0); and if a man is invested 
with a trust to be effected by the execution of a 
power, the power is in that case imperative,—in 
other words, the trust may have been vested in him 
under the garb or in the disguise of a power, but it 
is none the less for that a trust; and if he refuse to 
execute it, or die without having executed it, equity 
will interpose and give suitable relief,—because his 
omission to do so, whether by accident 4 or design, 
ought not to disappoint the objects of the donor (p ). 

In the course of the administration of estates, 
executors and administrators often pay debts and 
legacies under a well-founded belief that the assets 
are sufficient for all purposes; but afterwards, from 
unexpected occurrences, or from unsuspected debts 
and claims coming to light subsequently, there is a 
deficiency of assets for the payment even of the 
debts; and in these cases, executors used to be en¬ 
titled to no relief at law; but in a court of equity, if 
they have acted in good faith and with due caution, 
they will be entitled to relief,—upon the ground that 
otherwise they will be innocently subject to an unjust 
loss'from what the law itself deems an accident ( q ). 
Therefore, if any of the goods of the testator are 
stolen from the executor, or from the possession of a 
third person into whose custody they have been law¬ 
fully delivered by the executor, the executor shall 
not in equity be charged with these assets (r); or if 


(0) Wilm. 23. 

(p) Wameford v. Thompson , 3 Ves. 513 ; Brovm v. Higgs, 8 Ve8. 574. 
(9) Edioards v. Freeman , 2 P. Wms. 447. 

(r) Jones v. Lewis , 2 Ves. Sr. 240. 


Soi 


(2.) Execution 
of powers in 
the nature of 
trusts, 

although left 
wholly un¬ 
executed. 


Third group 
of cases. 

(1.) Accidents 
in payments 
by executors 
or administra¬ 
tors. 
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Limit to this 
relief. 


(2.) A minor 
bound as ap¬ 
prentice, whose 
master be¬ 
comes bank¬ 
rupt. 


goods of a perishable nature are impaired before any 
default in the executor to preserve them, he shall 
not answer for the first value, but shall give that 
matter in evidence to discharge himself (s); and 
since the Judicature Acts, this is now the view ac¬ 
cepted in courts of law also regarding the executor’s 
position (2). But the executor will not be permitted 
to call that an accident which is really a mistake of 
law on his part,—e.y., if he has distributed the re¬ 
siduary estate on a wrong principle of law, he will be 
answerable, although his mistake was one purely of 
law and was otherwise excusable (u). And as another 
illustration of the principle of relief in equity upon 
the ground of accident, it may be stated, that if a 
minor is bound as apprentice to a person, and a 
premium is given to the master, who becomes bank¬ 
rupt during the apprenticeship, in such a case equity 
will (or may) interfere, and apportion the premium 
upon the ground of the failure of the contract from 
accident (v ),—a principle of equity which has been 
adopted by the Legislature in the Bankruptcy Act, 
1883 (; z ). 


II. Cases 
where equity 
will not give 
relief. 

(1.) In matters 
of positive 
contract,— 
e.g., absolute 
covenant to 
pay rent, 
not relieved 
ngainst, upon 
destruction of 
demised pre¬ 
mises. 


But courts of equity will not give relief in, e.g. y 
matters of positive contract,—it being no ground for 
the interference of equity, that the party has been pre¬ 
vented by accident from fulfilling his contract, or has 
been prevented by accident from deriving the full 
benefit of his contract. Thus, if a lessee covenants 
to pay rent, or to keep the demised premises in repair, 
he will be bound to do so in equity as well as at law, 
notwithstanding the destruction or injury of those 
premises by inevitable accident, as if they are burnt 


(«) Clough v. Bond , 3 My. & Cr. 496. 

(0 Job V. Job , 6 Cb. Div. 562. 

(w) Hilliard v. Fulford , 4 Cb. Div. 389. 
( v ) Hale v. Webb t 2 Bro. C. C. 78. 

(x ) 46 & 47 Yict. c. 52, s. 41. 
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by fire or lightning, or destroyed by public enemies, 
or by any other accident, or by overwhelming force (y), 

—the reason being, that he might have foreseen and 

provided for such contingencies by his contract, and 

the law will presume an intentional general liability 

where he has made no exception (z). And it may Liability 

be here observed, that the fulfilment of the covenant nantto° Ve ~ 

to repair may involve the rebuilding of the pre- extent of- 

mises, and the lessee cannot throw that duty on his 

lessor, excepting by contract (express or necessarily 

implied) in that behalf (a ); nor is the payment of 

the rent suspended during the period of rebuilding 

(b). But the hardship on the tenant in such cases and mode of 

is apparent rather than real,—because, of course, the agahlft 5 

tenant can always at a trifling cost insure himself 

against the loss by fire, and the insurance could be 

(and usually is) made to extend to include also the 

rent payable during the period of rebuilding. On 

the other hand, where the duty is imposed by law 

and not by the contract of the parties, and the duty 

either is or becomes impossible of fulfilment, through 

no fault of the tenant, in such a case the duty will 

be discharged even at law, and no suit in equity for 

relief therefrom will be necessary (c). And again, (2.) Contracts 

equity will not give relief, where the parties are ^equ^iy* * 8 

equally innocent,—that is to say, have been equally ^ oc e e q^ y 

improvident against contingencies . Thus, for instance, improvident 

if there is a contract for a sale at a price to be fixed tmgencies. n 

by an award during the life of the parties, and one 

of them dies before the award is made, the contract 

fails, and equity will not enforce it upon the ground 

of accident,—for the time of making the award is 


(y) Bullock v. DommitU 6 T. R. 650 ; Pym v. Blackburn , 3 Ves. 38. 

(z) Bute {Marquis) v. Thomson , 13 M. & \V. 487 ; Metiers v. Devon • 

• shire ( Duke) y 16 Beav. 252. 

(а) Belfour v. Weston , 1 T. R. 312 ; Brown v. Quitter , 2 Amb. 621. 

(б) Leeds v. Cheetham , I Sim. 150. 

(c) Clifford v. Watts , L. R. 5 C. P. 577 ; Taylor v. Caldwell , 3 R. & 
S. 826; Baity v. De Crespigny y L. R. 4 Q. B. 185. 
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expressly fixed in the contract, according to the 
pleasure of the parties, and there is no equity to 
substitute a different period (d). So also, if there is 
a contract for the sale of goods at a price which (by 
agreement of the parties) is to be fixed and ascer¬ 
tained by A. B., and either A. B. dies without having 
fixed the price, or he refuses or becomes incapable 
of fixing it, in either of such cases the contract 
becomes void, and will not be performed in equity,— 
for speaking strictly, the contract in such a case has 
not yet become a complete contract, but while re- 
Arbitrations, maining in fieri has fallen through. But the cases 
f^oting. SpeCial a ^ ove exemplified are not to be confounded with, 
e.g., cases in which the parties to a submission to 
arbitration have agreed that the award shall be 
made within a time specified in their submission, or 
have not therein specified any time at all for, the 
making and publication of the award ; for, in all 
such cases, the court may extend the time for making 
the award, whether that time is the time specified 
in the submission (e), or is the period of three months 
prescribed in that behalf by the Arbitration Act, 
1889, where no time is specified in the submission 
(3.) Where (/). Again, equity will not grant relief to a party 
relief h^ been u P on the ground of accident, where the accident 
guilty of gross h as arisen from his own gross negligence or fault,— 

negligence. , . 0 0 

for, in such a case, there is in fact no accident pro¬ 
perly so called, and a party has no claim to come 
into a court of justice to ask to be saved from the 
consequences of his own culpable misconduct ( g ). 
(4.) Where So again, equity will not interpose upon the ground 
relief h^no^ accident, where a party has not a clear vested 
vested right, right, his claim resting in mere expectancy, or in 


(d) White v. Nutts, 1 P. Wins. 61 ; Mortimer v. Capper , 1 Bro. C. C. . 
156. 

(e) Re May and Harcourt, 13 Q. B. D. 68S. 

(/) Lord v. Lee, L. R. 3 Q. B. 404 ; 52 & 53 Viet. c. 49. 

($r) Ex parte Grcenaioay, 6 Ves. 812. 
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volition, — e.g.,. in the case of a testator who intended but only a 
to make a will in favour of particular persons being arighfc! hty ° f 
prevented by accident from doing so; for a legatee 
or devisee is a mere volunteer taking by the bounty 
of the testator, and has no independent right, until 
there is a title consummated by law (h). And lastly, (5.) Equity will 
equity will not interpose on the ground of accident pa rty where 
where the other party stands upon an equal equity, p^^hls an 
and is entitled to equal protection, as in the case of equal equity, 
a bond fide purchaser for valuable consideration with¬ 
out notice (i). 


(A) Whitton v. Russel , i Atk. 448. 

(f) Powell v. Powell\ Prec. Cii. 278; Malden v. Menill , 2 Atk. 8. 
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Mistake. 


I. Mistake of 
law,—as a 
general rule, 
not relievable. 
Ignorantia 
legis nemineni 
cxcusat ,— 
meaning of 
this rule. 


Limits of 
this rule. 
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CHAPTER II. 

MISTAKE. 

The term “ mistake” signifies in equity some uninten¬ 
tional act or omission, which is the result of ignorance 
or surprise, or of imposition and misplaced confidence; 
and mistakes are either (i) Mistakes of law , or (2) 
Mistakes of fact. And, Firstly, as to Mistakes of law:— 
Ignorance of the law is in general no excuse,— Igno - 
rantia legis neminem excusat; for the presumption is, 
that every one assuming to deal with his own property 
is (by himself or his legal advisers) acquainted with 
his rights to it or in it, provided he has had a reason¬ 
able opportunity of knowing them; and nothing 
would be more liable to abuse than to permit a 
person, after parting with his property, to pretend 
that he was, at the time of parting with it, ignorant 

I of the law affecting his title. But the maxim applies, 
properly speaking, only to the general law of the 
country, and not therefore to ignorance of a private 
jus or right; wdierefore money paid under a mistake 
of law (e.g.y under an error as to the construction of 
a document) may in general be recovered back (a), 
equally as if the mistake were one of fact or of mixed 
fact; and it is apparently a rule, that money paid to 
an officer of the court, under this kind of mistake, 
may always be recovered back (&); and it may be said, 
generally, that in a court of equity the line between 


(а) Rogers v. Ingham , 3 Ch. Div. 351. 

(б) Ex parte Simmondx , 16 Q. B. D. 308; Dixon v. Brown , 32 Ch. f 
Diy. 597 \ r c Opera , Limited , 1891, 2 Ch. 154. 
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mistakes of law and mistakes of fact has not been 
very clearly drawn (c), and that the eourt will in general 
endeavour at least to give relief ( d \—although in a 
court of law the tendency is rather the other way (e). 
On the other hand, an agreement entered into in 
good faith, though under a mistake of law, will, in 
the general ease, be held valid and obligatory upon 
the parties,—e.y., where a devise was made to a woman 
upon condition that she should marry with the con- 
en t of her parents, and she married without sueh 
consent, whereby a forfeiture aeerued to other persons, 
and these latter persons afterwards executed an 
agreement respecting the estate, whereby the for¬ 
feiture was (in effect) waived, the court refused any 
relief,—Lord Hardwieke saying, “ If parties are enter- 
“ ing into an agreement, and the very will out of which 
u the forfeiture arose is lying before them and their 
“ counsel while the drafts are preparing, the parties 
“ shall be supposed to be acquainted with the conse- 
“ quence of law, and shall not be relieved on pretence 
“ of being surprised ” (/). 

But although relief will not be granted in equity 
against a .mistake in point of law committed with 
full knowledge of all the facts, there are eases which 
are apparently exceptions to this general rule, and 
are usually so classed, but which, upon examination, 
will be found to have turned, not upon the considera¬ 
tion of a mere mistake of law stripped of all other 
circumstances,—but upon an admixture of other in¬ 
gredients going to establish misrepresentation, or some 
imposition, abuse of confidence, or undue influence, 
or that sort of surprise which equity uniformly regards 


(c) Cooper v. Phipps , L. R. 2 H. L. 149 ; Daniel v. Sinclair , 6 App. 
Ca. 180. 

(c£) Allcard v. TValJcer , 1896, 2 Ch. 369. 

(e) Moore v. Fulham Vestry , 1895, I Q. B. 399. 

(/) PuUen v. Ready , 2 Atk. 591 ; Imham v. Child , 1 Bro. C. C. 92. 


An agreement 
under a mis¬ 
take of law 
binding, where 
the law must 
be taken to 
have been 
known. 


Cases in which 
equity relieves 
against a mis¬ 
take of law. 
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<i.) Where a 
party acts un¬ 
der ignorance 
of a plain and 
well-known 
principle of 


(2.) Surprise 
combined with 
a mistake of 
law remedied. 


as a just foundation for relief ( g ). Thus, if a party, 
acting in ignorance of a clear and settled principle of 
law, is induced to give up a portion of his indisputable 
property to another, under the name of a compromise, 
a court of equity will relieve him from the effect of 
his mistake,— e.g ., if an eldest son and heir-at-law, 
knowing that he was the eldest son, but too ignorant 
to know that he was therefore heir-at-law, should 
agree to divide the estates with his younger brother, 
such an agreement would be held in a court of equity 
invalid, and relief would be granted,— soil, upon the 
ground, that the ignorance of a plain and established 
doctrine, so generally known and of such constant 
occurrence as one of the simplest canons of descent, 
may well give rise to a presumption, that there had been 
some undue influence , imposition , mental imbecility , or 
confidence abused (h). And so also cases of surprise , 
combined with a mistake of law, stand upon a ground 
peculiar to themselves; for in such cases the agree¬ 
ments or acts are unadvised and improvident, and 
without due deliberation ( i ); and where the surprise 
is mutual, there is of course a still stronger ground 
to interfere, for neither party has intended what has 
been done,—they have misunderstood the effect of 
their own agreements or acts; or have presupposed 
some facts or rights existing, as the basis of their 
proceedings, which in truth did not exist (k). 


Compromises, But where the alleged mistake arises not from 
w£adoubt- ignorance of a plain and settled principle of law, but 
iai P ° 1Dtof on a doubtful point of law, a compromise fairly 
entered into, with due deliberation and full know¬ 
ledge, will be upheld in a court of equity ( l ), equally 


($r) Willan v. Willan, 16 Ves. 82 ; Rogers v. Ingham , supra. 

(h) Broughton v. llutt , 3 DeG. & Jo. 501 ; Cooper v. Phipps, supra. 

(i) Ormond v. Hutchinson , 13 Ves. 51. 

( k) Cochrane v. Willis, L. R. 1 Ch. App. 58; Allcard v. Walker, 
1896, 2 Ch. 369. 

( l ) Pickering v. Pickering , 2 Beav. 56 ; Naylor v. Winch, 1 S. & S. 564. 
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as in a court of law (m) ; and when family agreements Family com- 
liave been fairly entered into, without concealment SphTidTifno 
or imposition on either side, each of the parties * u ppressio 
investigating the subject for himself, and each com- suggests falsi. 
municating to the other all he knows, and all the closure ! 111 dlS ' 
information which he has received on the question, 
then, although the parties may have greatly mis¬ 
understood their position and mistaken their rights, 
a court of equity will not disturb the family quiet 
which is the consequence of that agreement (ri)\ 
and these principles will apply, whether the doubtful 
points, with reference to which the compromise has 
been made, are matters of fact or of law (0). But in 
order that a family arrangement may be supported, 
there must be a fuUjind fair communication of all 1 
material circumstances affecting the subject-matter 
of the agreement, which are within the knowledge 
of the several parties,—and that whether such in¬ 
formation be asked for by the other party or not (j >) ; 

“for there must not only be good faith arid honest 
“ intention , but full disclosure; and without full dis - 
“ closure , honest intention is not sufficient ” ( q ). Moreover, Equity will 
the disinclination of equity to set aside a family (or p°sition^f er * 
other) compromise entered into bond fide , will be parties has 
strengthened, where subsequent arrangements have 
taken place on the footing of such a compromise (r) ; 
although, where there has been a mixture of mistake, 
ignorance, imposition, intoxication, and the like, 
equity will set aside the compromise arrived at, 
whether between members of a family or between 
strangers (s). But, of course, where a bond fide pur- 


(wi) Miles v. New Zealand Alford Estate Co. t 32 Ch. Div. 266. 

(n) Qordon v. Gordon , 3 Swanst. 463 ; In re Birchall, 16 Ch. Div. 
41 ; Westby v. Westby, 2 Dr. & War. 503. 

(o) Neale v. Neale , 1 Kee. 672. 

(p) Greenwood v. Greenwood , 2 De G. Jo. k Sm. 28. 

(7) De Cordova v. De Cordova , 4 App. Ca. 692. 

(r) Bentley v. Mac 1 cay y 31 Beav. 143. 

(s) Pcrsse v. Perssc, 7 C. k Fin. 318. 
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Equity will 
uot aid against 
a bond fide 
purchaser for 
value without 
notice. 


II. Mistake 
of fact,—as a 
general rule, 
relie vable. 

Principles on 
which mistake 
of fact re- 
lievable. 

(i.) Fact must 
be material. 


(2.) Fact must 
be such as 
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chaser for valuable consideration without notice is 
concerned, equity will not interfere to grant relief; 
for in such a case the purchaser has at least an equal 
right to protection with the other party ( t ). 

Secondly, as to Mistakes of fact:—An act done or 
contract made under a mistake of fact (i.e. } in igno¬ 
rance of a material fact) is in general relievable in 
equity; but in order to obtaining this relief, the fact 
must be material to the act or contract,—for if the 
act or contract is not materially affected by it, the 
party claiming relief on that immaterial ground will 
be denied it. But assuming that the fact is mate¬ 
rial, then, whether the mistake is that of one party 
only or is the mistake of both the parties to the 
contract, relief will be given, varying only in its 
nature according as the mistake is unilateral or is 
mutual ( u ),— e.g.y if a person should sell a messuage 
to another which was at the time swept away by a 
flood (-r), or should purchase an annuity during the 
life of A. B., and A. B. was already dead ( x ), without 
either party having any knowledge of the fact, equity 
would relieve the purchaser,—upon the ground, that 
both parties intended the purchase and sale of a 
subsisting thing, and implied its existence as the 
basis of their contract; and on the same principle, a 
contract to purchase property which is already the 
purchasers own is relievable,—and that whether the 
mistake is of the purchaser only, or is the mistake 
of both parties (y), and although the Court may 
itself have sanctioned the agreement (z). But it is 
not sufficient, in general, to show, that the fact is 
material; it must, in general, also be shown, that the 


(1) Malden v. Menill y 2 Atk. 8. 

(u) Pa/jct v. Marshall , 28 Ch. Div. 255. 

(v) Ilorc v. Becker , 12 Sim. 465 ; Cochrane v. WUli$> supra, 
(sc) Strickland v. Tamer , 7 Exch. 208. 

( y) Bingham v. Bingham , I Ves. Sr. 126. 

(2) Huddersfield Bank v. Lister , 1895, 2 Ch. 273. 
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fact is one which could not by reasonable diligence party could 
have become known ; for if by reasonable diligence knowledge of 
the fact would have been known, equity will not ?>y diligent 
relieve,—since that would bo to encourage culpable inquiry * 
negligence on the part of persons whose duty it is 
to make all due inquiries. Also, generally, in cases ( 3 .) party hav- 
where one of the contracting parties has knowledge niusthave^ 86 
of a fact material to the contract which he does not been under an 
communicate to the other, it is necessary, in order discover the 
that the latter may set aside the transaction on the fact * 
ground of the other party’s withholding of that fact, 
that the former should have been under an obliga¬ 
tion, not merely moral, but legal or equitable, to 
make the discovery. So also, where the means of ( 4 .) where 
information are open to both parties, and where each formation 
is presumed to exercise his own skill, diligence, and are equally 

. i , . ° open to both, 

judgment with regard to the subject-matter,—where and no confi- 
there is no confidence reposed, but each party is no™eiief. pOSed ’ 
dealing with the other at arm’s length,—equity will 
not relieve. And therefore, where the fact (not 
being a fact amounting to the entire subject-matter 
of the contract) is equally unknown to both parties,— , 

or where each has equal and adequate means of 
information; or where (to the knowledge of both 
parties) the fact is doubtful from its own nature,— 
in every such case, if the parties have acted with 
entire good faith, a court of equity will not inter¬ 
pose (a). The general ground upon which all these General 
distinctions proceed is, that mistake or ignorance of tiirpUncipies 
fact in parties is a proper subject of relief,—only of relief - 
where it either constitutes a material ingredient in 
the contract of the parties, or disappoints their 
intention by a mutual error; or where it is incon¬ 
sistent with good faith, and proceeds from a violation 
of the obligations which are imposed by law upon 
the conscience of either party; but where each 


(a) Mortimer v. Capper , 6 Ves. 24. 
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party is equally innocent, and tliere is* no conceal¬ 
ment of facts which the other party has a right 
to know, and no surprise or imposition exists, the 
mistake or ignorance, whether mutual or unilateral, 
is treated as laying no foundation for equitable 
interference ( b ). 


Oral evidence 
admissible to 
proveaccident, 
mistake, or 
fraud,— 


so as to pre¬ 
vent an in¬ 
justice. 


It is a general rule of law, that oral evidence shall 
in no case be received as equivalent to, or as a sub¬ 
stitute for, a written instrument, where the latter is 
required by law,—or to give effect to a written instru¬ 
ment which is defective in any particular which by 
law is essential to its validity; or to contradict, 
alter, or vary a written agreement, either appointed 
by law or by the mere compact of the parties to 
be the appropriate and authentic memorial of the 
particular facts which it recites. But upon principle, 
oral evidence is admissible to show, that either by 
accident, mistake, or fraud, a written agreement has 
not been constituted the depositary of the true 
intention and meaning of the parties, that is to say, 
misstates their true intention and meaning. To 
enforce the performance of an agreement under such 
circumstances would be the highest injustice; it 
would be to allow an act, originating in innocence,, 
to operate ultimately as a fraud, by enabling the 
party who receives the benefit of the mistake or 
accident to resist the claims of justice, under shelter 
of a rule framed to promote justice (c). And gene¬ 
rally, where, by mistake, an instrument inter vivos 
is not what the parties intended, or there is a mis¬ 
take in it other than a mistake in law, and the 
mistake is clearly made out by admissible and satis¬ 
factory evidence, or is admitted by the other side (d ), 


(6) Jones v. Clifford , 3 Ch. Div. 779 ; Hanley v. Pearson , 13 Ch. Div. 
^ 5 - 

(c) Murray v. Parker , 19 Beav. 308. 

(ti) Davis v. Symonds , 1 Cox, 404. . 
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or is evident from the nature of the case, or from the 
rest of the deed, equity will rectify the mistake (e). 

Courts of equity will grant relief in cases of mis- Mistake im- 
take in mitten contracts, not only when the fact natoeofthe 
of the mistake is expressly established, but also £as<^ an 
when it is fairly implied from the nature of the joint debt 
transaction. A partnership debt, c.g. y as between the f^a several 
partners and their representatives, has been and is debfc - 
treated in equity as the several debt of each partner, 
though it is at law,—that is to say, towards the out¬ 
side creditor,—the joint debt of all; because in such 
cases all the partners have had a benefit from the 
money advanced or the credit given, and the obliga¬ 
tion to pay exists, as between the partners, independ¬ 
ently of any instrument by which the debt may 
have been secured. But where a joint bond has in 
equity,— scil . as between the co-obligors,—been con¬ 
sidered as several, there has been a previous credit 
given to the obligors, and it was not the bond that 
first created, as between them, the liability to pay 
(/); and therefore where the inference of a several 
original debt or liability does not exist, a court of 
equity will not treat the bond or covenant as several,— 
for, as was said in Summer v. Powell (g) y every joint 
covenant is not in equity to be considered as the 
several covenant of each of the covenanters; for 
when the obligation exists only by virtue of the covenant , 
its extent can be measured only by the words in which 
the covenant is expressed; and in such a case, there is 
nothing but the covenant itself by which its intended ex¬ 
tent can be ascertained (< h ),— scil. even as between the 
covenantors themselves and their representatives. 


(e) Fowler v. Fowler, 4 De G. & Jo. 250; Townshend v. Stanyroom , 
6 Ves. 333. 

(/) Kendall v. Hamilton , 4 App. Ca. 504; Cambefort v. Chapman , 
17 Q. B. D. 229. 

(7) 2 Mer. 36. 

(h) Richardson v. Horton , 6 Beav. 187 *, Rawstone v. Parr , 3 Russ. 539. 

2 K 
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Difference of 
remedy, ac¬ 
cording as 
mistake is 
mutual or is 
unilateral. 


Mistakes in 

marriage 

settlements. 

(a.) Both 
marriage arti¬ 
cles and settle¬ 
ment before 
marriage. 


(6.) Settle¬ 
ment after 
marriage. 


When there is a mutual mistake in a deed or 
contract, the remedy is in general to rectify the 
document by substituting the terms really agreed 
to ; on the other hand, when the mistake is uni¬ 
lateral, the remedy is, in general, not rectification, 
but reeission (i); but the court will occasionally, in 
lieu of rescinding the contract, give to the defendant 
the option of taking what the plaintiff meant to 
give (k) y — e.g.y in cases of contracts for a lease or sale 
of lands. And there is less difficulty in reforming 
written instruments where the mistake is made out 
by other preliminary memoranda of the agreement; 
and this is strikingly exemplified in the case of 
marriage settlements, with reference to which the 
following distinctions have been made, namely, (1.) 
When both the marriage articles and the marriage 
settlement were entered into before the marriage, if 
the articles and the settlement vary in their terms, 
the settlement will in general be considered the 
binding instrument, and will not be controlled by 
the articles,—because, as was observed in Legg v. 
Goldwire (/), when all parties are at liberty, the 
settlement will be taken as a new agreement; but 
even in that case, if the settlement purports to be 
made in pursuance of the articles, the settlement will 
be rectified in accordance with the articles (m); and 
if it can be shown that the settlement, although not 
so expressed, was intended to pursue the articles, the 
court will reform the settlement and make it con¬ 
formable to the articles ( n). But (2.) When the 
settlement is made after the marriage, it will in all 
cases, whether expressed to be made in pursuance 


(i) Wilding v. Sanderson , 1897, 2 Ch. 514. 

[k] Paget v. Marshall , 28 Ch. Div. 255 ; Sutherland (Puke) v. Heath- 
cote, 1891, 3 Ch. 504; 1892, 1 Ch. 475. 

4 ( l ) 1 L. C. 17 ; In re Padcock, 17 Ch. Div. 361. 

(m) West v. Erisey , 1 Bro. P. O. 225. 

(n) Bold v. Hutchinson , 4 De G. M. & G. 568; Brcadalbane v. 
Chandos, 2 My. & Cr. 739. 



MISTAKE. 


515 


of the pre-nuptial articles or not, be controlled and 
rectified by them (0). And note, that the true 
contract of the parties will in no case be varied or 
altered; wherefore, in Barrow v. Barrow (p), the 
erroneous belief by the husband and wife on their 
marriage that a particular property stood settled, 
was held to be no ground for rectifying the settle¬ 
ment so as to make it include that property; and 
the court cannot correct a marriage settlement, unless 
when all parties interested thereunder acknowledge 
the mistake and request its correction (q ); but save 
and except in the case of marriage contracts (r), 
including divorce agreements (s), the mistake (as we 
have seen) need not be that of both parties (t) y —re¬ 
scission, and not rectification, being the relief granted 
when the mistake is unilateral; and rescission will 
only be granted on the terms of doing equity (u). 

Where an instrument has been delivered up or ( 2 -) instru- 
cancelled under a mistake 01 the party, and m up or can- 
ignorance of the facts material to his rights derived ^mis^ke^ 
under the instrument, a court of equity will grant 
relief,—upon the ground that the party is conscien¬ 
tiously entitled to enforce such rights; and he ought 
to have the same benefit as if the instrument were 
in his possession with its entire original validity (v). 

As to the remedy offered by equity in cases of the ( 3 -) Defective 
detective execution ot powers arising from mistake , powers, 
the same general principles are applicable as in cases 
of defective execution arising from accident j(x). 


(0) Honor v. Honor , I P. Wms. 123 ; Mignan v. Parry, 31 Beav. 211. 

(p) 18 Beav. 529 ; Tucker v. Bennet , 38 Ch. Div. 1. 

( q ) Sells v. Sells, l Dr. & Sm. 45. 

(r) Bradford v. Romney, 30 Beav. 431. / 

(8) Allcard v. Walker, 1896, 2 Ch. 369. 

(£) Paget v. Marshall, 28 Ch. Div. 255. 

(u) Sutherland {Duke) v. Heathcotc, supra. 

(v) East India Co. v. Donald, 9 Ves. 275. 

(z) See pp. 499-500, supra. 
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(4.) Mistakes 
in wills. 


l 


(a.) Mere 
misdescription 
of legatee will 
not defeat 
legacy, unless, 
legacy ob¬ 
tained by a 
false persona¬ 
tion. 


Semble, the 
objection to 
the bequest 
must now be 
taken in the 
Probate Divi¬ 
sion. 


In regard to mistakes in mils, there is no doubt 
that courts of equity have or had jurisdiction to 
correct them,—when they are apparent upon the face 
of the will, or may be made out by a duo construction 
of its terms; for in cases of mils the intention will 
prevail over the words (y); but, for this purpose, 
the mistake must be apparent on the face of the 
will, otherwise there can be no relief, parol evidence 
(i.e., evidence dehors the mil) not being admissible 
to vary or control the terms of the will, although 
such evidence is admissible to remove a latent am¬ 
biguity in the will (2). It is well settled, that a mere 
misdescription of the legatee will not defeat the 
legacy; and that accidental omissions and clerical 
1 errors in wills will be supplied and rectified by evidence 
to be gathered from the will itself (a ); but wherever 
a legacy is given to a person under a particular char¬ 
acter, which he has falsely assumed, and which was 
alon'e the motive of the gift, he cannot demand his 
legacy (&),—therefore where a woman gave a legacy to 
her husband, when, in point of fact, he was not her 
legal husband, having had a former wife living at 
the date of his marriage with the testatrix, the 
bequest was in equity held void (c); on the other 
hand, where a testator made a will giving all his 
property to his wife, and appointing her sole execu¬ 
trix, and she (it was alleged) was not his lawful 
wife, having had a former husband living, the Court 
of Chancery in a recent case declined jurisdiction,— 
upon the ground that the matter was one for the 
Court of Probate (cl) ; and this latter decision goes 
far towards cutting away altogether the jurisdiction 

t 

(y) Sweeting v. Prideaux , 2 Ch. Div. 413. 

(2) Stcbbing v. Walkey , 2 Bro. C. C. 85. 

(а) Salt v. Pym, 28 Ch. Div. 153; Miller v. Daintrec , 33 Ch. Div. 
198. 

(б) Giles v, Giles , 1 Keen, 692. 

(c) Kendall v. Abbot , 4 Ves. 808. 

(d) Allen v. M'Pherson , 1 H. L. C. 191; Mcluish v. Milton , 3 Ch. 
Div. 27. 
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of the Chancery Division in this class of mistakes 
in wills, and obliges the litigants, apparently, to take 
the objection in the Probate Division, and no longer, 
as heretofore, in the Chancery Division (e). However, (&.) Revoca- 
where a legacy is revoked upon a mistake of facts, on a mistake 7 
equity still gives relief,— e.g ., if a testator revokes of facts * 
legacies to A. and B., giving as a reason that they 
are dead, and they are in fact living, equity will 
hold the revocation invalid, and decree the legacies 
(/); also, a false reason given for a legacy, or for the 
revocation of a legacy, was not in general a sufficient 
ground to avoid the act or bequest in equity; and to 
have such an effect, it must have been clear that no 
other motive mingled in the legacy, and that it 
constituted the substantial ground of the gift or 
bequest (g). 

But in all cases of mistakes, the party seeking Cases in which 
relief must stand upon some equity superior to that relieve W1 not 
of the adverse party, — e.g., equity will not give relief (1.) No relief 
as against a bond fide purchaser for valuable con- a^uperior^ 
sideration (A). Nor will equity relieve one person eqmty * 
claiming under a voluntary defective conveyance IHe^we^n^ 
against another claiming under a voluntary con- voluuteers ; 
veyance (- i ); and it is apparently on this ground 
that, when a testator gives a pecuniary legacy, and 
directs that a sum which he specifies, and which he 
states he has already advanced to the legatee, is to 
be deducted from the amount of the legacy, the 
legatee is held to be bound by the amount of the 
advance as stated, and is not at liberty to adduce 
evidence to show that the amount was in fact less 


(e) Betts v. Doughty, 5 P. D. 26; Morrell v. Morrell, 7 P. D. 68 ; Re 
Marchant, 1893, 2 54- 

(/) Campbell v. French , 3 Ves. 321. 

(#) Kendall v. Abbot, 4 Ves. 808; Box v. Barrett, L. R. 3 Ex. 244 ; 
Boddington v. Clairat , 25 Ch. Div. 685. 

{h) Powel v. Price, 2 P. Wms. 535 ; Davies v. Davies , 4 Beav. 54. 
(i) Moodie v. Reid, 1 Mad. 516. 
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(2a.) Or where (k). Nor will the remedial powers of courts of equity 
decided fatal exten d to the supplying of any circumstances for the 
by statute. want of which any statute has declared the instru¬ 
ment void (/); but the court will, in a proper case, 
be astute to give relief, even although the relief may 
primd facie appear to be against the express pro- 
the visions of the statute,— e.g .. in Hall-Dare v. Hall-Dare 
statute will (m), the court did not find itself prohibited by the 
the equitable statute 3 & 4 Will. IV. c. 74, s. 47, from exercising 
remedy, ex- j^s ordinary iurisdiction to rectify a deed of re- 

cepting so far J J 

as it expressly settlement on the ground of mistake, although that 
exc u es i. f j ee( j ] ia( j b een enrolled as a disentailing assurance 
under the Act; sell, the Act, when it excluded, by 
section 47, the jurisdiction of equity, excluded it 
only so far as regarded the destruction or non¬ 
destruction of the entail, but not further,—conse¬ 
quently the jurisdiction to rectify remained; and a 
contract to levy a fine or to suffer a common recovery 
was, and a contract to execute a disentailing deed is, 
enforceable in equity,—but, of course, only as against 
the contracting party himself ( n ). 


(&) In re Aird's Estate , 12 Ch. Div. 291 ; Ward v. Wood, 32 Ch. 
Div. 517 ; In re Rowe, Pike v. Hamlyn , 1898, I Ch. 153. 

( l ) Dixon v. Ewart , 3 Mer. 322. 

(m) 31 Ch. Div. 251. 

(n) Banks v. Small , 36 Ch. Div. 716. 
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CHAPTER III. 

ACTUAL FRAUD. 

Courts of equity have always exercised a general i n what cases 
jurisdiction in cases of fraud, the jurisdiction being equity^ ven m 
sometimes concurrent with, and sometimes exclusive 
of, that of the common law courts. There are frauds 
for which the common law has always afforded com¬ 
plete and adequate relief,—and in these cases, equity 
had no occasion to intervene (a); but there were, and 
(notwithstanding the fusion of law and equity) there 
still are, many cases in which fraud is practically 
irremediable at law, and over these courts of equity 
exercise an exclusive jurisdiction ( b ). Moreover, Difficulty of 

fraud being infinite, the court will not define it, or fn lints fraud 
establish any invariable rule as to the relief which it variefcies - 
will give, or the class of cases in which it will relieve; 
and we shall therefore best show the extent of the 
equity jurisdiction over fraud by an examination of 
the classes of cases in which the court has relieved. 

But before proceeding to that examination, it is Equity acts 
proper to here observe, that although courts of law, emience aker 
equally with courts of equity, hold that fraud is not ^ ia 
to be presumed, the courts of equity will act upon fraud, 
presumptions of fraud more readily than the courts 
of common law will do. In other words, the courts 
of equity will hold fraud established, by presumptive 
evidence which would not be sufficient in a court of 


(a) Hoare v. Bremridye, L. R. 8 Ch. App. 22. 

(b) Whittemore v. Whittemore, L. R. 8 Eq. 603 ; In re Terry <k White'* 
Contract , 32 Ch. Div. p. 14. 
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Actual fraud. 


Of two kinds. 

I. Arising 
irrespectively 
of position of 
injured party. 

(a.) Misrepre¬ 
sentation. 
Where the 
party makes 
it intention¬ 
ally,—and 
with intent 
to mislead. 


law to support a verdict (c); or, to express the matter 
more fairly, various circumstances (which at law would 
not have weighed materially with a jury) are permitted 
by the Chancery judges, drawing inferences from their 
varied experiences of like transactions, to influence 
their minds in arriving at their own conclusions upon 
the case; but, strictly speaking, nothing is or can be 
evidence in equity which is not also evidence at law ( d ). 

There are two principal varieties of Fraud, namely, 
Actual Fraud and Constructive Fraud. Now, Actual 
Fraud may be described, as being some act or thing 
done or omitted, purposely and with a view to doing 
an injury to some one; and such frauds may arise, 
either (i) Irrespectively of any peculiarity in the- 
position of the injured party; or (2) Chiefly from a 
consideration of that peculiar position. And the first 
principal variety of actual fraud, considering it apart 
from any peculiarity in the position of the parties, 
is misrepresentation or suggestio falsi . For where a 
party intentionally misrepresents a material fact, and 
so produces a false impression, that is a positive fraud 
(e); and if the party to whom the misrepresentation 
is made acts upon it, to his damage (/), the other 
party will be liable for such damage to the party he 
has so misled,—and even to any third party who acts 
upon it, provided it appear that the false representation 
was made with the intent that it should be acted upon 
by such third person (g ); and misrepresentations will 
amount to fraud, not only where they are known to 
be false by those who make them, but also (at least, 
for some purposes, and for some purposes only) ( 7 i), 

(c) PuUager v. Clarke , 18 Ves. 483. 

(d) In re Terry <£? Whites Contract, 32 Ch. Div. 14. 

( e ) HUZ v. Lane, L. R. 11 Eq. 215. 

(/) Slim v. Croucher, I De G. E. & J. 518 ; Cann v. Wilson, 39 
Ch. Div. 39. 

(<7) Ban'y v. Croskcy, 2 Johns. & Hem. 22 ; Angus v. Clifford, 1891, 
2 Ch. 449. 

(A) Peek v. Derry , 14 App. Ca. 337 ; Le Lievre v. Gould , 1893, 1 Q* 49 1 * 
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where they are made by persons who do not know 

them to be true or false and yet make them,—or who 

believe them to be true, when, in the due discharge 

of their duty, they ought to have known, and ought 

to have remembered, the fact which negatives the 

truth of the representation made (i). Any deviation 

from the truth is, of course, contrary to the good 

faith that ought to prevail in contracts; but the mat misre- 

misrepresentation which is to justify the recission of are*matter for 

a contract must be a fraus dans locum contracted ,—that J'j * 1 | e ^ Iisrepre 

is, a misrepresentation of some material fact giving sentation most/ 

occasion to the contract, being either the assertion materiaHact, 

of a fact on which the person entering into the » mus / 

r , 0 be a case of 

contract relied, or else the suppression of a fact the fraus dans 
knowledge of which it is reasonable to infer would 
have made him abstain altogether from entering 
into the contract (IS) ; and a mere intention may, in 
particular cases, amount to a material fact within 
the meaning of this rule (Z). Again, the misrepre- (2.) Misrepre¬ 
sentation must (at least in cases of vendor and mustfat least 
purchaser) be not only of something material, but 
of something in regard to which the one party places something in 
a known trust or confidence in the other; but if the .^confidence 1S 
purchaser, having to judge for himself, does not reposed * 
avail himself of the means of knowledge open to 
himself, he cannot be heard to say that he relied on 
or was deceived by the vendors misrepresentations 
(m),—unless, perhaps, where the vendor has done 
something which leads him to abstain from properly 
inquiring (ri). But the language of puffing, however 
much a departure from the truth, will not amount to 
a fraud in law ,—Simplex commendatio non obliged; and 
if the misrepresentation be merely matter of opinion, 


(t) Rawlins v. Wickham , 3 De G. & Jo. 304. 

(k) Pulsford v. Richards , 17 Beav, 96 ; Peek v. Berry , supra. 

( l ) Edgxngton v. Pitzmauricc, 29 Ch. Div. 459. 

(m) Tamplin v. James , 15 Ch. Div. 215. 

(n) Benny v. Hancock , L. R. 6 Ch. App. 1 ; Cecil v. Webster , 30 Beav. 
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(3.) The party 
must be mis¬ 
led by the mis- 
i representation 
to his preju¬ 
dice. 


Frauds consist¬ 
ing in mis¬ 
representa¬ 
tions by 
directors of 
companies. 


in regard to which each party must be taken to rely 
on his own judgment, there is not, of course, in such 
a case, any actionable fraud at all; yet what at first 
sight appears to be matter of opinion merely, may, 
under exceptional circumstances, become a very 
material element of fraud (0). Of course, if the 
party to whom a misrepresentation is made was not 
misled by it, or if he knew it to be false, it cannot 
have influenced his conduct (p ); and if the misrepre¬ 
sentation is merely ambiguous, the party complaining 
of it as a fraud must show* * the sense in which he 
understood it (q). 

In the case of misrepresentations made by the 
directors of joint-stock and other companies, the 
company is responsible for the damage to the extent 
of the profits it has made thereby, and otherwise the 
remedy is against the directors personally (r); and 
the defrauded person may, in such a case, recover,— 
or (as the case may be) prove for,—the amount paid 
by him to the company (s); and as regards the 
fraudulent directors, they are jointly and severally 
liable, and the action may therefore be brought 
against one or more of them alone without the other 
or others (t). But if any director be himself innocent, 
although his co-directors are fraudulent, he is not 
liable, e.y., to refund dividends received by him, and 
which have been wrongfully paid out of capital ( u ); 
and no action lies against the executor of a deceased 
fraudulent director, unless to the extent (if any) that 
his estate has profited by the fraud (^). 


(0) Smith v. Land and House Property Corporation , 28 Ch. Div. 7. 
\p) Redgrave v. Hurd, 20 Ch. Div. 1 ; Edgington v. Fitzmauricc, 
29 Ch. Div. 459. 

(7) Smith v. Chadwick, 20 Ch. Div. 27 ; 9 App. Ca. 187. 

(r) Western Bank of Scotland v. Addie, L. R. 1 Sc. App. 145. 

(*) Allison*s Case , L. R. 15 Eq. 394. 

(0 Parker v. Lewis . L. R. 8 Ch. App. 1035. 

(u) In re Durham <t' Co., 25 Ch. Div. 752. 

(v) Peek v. Ourney, L. R. 6 H. L. 377. 
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Generally, where a person has been induced to enter Remedy 
into a contract by a material misrepresentation of the p^tentTtion* 
other party, the latter shall be compelled to make ™“ d be a ™* de 
it good at the option of the former, if the representa- where it cau¬ 
tion be one which can be made good; and if not, 
the person deceived shall be at liberty to avoid the 
contract (, x ); and the court mil in a proper case 
rescind the contract (y); and no one can keep a 
profit obtained by the fraud of another, unless he is 
himself free from the fraud and has given valuable 
consideration (2). The defrauded party may, how¬ 
ever, by his subsequent acts, deprive himself of all 
right to relief; as if, with full knowledge of the 
fraud, he gives a release to the party who has de¬ 
frauded him or continues to deal with him (a); but 
his subsequent acts mil, when it is possible to do so, 
be interpreted as being consistent with the intention 
to retain his right to relief (b). 

The second principal variety of actual fraud, con- (6.) Suppress™ 
sidering it apart from any peculiarity in the position g^^of 
of the parties, is concealment or suppressio veri ,—a ™\y 

suppressio veri being as fatal as a suggestio falsi. But it party was 
is not every concealment, even of material facts, which obi1g!tion S to l 
mil entitle a party to the interposition of a court disclose * 
of equity; for, in general, the concealment must, in 
order to be actionable, amount to the suppression of 
facts which the one party was bound in legal duty to 
disclose to the other party (<c ); and in general, as between 
vendors and purchasers of real estate, the purchaser 
is under no legal duty to the vendor,—for, as was 


(x) Rawlins v. Wickham, 3 De G. & Jo. 304, 322 ; Attorney-General 
v. Ray, L. R. 9 Ch. App. 397. 

(y) Newbigging v. Adam, 13 App. Ca. 308. 

(z) Bridgeman v. Green, Wilm. 64; Vane v. Vane , L. R. 8 Ch. 
App. 383 ; Marsh v. Joseph, 1897, I Ch. 213. 

(а) Mitchell v. Homfray, 8 Q. B. D. 587. 

(б) Imperial Ottoman Bank v. Securities Investment Corporation , 
W. N. 1895, p. 23. 

(c) Turmer v. Harvey, Jacob, 178 ; Turner v. Green , 1895, 2 Ch. 206. 
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Duty of pur¬ 
chaser, on a 
sale by the 
court,—on his 
undertaking 
to give the 
court in¬ 
formation. 


As to intrinsic 
defect in per- 


said by Lord Thurlow in Fox v. Mackrcth (d), if A., 
knowing of a mine on the estate of B., of which he 
knows B. to be ignorant, should contract to purchase 
that estate, the contract would be good, although B. 
should be left in ignorance of the existence of the 
mine. On the other hand, a vendor is under certain 
well-recognised legal duties towards the purchaser; 
and if, e.g., a vendor should sell an estate, knowing 
he had no title to it, or knowing that there were 
incumbrances on it of which the vendee was ignorant, 
the suppression of such a fact, affecting the title in 
whole or in part, is a fraud which avoids the sale 
(e). And the intending purchaser even may place 
himself in such a position as to incur the duty of 
making certain disclosures,— e.g. y a purchaser of 
property which is being sold under the direction of 
the court, if he lay any information at all before 
the court on any particular point, in order to pro¬ 
cure the sanction of the court to the sale, must lay 
before it all the information he possesses that is 
material on that particular point, to enable the court 
to form a correct opinion; and he is under this 
duty, whether the court asks for the information or 
not,— scil. because of his undertaking to give the in¬ 
formation ; but, apparently, he may in general ab¬ 
stain altogether from laying any information whatever 
before the court (/); and merely because he has 
undertaken to give information as to one particular 
point, he is not thereby considered to have under¬ 
taken to give information also on other particular 
points, notwithstanding that such other points may 
be material in procuring the sanction of the court to 
the sale (g ). Also, in many cases, especially in the 
case of sales of personal chattels, the maxim caveat 


(d) 2 Bro. C. 0 . 420. 

(e) Edxeards v. M'Leay, 2 Swanst. 2S7. 
(/) Boswell v. Coahs, II App. Ca. 232. 
(rj) Boswell v. Coals, supra. 
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emptor is applied; and unless there be some mis¬ 
representation or artifice to disguise the thing sold, 
or some warranty as to its character or quality, or 
unless the vendor is under some obligation to make 
a disclosure, the vendee is understood to be bound 
by the sale, notwithstanding there may be any in¬ 
trinsic defects in the property, known to the vendor 
but unknown to the vendee, materially affecting its 
value, and regarding which the vendor has merely 
held his tongue ,—Nam qui tacet non videtur affirmare 
(Ji). But there are cases where, from the very 
nature of the transaction, the silence of the party—his 
mere concealment of a fact—imports, and is deemed 
equivalent to, a direct affirmation. For example, in 
cases of insurance, the facts and circumstances affect¬ 
ing the risk are generally Avithin the knoAvledge of 
the insured only, and the insurer or undenvriter 
places trust and confidence in him as to all such 
matters,—and the insured is therefore bound to com¬ 
municate to the underwriter all the facts and cir¬ 
cumstances material to the risk that are Avithin his 
knoAvledge; and if they are withheld, whether the 
concealment be by design or by accident, it is 
equally fatal to the contract ( i ) ; and as regards life 
insurances in particular, it will generally happen, 
that matters of opinion (< e.g ., Avhether the intending 
assured is of temperate habits), stated in ansAver to 
the specific questions addressed to the intending 
assured (or to his referees), are really matters of fact, 
and material facts affecting the insurance (k). 


so.nal chattels, 
caveat emptor ;/ 
unless there 
be some arti¬ 
fice or war¬ 
ranty, or 
vendor was 
bound to dis¬ 
close. 


Silence tanta¬ 
mount to 
direct affirma¬ 
tion,—but in 
exceptional 
cases only, 
—c.g., 
cases of in- 


Inadcquacy of consideration, or any other inc- inadequacy of 
quality in the bargain, is not to be understood as wUlm^rsc 
constituting per se a ground to avoid a bargain in a con " 


(A) Walker v. Symonds , 3 Swanst. 62. 

(1) Proud foot v. Montefore, L. R. 2 Q. B. 511 ; London Assurance 
Co. v. Mantel , II Ch. Div. 363; Tate v. Jlyslop , 15 Q. B. D. 368. 

(k) Thomson v. T Ycems, 9 App. Ca. 671. 
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Inadequacy 
evidence of 
f raud ,—es¬ 
pecially an 
inadequacy 
shocking the 
conscience, or 
coupled with 
other circum¬ 
stances of 
suspicion. 


Harrison v. 
Quest ,—an 
apparent in¬ 
adequacy ex¬ 
plained 
away. 


equity (J ); for courts of equity, equally with courts 
of law, assume that every one not under some dis¬ 
ability or incapacity is entitled to dispose of his pro¬ 
perty at whatever price he himself fixes, and upon 
whatever terms he chooses (m); and besides, the 
value of a thing is what it will produce,—and one 
man may sell for less and another for more; and 
the sole inducement to the purchaser may have 
been the lowness of the price. There may, however, 
be such unconscionableness or inadequacy in a bargain 
as to demonstrate per se some gross imposition or 
undue influence, and in such cases courts of equity 
will interfere upon the ground of inadequacy alone; 
and where the inadequacy is not of that shocking 
character, still, if there are other ingredients in the 
case of a suspicious nature, the inadequacy is a 
strong element and evidence of fraud (n ),—as if the 
party is importunately pressed, or is suddenly drawn 
into the bargain without being permitted to consult 
disinterested friends (0). But circumstances, although 
at first sight suspicious, may be explained away con¬ 
sistently with perfect honesty and fairness; and even 
an apparent gross inadequacy may not be a real 
inadequacy when everything is known,—thus, in 
Harrison v. Guest (p ), where, after the death of a 
vendor, the sale was impeached by his representa¬ 
tives, on the ground that at the time of the sale he 
was an illiterate bedridden old man of seventy-one 
years of age, and had acted without independent 
professional advice, and had conveyed away the pro¬ 
perty in question, of the value of £400, for the con¬ 
sideration of a provision by way of board and lodging 
during his life, which only endured six weeks after the 


(l) Harrison v. Guest , 6 De G. M. & G. 424. 

(m) In re Wragg, 1897, I Ch. 796. 

(n) Harrison v. Gucst t supra. 

(0) Rees v. De Bcrnhardy , 1896, 2 Ch. 437. 
(p) 6 De G. M. & G. 424. 
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conveyance,—It was held (the evidence showing that 
the* vendor had declined to employ professional advice 
for himself), that the transaction was not impeachable 
on the mere ground of the apparent inadequacy of 
the consideration (q ). 

And, of course, courts of equity will not, even m Fraudulent 
cases of gross inadequacy, relieve if the parties can SSaUyvalid 
no longer be placed in statu quo (r). For, in general, until avoided, 
contracts affected with fraud are voidable only, and 
not void; wherefore, such a contract is valid until 
it is repudiated; and the rescission or repudiation Circumstances 
may become impossible after the rights of third recission im- 
parties have intervened,— e.g a fraudulent contract p0SSlble * 
to take shares in a company cannot be rescinded 
after the commencement of the winding up of the 
company (5) ; a de facto removal of the shareholder s 
name from the register, or even the commencement 
of an action for the removal, is, however, a sufficient 
repudiation of the fraudulent contract. The court 
will not, however, readily conclude that the de¬ 
frauded party has given up his right to relief,—and 
mere delay in asserting the right to relief, if it is 
excusable and excused (t), or if it has done no 
harm in the meantime (u), will not be considered an 
abandonment of the right to relief; and, of course, 
if the fraudulent contract should in any case be 
void, then no repudiation of it is required,—but this 
very rarely happens. Occasionally also, contracts for No recission 
shares, although fraudulent, are not voidable even; nScent*third 
for if A. by fraud induces B. to buy A/s shares, parties - 


(9) Abbot v. Swordcr , 4 De G. & S. 448. 

(r) North v. Anscll, 2 P. Wms. 619. 

(s) Spackman v. Evans , L. R. 3 H. L. 171 ; In re Cape Breton Co., 
29 Ch. Div. 795 ; and S. C. (sub nom. Cavendish-Bentinck v. Fenn ), 
12 App. Ca. 652 ; Ladywell Company's Case , 35 Ch. Div. 400. 

(£) Tibbatts v. Boulter , W. N. 1895, P* I 5 2, 

(u) Imperial Ottoman Bank v. Securities Investment Corporation , 

W. N. 1895, P- 23. 
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and the company is not implicated in A!s fraud, there 
the contract will hold good as between B. and the 
company, and B.’s remedy is against A. only, and is 
for a re-transfer of the shares and an indemnity; 
and the rule is the same even if A. be a director of 
the company. But if the company is at all impli¬ 
cated in the fraud,—directly or indirectly,—then 
the contract would be voidable as against the com¬ 
pany even,—and that although the fraudulent mis¬ 
representations were verbal only, by the mouths of 
the company's officers (^). 


Frauds which 
are so by force 
of statute 
merely. 

Compauies 
Act, 1862,— 
s. 164. 


Companies 
Act, 1867,— 
a. 38. 


Companies 
Act, 1867,— 
*. 25. 


There are certain frauds in relation to companies 
which are frauds by force of statute merely. Thus, 
under the 164th section of the Companies Act, 
1862, any conveyance, mortgage, &c., which, in the 
case of an individual trader, would be a fraudulent 
preference on his bankruptcy, is a fraudulent pre¬ 
ference on the winding up of the company, and may 
be set aside accordingly,—but of course only for the 
benefit of the general body of creditors, and not for 
the benefit of any one individual creditor (x). And, 
under the 38th section of the Companies Act, 1867, 
the non-disclosure of contracts between the pro¬ 
moters of a projected company and the persons con¬ 
tracting with them, if the contracts are of a kind to 
influence the prospective shareholders, renders the 
prospectus fraudulent (y),—the promoters, when at 
least they are the sole source of information, or are 
otherwise bound to disclose, being in a sort of fidu¬ 
ciary relation towards such shareholders, and liable 
for concealment as well as for misrepresentation (z); 
also, note, that if any such contract is in its own 


(v) Lyndc's Case, 1896, I Ch. 178. 

(z) Willmott v. London Celluloid Co,., 34 Ch. Div. 147. 

(y) New Sombrero Phosphate Co. v. Erlanger, 3 App. Ca. 1218; 
Andrews v. Mockford , 1896, I Q. B. 372. 

( z) Lidney tfc Wigpool Co. v. Bird , 33 Ch. Div. 85. 
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nature fraudulent, the mere registration of it under 
section 25 of the Companies Act, 1867, will not cure 
it (a); and note also, that a prospectus which is 
otherwise fraudulent, is not good, merely because it 
discloses all such contracts ( b ); and note also, gene¬ 
rally, that making payments out of capital, which improper pay- 
ouglit to be paid (if paid at all) out of profits only, ™jj^ s gene ' 
is a fraud in the nature of a misfeasance by the 
directors and other officials of the company, for 
which they are answerable to the shareholders (c) 

—unless, semble, where in any case the damages are 
too remote (d). Also note, that although you may 
lawfully apply portion of the capital in the payment 
of interest on prepaid shares ( e ), yet you cannot 
issue shares at a discount (/),—but you may issue 
the shares at a premium; and you may issue bonds 
or debentures either at a discount or at par or at 
a premium. Moreover, a company may not buy its 
own shares (g ); nevertheless, a company which is 
otherwise duly constituted under the Companies Act 
is not a fraudulent company, merely because it is 
(in effect) a one-man company (h). 

As regards actual frauds arising chiefly from a 11. Cases of 
consideration of the peculiar position of the injured f^m the* 11 ’ 15 
parties,—The law requiring that there shall be free ^ndition of 
and full consent to bind the parties, and such consent parties, 
supposing three things, namely, a physical power, a consentnec”.- 


(a) Eddy stone Company Case, 1893, 3 Ch. 9; In re Wragy, 1897, 
I Ch. 796. 

(b) Aaron's Reefs v. Twiss, 1896, A. C. 273. 

(c) The Oxford Benefit Building Society, 35 Ch. Div. 502 ; Leeds 
Estate Co. v. Shepherd, 36 Ch. Div. 787; Vemcr v. General Trust 
Co., 1894, 2 Ch. 239. 

(d) In re Kingston Cotton Mill Co., 1896, 1 Ch. 331 ; 1896, 2 Ch. 
279. 

(e) Loch v. Queensland Investment Co., 1896, A. C. 461. 

(/) Ooregum Gold v. Roper , 1892, A. C. 125. 

{g) Trevor v. Whitworth, 12 App. Ca, 409. 

(A) Salomon v. Salomon A- Co., 1896, A. C. 22. 


2 L 
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aary to every 
agreement. 


Gifts and 
legacies on 
condition 
against marry¬ 
ing without 
consent. 


i. Person 
non compos 
mentis ^— 
his contracts 
are usually 
void. 


2. Drunken¬ 
ness,— 
amounting 
to a want of 
understand¬ 
ing, contracts 
how affected 
by. 


moral power, and a free exercise of these powers (i), 
—it follows, that if either of these two powers is 
defective, or if the exercise of either is hindered, the 
act or contract is not binding. And further, if the 
power be, one of consenting to a marriage, the 
power must be exercised fairly and without bias; 
and the court mil interfere to prevent any undue 
bias, and also to secure fairness in the giving or 
withholding of the consent,—therefore, in the case 
of gifts or legacies given upon condition that the 
donees or legatees shall not marry without the 
consent of parents, guardians, or other confidential 
persons, the doctrine is now firmly established, that 
courts of equity will not suffer the manifest object 
of the condition to be defeated by the fraud, or by 
the dishonest, corrupt, or unreasonable refusal, of the 
party whose consent is required to the marriage (k). 
And hence also, (i.) The contract of a person 71071 
compos mentis , wherever there is not entire good faith, 
or the contract is not just in itself and for the 
benefit of the non compos , will be set aside in a court 
of equity; but where the contract is entered into with 
good faith, and is for his benefit, courts of equity, as 
well as of law, will uphold the transaction; also, if a 
purchase is made in good faith, without any knowledge 
of the incapacity, and no advantage has been taken 
of the non compos } courts of equity will not interfere 
to set aside the contract, if injustice will thereby be 
done to the other side, especially if the parties cannot 
be placed in statu quo ( l ). (2.) But to set aside any 

act or contract on account of drunkenness, it is not 
sufficient that the party is under undue excitement 
or lethargy from liquor,—unless it be of such a 
degree as that the party is utterly deprived for the 


(t) Allcard v. Skinner , 36 Cb. Div. 145; Morley v. Loughnan, 1S93, 
I Ch. 736. 

(A) Dashwood v. Bidkeley , ioVes. 24 s; Clarke v. Parker , 18 Ves. 18. 
( 1 ) Molton v. Camroux , 4 Excb. 17 ; Manby v. Bewicke } 3 K. & J. 342. 
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time of the use of his reason and understanding; but, 
of course, where there has been some contrivance to 
draw the party into drink, the court might in that 
case relieve,—for in general, courts of equity, as a 
matter of public policy, do not incline, on the one 
hand, to lend their assistance to a person who has 
obtained a deed or agreement from another in a state 
of intoxication, and, on the other hand, they are 
equally unwilling to assist the intoxicated party (un¬ 
less he was wholly incapacitated as aforesaid) to get 
rid of his agreement or deed merely on the ground 
of his intoxication at the time, but they leave the 
parties to their ordinary remedies at law, unless there 
has been some contrivance or some imposition prac¬ 
tised (711). (3.) Closely allied to the foregoing are 
cases where a person, although not positively noil 
compos, is yet of such great weakness of mind as to 
be unable to guard himself against imposition,—for 
in such a case, if the circumstances justify the con¬ 
clusion, that the party has been imposed on, the 
transaction will be void in equity; and the burden 
of proof is on the other party to show that no unfair 
advantage was taken of the weakness (n). And the 
like rules are applicable as regards 'wills obtained by 
the exercise of undue influence over the testator or 
testatrix,—for wills are in this respect upon the like 
footing with contracts, being an alienation of the 
property of the deceased, and usually to persons 
other than those who would (in the absence of such 
alienation) be entitled at law to the property; but in 
order to establish undue influence sufficient to invali¬ 
date a will, it must be shown, that the volition of the 
testator was repressed so as that he did what he did 
not desire to do; and the mere fact that, in making 
his will, the testator was influenced by, e.g., immoral 


3. Imbecile 
persons,— 
where there 
has been im¬ 
position. 


Undue in¬ 
fluence,—on 
weak 
testators. 


(m) Clarkson v. Kitson, 4 Gr. 244. 

(n) Longmate v. Ledger , 2 Giff. 164. 
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4. Persons of 
competent un¬ 
derstanding, 
under undue 
influence. 


(a.) Duress. 


(6.) Extreme 
necessity. 


5. Infants,— 
the contracts 
of, when and 
when not 
binding. 


( o) or religious ( p ) considerations, does not amount to 
such undue influence, so long as the dispositions con¬ 
tained in the will express the wishes of the testator. 
(4.) Cases of an analogous nature may be easily put, 
where the party is subjected for the time to undue 
influence, although in other respects and at other 
times he is of competent understanding,—as where 
he does an act or makes a contract when he is under 
duress, or under the influence of extreme terror, or 
of threats, or of apprehensions short of duress. For 
in cases of this sort, he has no free will, but stands 
in vinculis; and the constant rule in equity is, that 
where a party is not a free agent, and is not equal to 
protecting himself, the court will protect him (^); 
and circumstances of extreme necessity and distress, 
although not accompanied by restraint or duress, 
may in like manner justify the court in setting 
aside a contract on account of some imposition atten¬ 
dant upon it (r), or on account of its improvidence 
coupled with such necessity or distress as afore¬ 
said (5). (5.) The acts and contracts of infants (not 

being for necessaries) are not, as a general rule, bind¬ 
ing upon them, because the presumption of law is 
that they have not sufficient reason or understanding 
to bind themselves. There are indeed certain cases 
in which infants are permitted by law to bind 
themselves by their acts and contracts; for,—not to 
mention contracts for necessaries suitable to their 
degree and quality, which are, of course, binding 
upon them when they are not otherwise supplied 
with necessaries (t ),—infants are also bound by con- 
l tracts of hiring and service, and by acts which the 


(0) Wing rove v. Wing rove, II P. D. Si. 

(p) Allcard v. Skinner , supra; Morley v. Loughnan , supra. 

(5) Uawes v. Wyatt, 3 Bro. C. C. 158. 

(r) Oould v. Okeden t 4 Bro. P. C. 199 ; James v. Kerr , 40 Ch. Div. 
449 - 

{*) Rees v. De Btmardy, 1896, 2 Ch. 437. 

(0 Barnes v. Toye, 13 Q. B. D. 410; Johnstone v. Marks , 19 Q. B. 
D. 509. 
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law requires them to do. But, generally, infants are 
favoured, both at law and in equity, in all things 
which are for their benefit, and are saved from being 
prejudiced by anything which is to their disadvan¬ 
tage,—this rule being, however, designed as a shield 
for their protection, and not as a means of enabling 
them to perpetrate a fraud or injustice on others 
(u ); wherefore an infant may make a valid gift of 
his property, when he is fully capable of managing 
his own affairs, and there is no influence brought 
to bear upon him in making the gift (^). And note, 
that there used to be an important difference between Distinction 
the acts and contracts of infants on the one hand, J^aticfand 
and those of lunatics, idiots, &c., on the other,—for ^^rds'their 
the act or contract of a lunatic or idiot was and is contracts. 
ab initio void, and can never be validated in any 
mode ,—soil if the other contracting party has known 
of the lunacy at the date of making the contract 
(x ); but of the acts and contracts of infants, while 
some are wholly void, others used to be merely 
voidable; and where they were voidable, it used to 
be in the election of the infant to avoid or confirm 
them when he arrived at full age, his confirmation 
being in writing. In general, where a contract (not 
being his own personal contract) may be for the 
benefit of an infant, it is voidable only,—and he must 
elect either to confirm or to avoid it, as well at law 
as in equity; and he must do so within a reasonable 
time (y); but where such a contract can never be 
for his benefit, it is utterly void; and under the infants Relief 
Infants Relief Act, 1874 ( z ), money-lending and Act ’ l8y4 * 
money-raising contracts, and all other personal eon- 


(u) Lempriere v. Lange , 12 Ch. Div. 675. 

(?) Taylor v. Johnstone , 19 Ch. Div. 603 ; lloblyn v. Hoblyn, 41 Ch. 
Div. 200. 

( x ) Imperial Loan Co . v. Stone , 1892, I Q. B. 599. 

(y) Partridge v. Partridge , 1894, I Ch. 351 ; In re Laxon & Co. y 
1892, 3 Ch. 555 ; Clement's Case y 1894, 2 Q. B. 482. 

(2) 37 & 38 Viet. c. 62. 
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6. Femes covert 
had not capa¬ 
city to contract 
at law, but 
might do so as 
to their sepa¬ 
rate estate in 
equity. 


Their capacity 
under the Acts 
of 1882 and 
1 893 - 


tracts of the infant (not being for necessaries), are 
made utterly void (a),—and these are therefore not 
confirmable by the infant upon his attaining age; 
and he cannot be made a judgment debtor in respect 
thereof ( [b ). But the marriage articles of an infant 
would, semble , be good as a contract for necessaries 
(c),—at all events, such a contract would not be void, 
but voidable, and therefore would be either confirmed 
or repudiated by the infant on (and within a reason¬ 
able time after) his attaining the age of twenty-one 
years (d ); also, money actually paid by an infant 
under a void contract ( e.g . 9 upon an agreement for 
renting a tenement and for the purchase of the 
furniture therein) cannot be recovered back, there 
having been part enjoyment by the infant,— seats, 
if there has been no such part enjoyment (e). (6.) 

In regard to femes covert , the case used to be still 
stronger; for, generally speaking, at law they had 
no capacity to do any acts or to enter into any 
contracts, such acts and contracts being treated as 
mere nullities. Courts of equity, however, broke in 
upon this doctrine, and in many respects treated the 
wife as capable of disposing of her own separate 
property, and of doing other acts as if she were 
a feme sole; and in cases of this latter sort, the same 
principles used to apply to the acts and contracts of 
a married woman as would have applied to her as 
a feme sole ,—unless the circumstances gave rise to 
a presumption of fraud, imposition, unconscionable 
advantage, or undue influence. And now, under 
the Married Women's Property Acts, 1882 and 


(а) Coxhcad v. Mxdlis , 3 C. P. Div. 439; Smith v. King , 1892, 2 Q. 
B. 543 - 

(б) Ex parte Beauchamp , 1894, I Q. B. I. 

(c) Duncan v. Dixon , 44 Ch. Div. 211. 

(1 d ) Carter v. Silber , 1892, 2 Ch. 278 ; S. C. (sub nom. Edwards v. 
Carter ), 1893, A. C. 360 ; Farrington v. Forrester , 1893, 2 Ch. Div. 461. 

(«) Valentini v. Canali , 24 Q. B. D. 166; and see Corps v. Overton , 
10 Bing. 252 ; Hamilton v. Vaughan Co.> 1894, 3 Ch. 589. 
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1893, a married woman may maintain an action in 
her own name for the recovery,—and has the 
same remedies, civil as well as criminal, for the 
protection,—of property declared by the Act to be 
her separate property, as though she were a feme 
sole; and, so far as regards such separate property, 
she is made fully capable of entering into contracts 
of every kind, equally as a man may do, and with 
(in effect) the same consequences. 


( 536 ) 


CHAPTER IV. 


CONSTRUCTIVE FRAUD. 


Constructive 

fraud. 


Three classes 
of constructive 
frauds. 


By constructive frauds are meant such acts or con¬ 
tracts as, although not originating in any actual 
design or contrivance to perpetrate a positive fraud 
or injury upon other persons, are yet,—by reason of 
their tendency to deceive or mislead other persons, 
or to violate private or public confidence, or to impair 
or injure public interests,—deemed equally repre¬ 
hensible with positive frauds, and therefore are pro¬ 
hibited by law, as being acts and contracts done maJo 
animo; and cases of this kind are either : (i.) Cases 
of constructive fraud, so called because they are con¬ 
trary to some general public policy or to the policy 
of the law; or (2.) Constructive frauds, so called 
from the abuse of some peculiar, confidential, or 
fiduciary relation between the parties; or (3.) Con¬ 
structive frauds, so called because they uneonscien- 
tiously compromit, or injuriously affect, or operate 
substantially as frauds upon, the private rights, 
interests, duties, or intentions of the parties them¬ 
selves, or of third persons. 


I. Construc¬ 
tive frauds as 
contrary to 
policy of the 


(1.) Marriage 
brokage con¬ 
tracts. 


I. As instances of constructive frauds, so called 
because they are contrary to some general public 
policy, or to some fixed artificial policy of the law, 
may be mentioned Marriage Brokage Contracts,—by 
which a person engages to give another some reward 
or remuneration if he will negotiate a marriage for 
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him ; and these are utterly void (a) and incapable of 
confirmation (b) ; and money paid pursuant to such 
contracts may be recovered back in equity ( c ); and 
on the same principle, every contract by which a (2.) Reward 
parent or guardian obtains any remuneration for pro- guarcHant^ 
moting or consenting to the marriage of his child or cons entto 

P P . marriage of 

ward is void (d). The same principle pervades also child, 
that class of cases where persons, upon a treaty of 
marriage, by any concealment or misrepresentation, (3.) Secret 
mislead other parties, or do acts which are by other f^udof^alv 
secret agreements reduced to mere forms or become ria ° e - 
inoperative; e.g., where a man, on the treaty for the 
marriage of his sister, let her have money privately, 
in order that her portion might appear as large as 
was insisted on by the intended husband, and she 
gave a bond to her brother for the repayment of it, 
the bond was decreed to be delivered up ( e ). More- ( 4 .) Rewards 
over, the same rules are applied to cases where bonds ^fl e u n e ncLg 
are given, or other agreements made, as a reward for another person 

. ° . n 1 , in making a 

using influence and power over another person to will, 
induce him to make a will in favour of or for the 
benefit of the obligor,—for all such contracts tend to 
deceive and injure others, and encourage artifices 
and improper attempts to control the exercise of 
their free judgment (/). 

Also, all contracts in general restraint of marriage (5.) Contracts 
are void, as being against public policy and the due restrdnTof 
economy and morality of domestic life; and so, if a ™^ riage 
condition is not in restraint of marriage generally, 
but still the prohibition is of so rigid a nature, or 
so tied up to peculiar circumstances, that the party 


(a) Hall v. Potter, Show. P. C. 76. 

(b) Cole v. Gibson, 1 Ves. Sr. 503 ; Roberts v. Roberts, 3 P. Wms. 74. 

(c) Smith v. Brunning, 2 Vern. 392. 

\d) Kent v. Alien, 2 Vern. 588. 

(e) Gale v. Linda, 1 Vern. 475; Neville v. Wilkinson, 1 Bro. C. C. 
543 ; In re Great Bolin Co., 26 Ch. Div. 616. 

(/) Dcbenham v. Ox, 1 Ves. 276. 
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(6.) Contracts 
in general 
restraint of 
trade void, 
but not 
special re¬ 
straints. 


(7.) Agree¬ 
ments founded 
on violation 
of public con¬ 
fidence. 


upon whom it is to operate is unreasonably restrained 
in his choice of - marriage, it will fall under the like 
consideration. Thus, where a legacy was given to a 
daughter, on condition that she should not marry a 
man who was not seised of an estate in fee-simple of 
the clear yearly value of £500, it was held to be a 
void condition, as leading to a probable prohibition 
of marriage (g ). So also, contracts in general re¬ 
straint of trade are void, as tending to promote 
monopolies, and to discourage industry, enterprise, 
and just competition. But the same reasoning does 
not apply to a limited restraint of trade,— eg., not to 
carry on trade at a particular place or with particu¬ 
lar persons, or for a limited reasonable time; and a 
person may lawfully sell a secret in his trade or 
business, and restrain himself from using that secret 
(h). The court will also (where it can) sever, at 
least in a severable contract, what is reasonable from 
what is unreasonable in the restraint ( i ); also, a con¬ 
tract in restraint of trade may nowadays be lawfully 
valid although unlimited in point of space, — eg., a 
contract in respect of war material, i.e., guns and 
ammunition (k). Also, all agreements founded upon 
a violation of public trust or confidence, or of the 
rules adopted by the courts in furtherance of the 
administration of public justice, are held void,— eg., 
contracts for the buying, selling, or procuring of 
public offices ( l), agreements founded on the sup¬ 
pression of criminal prosecutions (in), contracts which 
have a tendency to encourage champerty (n)\ and 
generally, all agreements founded upon corrupt con- 


(<7) Keily v. Monck, 3 Ridg. P. C. 205; Scott v. Tyler, 2 L. C. 115. 

( h) Benwell v. Inns, 24 Beav. 307 ; Barms v. Parson, 32 Beav. 32S. 
(?) Baker v. IJcdgecock, 39 Ch. I)iv. 520; Mills v. Dunham, 1891, 
I Ch. 576 ; Peris v. Saal/eld, 1892, 2 Ch. 149. 

(k) Nordenfelt v. Maxim Co. Limited , 1894, A. C. 535. 

(Zl Chesterfield v. Janssen, 1 Atk. 352. 

(m) Johnson v. Ogilby, 3 P. Wms. 277. 

(n) Reyncll v. Sprye , I I)e G. M. & G, 660. 
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siderations or moral turpitude, whether they stand 
prohibited by statute or not, are treated as frauds 
upon public policy Or public law; and, of course, 
any agreements which tend to “ affect the adminis¬ 
tration of justice/' besides being fraudulent, are also 
illegal ( o ). 

By the Companies Act, 1862, s. 22, shares in 
joint-stock companies are made freely transferable, 
the mode of transfer being that prescribed by the 
regulations of the company; but a transfer that is 
subject to some reservation in favour of the trans¬ 
ferror is no transfer, so as to get rid of the liability 
for calls,—such a pretended transfer being, in fact, 
fraudulent (p). Also, when the directors have (as 
they usually have) a right of rejecting proposed 
transferees, any concealment or misrepresentation 
materially affecting the worth of the proposed trans¬ 
feree would be an actual fraud, and not constructive 
merely, and would render the transfer invalid ( i.e ., 
voidable) even although accepted ( q ),—but it is other¬ 
wise, when the directors have no power of rejection 
(?•). And again, as between trustees and cestuis que 
ti'ustent , the trustee whose name is on the share- 
register is liable, and not the cestui que trust; but 
the trustee {where the investment is proper) has the 
usual right of indemnity (5) ; also, where the shares 
are placed in the name of the trustee, only colourably 
and for the purpose of merely evading the legal 
liability, the cestui que trust would be liable (2). 

In general, where the parties are alike involved in 
illegal agreements, whether mala prohibita or mala 


(o) Lound v. G run wade, 39 Ch. Div. 605. 

(/>) Be Pass's Case , 4 De Ge. & Jo. 544. 

(g) Ex parte Kintrea, L. R. 5 Ch. App. 95. 

(r) Battie's Case, 39 L. J. Ch. 391. 

(<) City of Glasgoxo Bank Cases , 4 App. Ca. 547-581. 
(t) Castellan v. Hobson , L. R. 10 Eq. 47. 


(8.) Frauds in 
relation to the 
transfer of 
shares in 
joint-stock 
companies. 


As between 
trustee and 
cestui que 
trust . 


Neither party 
to an illegal 
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agreement is 
aided, ns a 
general rule; 


except where 
agreement is 
contrary to 
public policy. 


in se , courts of equity, following the rule of law as 
to the participators in a common fraud, will not 
interpose to grant any relief to either of them, acting 
upon the well-known maxim, In pari delicto , potioi' 
est conditio possidentis (u) ; but where the agreement 
is challenged as being against public policy, the cir¬ 
cumstance that the relief is asked by a party Avho 
is particeps fraudis is not in equity material,—the 
reason being, that the public interest requires that 
relief should be given, and the relief is given, to the 
public through the party ( v ), and not to the party, 
excepting as an indirect consequence occasionally. 


II. Construc¬ 
tive frauds 
arising from 
the fiduciary 
relation. 

The principle 
upon which 
the relief is 
granted. 

(i.) Gifts from 
child to parent 
void if not in 
perfect good 
faith. 


Gift by child 
shortly after 
minority. 


II. As instances of constructive frauds, so called 
from the abuse of some peculiar, confidential, or 
fiduciary relation between the parties,—and in all of 
which there is to be found more or less an intermix¬ 
ture of deceit, imposition, over-reaching, unconscion¬ 
able advantage, or other mark of direct fraud,—may 
be mentioned, in the first place, Frauds on the Relation 
of Parent and Child,—all contracts and conveyances 
whereby benefits are secured by children to their 
parents, or to persons who stand in loco parentis , being 
the objects of the court’s jealousy; and if they are not 
entered into with scrupulous good faith, or are not 
reasonable under the circumstances, they will be set 
aside, unless third parties have acquired an interest 
under them ( x ). And where a child, shortly after 
attaining his or her majority, makes over property to 
his or her father without consideration, or for an in¬ 
adequate consideration, equity will require the father 
to show that the child was really a free agent, and 
had adequate and independent advice (y). In the 


(u) Osborne v. Williams , iS Ves. 379. 

(v) Roberts v. Roberts , 3 P. Wins. 66; Rider v. Kidder , 10 Ves. 360. 

(x) Wri/jht v. Vanderplank , 8 De G. M. k G. 133 ; Kempson v. Ash- 
bee, L. R. 10 Ch. App. 15. 

(y) Savery v. King , 5 H. L. Cas. 627 ; Bainbrigge v. Browne , 18 Ch. 
Div. 188. 
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next place, may be instanced frauds in the relation of 
guardian and ward; for, of course, while the guar¬ 
dianship lasts, the relative situation of the parties 
imposes a general inability to deal with each other; 
but courts of equity proceed yet further in cases of 
this sort, and will not permit transactions between 
guardians and wards to stand, even when they have 
occurred after the wardship has ceased , if the inter¬ 
mediate period be short (z ),—unless the circumstances 
demonstrate the fullest deliberation on the part of 
the ward, and the most abundant good faith on the 
part of the guardian (a); but when the influence as 
well as the legal authority of the guardian over the 
ward have completely ceased, and the ward has been 
put in possession of his property after a full and fair 
settlement of accounts, equity will not interfere to 
set aside a reasonable gift to the guardian ( b ). And 
nil the like principles are applied to persons standing 
in the situation of quasi guardians, or confiden¬ 
tial advisers,—as medical advisers (c), or ministers of 
religion ( d ),—and to every case where influence is 
acquired and abused, or where confidence is reposed 
and betrayed (e). But it may be stated generally, 
that, in all the foregoing cases, if the donor (after 
the confidential relation has ceased) intentionally 
■elects to “ abide by the gift,” that would be a sufficient 
■confirmation of the gift; and at all events, after such 
a confirmation, the legal personal representatives of 
the donor cannot after his death set it aside (/),— 
secus , if there has been no such confirmation by the 
donor herself (y). 


(z) Pierce v. Waring , I P. Wins. 121. 

(a) Wright v. Vandcrplank, 2 K. & J. 1. 

(b) Hatch v. Hatch , 9 Ves. 297. 

(c) Dent v. Bennett , 4 My. k Cr. 269. 

( d ) Nottidge v. Prince, 2 Giff. 246. 

(e) Smith v. Kay, 7 H. L. Cas. 751 ; Lyonv, Hoinc,h R 6 Eq. 655. 
(/) Mitchell v. Homfray\ 8 Q. B. D. 537. 

1(17) Tyars v. AUop> W. N. 1888, p. 190. 


(2.) Guardian 
and ward 
cannot deal 
with each 
other during 
the continu¬ 
ance of the 
relation. 

Gift by ward 
soon after the 
termination of 
guardianship, 
viewed with 
suspicion. 


Gift upheld 
when influ¬ 
ence and legal 
authority 
have ceased. 


(3.) Quasi 
guardians. 
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(4.) Solicitor 
Hud client. 


A gift from 
client to soli-, 
citor pending 
that relation 
cannot stand. 


A purchase 
from client, if 
there is per¬ 
fect bona fide *, 
in good. 


Some more particular attention requires to be 
bestowed on those instances of constructive frauds 
which arise in connection with the relation of solicitor 
and client In Tomson v. Judge (A), where A., who was 
proved to have entertained feelings of peculiar per¬ 
sonal regard for B., his solicitor, conveyed to him 
certain real estate by a deed purporting to be a 
purchase-deed,—the consideration being expressed 
to be £ 100, although the value of the real estate was 
upwards of ^1200: and B. produced evidence to 
show that no money passed, and that the transaction 
was never intended to be a purchase, but a gift for 
his services and from affection,—it was said by the 
court, that the rule is absolute, that a solicitor cannot 
sustain a gift from his client , made pending the re¬ 
lation of solicitor and client; and the deed was set 
aside,—Kindersley, V.C., saying:—“A solicitor can 
“ purchase his client’s property even while the relation 
“subsists; the rule of the court being that such 
“ purchases are to be viewed with great jealousy, 
“ and the onus lies on the solicitor to show that the 
“ transaction was perfectly fair, that the client knew 
“ what he was doing, and in particular that a fair 
“price was given, and of course that no kind of 
“ advantage was taken by the solicitor. Is, then, the 
“ rule with regard to gifts the same, or is it more 
“ stringent,—for less stringent it cannot be. There 
“is this obvious distinction between a gift and a 
“ purchase, that is to say, in the case of a purchase, 
“the parties are at arm’s-length, and each party 
“requires from the other the full value of that 
“ which he gives in return; but in the case of a 
“ gift, the matter is totally different; and it appears 
“ to me, that there is a far stricter rule established 
“ in this court with regard to gifts than with regard 
“ to purchases , and that the court makes a gift from 


(A) 3 Drew. 306 ; Clarke v. Girdwood , 7 Ch. Div. 9. 
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“ a client to his solicitor absolutely void ” ( i ). It is 
an established rule, therefore, that a solicitor shall 
not in any way whatever, either personally or 
through his wife (k), in respect of any transactions 
in the relations between him and his client, make 
any gain to himself, at the expense of his client, 
beyond the amount of his just and fair professional 
remuneration ( l ). Nevertheless, an agreement be¬ 
tween a solicitor and his client, that a gross sum 
shall be paid for costs for business already done is 
valid, provided the agreement be in writing (m ); 
but, in that case, it behoves the solicitor to use great 
caution, and to preserve sufficient evidence that the 
transaction was a fair one, and that the client was 
not under the influence of the solicitor (n ),—a pres¬ 
sure characterised (rather fantastically) by Lord 
Thurlow ( o ) as “ the crushing influence of the attorney; ” 
also, an agreement by a solicitor to receive a fixed 
sum by ways of costs for future business, although it 
was formerly invalid, and would have been set aside 
even after payment under the agreement (2?), will 
now, under 33 & 34 Viet. c. 28, s. 4 (as regards 
contentious business), and under 44 & 45 Viet. c. 44, 
s. 8 (as regards non-contentious business), be good and 
valid; but every such contract is subject to taxation 
as a bill of costs, and may (if improper) be set aside 
(<?);• and in every case, the amount payable under 
the agreement must be fair, having regard to the 


(*) Spencer v. Topliam, 22 Beav. 573 ; Gveslcy v. Mousley , 4 De G. 
k Jo. 78; Lewis v. JJiUman, 3 H. L. Cas. 630. 

(k) Liles v. Terry, 1895, 2 Q. B. 679 ; Goddard v. Carlisle , 9 Price, 
169. 

( l ) Tyrrell v. Bank of London, 10 II. L. Cas. 26. 

(m) In re Russell, 30 Ch. Div. 114. 

(n) Morgan v. Higgins , I Giff. 277. 

(o) Welles v. Middleton , I Cox, 125. 

(p) In re Newman, 30 Beav. 196. 

(9) Ward v. Eyre, 15 Ch. Div. 130; In re Palmer, 45 Ch. Div. 291 ; 
In re Frape , 1893, 2 Ch. 284. 


Solicitor must 
make no more 
advantage 
than his fair 
professional 
remuneration. 


Agreement to 
pay a gross 
sum for past 
business is 
valid; 


and for future 
business under 
33 & 34 Viet, 
c. 28, and 
44 & 45 Yict. 
c. 44. 
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work done ( r ); and all these rules are now applicable 
also to solicitors being mortgagees (s). 


(5.) Trustee 
and cestui 
que trust . 


Purchase by 
trustee from 
cestui que 
trust cannot 
be upheld; 


except on a 
clear and dis¬ 
tinct and fair 
contract that 
the cestui que" 
trust intended 
the trustee to 
purchase. 


In the next place, with regard to the relation of 
trustee and -cestui que trust , it may be laid down as 
a general rule, that a trustee is bound not to do 
anything which can place him in a position in¬ 
consistent with the interests of the trust, or which 
has a tendency to interfere with his duty in dis¬ 
charging the trust; and it is in consequence of this 
rule that a purchase by a trustee from his cestui que 
trust , although he may have given an adequate price 
and gained no advantage, shall be set aside at the 
option of the cestui que trust; and, as observed by 
Lord Eldon (t), “ It is founded upon this, that though 
“ you may see in a particular case that the trustee 
“ has not made advantage, it is utterly impossible 
“ to examine, upon satisfactory evidence in the power 
“ of the court (by which I mean in the power of 
“ the parties), in ninety-nine cases out of a hundred, 
“ whether he has made an advantage or not. Suppose 
“a trustee holds an estate, and by the knowledge 
“ acquired in that character discovers a valuable 
“coal-mine under it, and, locking that up in his 
“ own breast, enters into a contract to buy it with 
“ the cestui que trust ,—if he chooses to deny it, how 
“ can the court try that against that denial ? The 
“ probability is, that a trustee who has once con- 
“ ceived such a purpose will never disclose it, and 
“ the cestui que trust mil be effectually defrauded ” («). 
“ It has been decided, however, that a trustee may 
“ buy from the cestui que trust , provided there is a 
“ clear and distinct contract, ascertained to be such 
“after a jealous and scrupulous examination of all 


(r) Ex parte Cathcart, 1893, 2 Q* * 201. 

(*) 58 & 59 c. 25. 

(t) Ex parte Lacey, 6 Ves. 627. 

(u) Ingle v. Richards, 28 Beav. 361. 
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“ the circumstances, that the cestui que trust intended 
“ the trustee should buy, and there is no fraud, no 
“ concealment, no advantage taken by the trustee 
“ of information acquired by him in the character of 
“ trustee ” (v). And in fact, the rule as expressed 
by Lord Eldon, in the words quoted above, would at 
the present day hold good (if at all) in the case 
only of a trustee for sale purchasing from his cestui 
que trust without the leave of the court to bid; but 
all purchases by trustees will be watched by the 
court “ with infinite jealousy ” (x) ; and a trustee is 
never permitted to partake of the bounty of his 
cestui que trust , except under circumstances which 
would make the same valid if it were a case of 
guardianship,—-in other words, the relation must 
have in fact ceased, and it must be proved that 
the influence arising from that relation has also 
ceased, in order to the validity of such a gift. 

Also, as regards the relation generally of principal 
and agent, the same principles are applicable; e.g. y 
agents are not permitted to become secret vendors 
or secret purchasers of property which they are 
authorised to buy or to sell for their principals (y), 
—or indeed to deal validly with their principals in 
any case except where there is the most entire good faith , 
and full disclosure of cdl facts and circumstances , and 
an absence of all undue influence, advantage, or 
imposition (z). And if an agent, employed to make 
a purchase, purchase for himself, he will be held a 
trustee for his principal (a ); and an agent employed 
to purchase will not be permitted, unless with the 


(v) Coles v. Trecothick , 9 Ves. 234 ; Denton v. Donnor , 23 Beav. 285 ; 
and see p. 163, supra. 

(2) Fox v. Mackreths I L. C. 123. 

(y) Charter v. Trevelyan, 11 C. A F. 714; Wahham v. Stainton , 
I De G. J. & S. 678. 

(2) Dally v. Wonham, 33 Beav. 154; De Busscke r. Alt , 8 Ch. Div. 
286. 

(a) Lees v. NuttaU , 1 Russ. & My. 53. 


Gift to trustee 
treated on 
same prin¬ 
ciple as one 
between guar¬ 
dian and ward. 


(6.) Principal 
and agent. 


Agent caunot 
make any 
secret profit 
out of nis 
agency. 


2 M 
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(7.) Counsel, 
auctioneers, 
&c,, and their 
clients. 


(8.) Debtor, 
creditor, and 
sureties. 


Ill. Construc¬ 
tive frauds, as 
beiug uncon- 
scientious or 
injurious to 
the rights of 
third parties. 

(1.) If contract 
not put into 
writing 
through fraud 
of a party, he 
cannot set up 
Statute of 
Frauds as a 
defence. 


express consent of his principal, to make any profit 
out of the transaction (fe), And the same principles 
apply with almost equal force to other persons stand¬ 
ing in confidential or fiduciary situations,—as coun¬ 
sel; the assignees and the solicitors of a bankrupt’s 
estate; auctioneers (c), and creditors who have been 
consulted as to the sale; physicians (< d ), and others 
shown to have occupied such situations. Also, 
perfect good faith is required, between debtor and 
creditor and sureties; and if a creditor does any act 
affecting the surety, or if he omits to do any act 
which he is required to do by the surety, and is 
bound to do, and that act or omission proves in¬ 
jurious to the surety,—or if the creditor enters into 
any stipulations with the debtor, unknown to the 
surety, and inconsistent with the terms of the original 
contract,—the surety may in general (as will be 
shown in detail hereafter in the chapter on Surety¬ 
ship) set up such act, omission, or contract in his de¬ 
fence against any claim made against him as surety. 

Ill, To the group of constructive frauds, so called 
because they unconscientiously compromit or injuri¬ 
ously affect or operate substantially as frauds upon 
the private rights, interests, or duties of the parties 
themselves, or of third persons, may be referred 
many of those cases arising under the Statute of 
Frauds, which requires certain classes of contracts 
to be in writing; for, in the construction of this 
statute, this general principle has been adopted, 
namely, that the statute having been designed as a 
protection against fraud, shall never be made the 
engine of committing a fraud. In a variety of cases, 
therefore, where, from fraud, a contract of this sort 

(6) Bentley v. Craven , 18 Beav. 75 ; Boston Deep Sea v. Ansell, 39 
Ch. Div. 339. 

(c) Crowtker v. El good, 34 Ch. Div. 698. 

(d) Carter y. Palmer , 8 Cl. & Fin, £57 ; M'Pherson v. Watt , 3 App. 
Ca. 254. 
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has not been reduced into writing, but has been 
suffered to rest in confidence or in parol commu¬ 
nications between the parties, courts of equity will 
enforce it,—against the party guilty of a breach of 
confidence, who attempts to shelter himself behind the 
provisions of the statute (e). Again, common sailors (2.) Common 
being reputed so extremely generous, improvident, and trac < ts 8 b7 Con 
credulous, and therefore liable to be imposed upon, 
equity views their contracts respecting wages and 
prize-money with great jealousy; and generally grants 
them relief whenever any inequality appears in the 
bargain, or an undue advantage has been taken (/),— 
and this quite apart from the provisions in their 
favour contained in the Merchant Shipping Acts. ( 3 .) Bargains 
So also, bargains with heirs, reversioners, and expect- expectauts,— d 
ants, during the life of their parents or ancestors, will their r e- 
be relieved against, unless the purchaser can show 
that a fair price was paid; and, in this class of cases, 
fraud is usually, though not always, presumed from 
mere inadequacy of price (y),—a rule founded on 
good sense, the very fact of the expectant coming 
into the market to sell his expectancy showing, that 
he is not in a position to make his own terms, and 
that he is more or less in the power of the purchaser. 

In all such cases, therefore, actual distress need not 
be proved, a court of equity presuming that there is 
distress, and that the party has not that full power 
of deliberate consent which is essential to a valid 
contract; and the onus, therefore, lies upon the per¬ 
son dealing with the reversioner or expectant to show 
that the transaction is reasonable and bond Jide (h). ^iiy’ with 
And the rule, according to which a court of equity i*T son8 having 
grants relief, from unconscionable bargains entered fetation 


(e) Montacute v. Maxwell, i P. Wins. 619; Hussey v. Home Payne, 
4 App. Ca. 311 ; Rochefoucauld v. Boustcad , 1897, I Ch. 196. 

(/) Dow v. }Vheldon , 2 Ves. Sr. 516. 

(g) Peacock v. Evans , 16 Ves. 512 ; Pry v. Lane, Whittet v. Bush, 
40 Ch. Div. 312. 

{h) Rccs v. De Bemardy, 1896, 2 Ch. 437. 
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of property,— 
on their ex¬ 
pectation. 


Knowledge of 
person stand¬ 
ing in loco 
parentis , does 
not per se 
make such 
transactions 
valid. 


(4.) Post obits, 
—usually 
good, only for 
the money 
lent and 5 per 
cent, interest. 


iuto with heirs and reversioners for the loan of 
money, applies also generally to cases of money being 
lent on unconscionable terms (not fully understood 
by the borrower, and which are known by the lender 
not to be fully understood by the borrower),— c.g to 
a young man, being a minor at the time of his first 
transaction with the lender, and who is the son of a 
father possessing large property, the son having no 
property of his own, or expectation of any, except 
such general expectations as are founded on his own 
and his father's position in life, and the money being 
in such a case lent simply on the credit of such general 
expectations , and in the hope of obtaining the money 
from the father to avoid the son's exposure ( i ); and 
in such a case, the jurisdiction of equity is not 
affected by the 31 & 3 2 Yict. c. 4, commonly called 
Lord Selborne's Act, which merely enacts that no 
purchase made bond fide of a reversionary interest 
shall be set aside merely on the ground of undervalue 
(/j). Moreover, the fact that the father or other 
person standing in loco parentis is aware of or takes 
part in the transaction does not necessarily make 
that valid which would otherwise be void,—although 
that circumstance will raise a presumption in favour 
of the bond fides of the lender; and when, e.g ., a 
father, being unable himself to supply his son's neces¬ 
sities, assists him in raising money from strangers, 
and presumably advises him for the best, the court 
may perhaps infer, but will not readily infer, that the 
bargain made was fair and for full value (/). Upon 
similar principles also, post obit bonds, and other 
securities of a like nature, are set aside when made 
by heirs and expectants,—a post obit bond being an 
agreement by the obligor to pay a sum, exceeding 

(i) Nevill v. SneUing, 15 Ch. Div. 679. 

(k) Miller v. Cook , L. R. 10 Eq. 641 ; Tyler v. Yates , L. R. 6 Ch. App. 
665. 

(0 Talbot v. Staniforthy I J. & H. 502 ; King v, Savcry } 5 H. L. Cas. 
267. 
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the sum of ready money received, with interest there¬ 
on, on the death of the person under whom he (the 
obligor) expects to become entitled to some pro¬ 
perty; but if in other respects these contracts are 
honestly fair, courts of equity will permit them to 
have effect,—at least as securities for the sum (with 
interest thereon) to which ex ccquo et bono the lender 
is entitled. So also, where tradesmen and others ( 5 .) Tradesmen 
have sold goods to expectant heirs at extravagant afextravagant 
prices, and under circumstances demonstrating im- prices, 
position or undue advantage, or an intention to con¬ 
nive at secret extravagance in the youthful heirs, 
courts of equity will reduce the securities, and cut 
down the claims to their reasonable and just amount; 
but in all cases where, after the pressure of necessity The j>arty in- 
has been removed, the party freely and deliberately, icquieTce^fter 
and upon full information, adopts or confirms the necessRy U h^ of 
precedent contract, courts of equity will hold the ceased, 
contract to be binding,—for a man acting with his 
eyes open, and after the pressure has ceased, may by 
a new agreement bar himself of relief (m). 

Another class of constructive frauds is, where a (6.) Knowingly 
man designedly or knowingly produces a false impres- Fabe^mpres- 
sion on another, and the latter is thereby drawn into ^ third part^ 1 
some act or contract injurious to his interests; and 
for this purpose, there is no real difference between an 
express misrepresentation and one which is naturally 
implied from the party's conduct; moreover, any one 
who enables another to commit a fraud is (or may 
be) himself answerable for the consequences (?i). If, 
therefore, a man having title to an estate which is A man who 
offered for sale stands by and encourages the sale, a tltl ® 
or does not forbid it, and thereby another person is standing by 
induced to purchase the estate, the party so standing another pur- 


(w) Jacques-Cartier v. Montreal District Bank, 13 App. Ca. III. 
(«) Bice v. Rice, 2 Drew. 73. 
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chase or deal 
with it, is 
bound. 


Compauy 
estopped by 
certificate. 


Executors 
estopped by 
conduct. 


(6a.) Repre¬ 
sentations 
made in 
forgetfuluess 
of one’s own 
title, are also 
fraudulent ; 


even though 
there be no 
fraud, but 
only forget¬ 
fulness. 


by will be bound by the sale (o). So, when the 
directors of. a company (the company having no 
power to accept bills) accepted a bill, and purported to 
do so on behalf of the company, they were held per¬ 
sonally liable,— scil. because by their acceptance they 
represented that the company had authority to do 
so, and also to do so by them as the company’s 
directors (p). So also, a company will, in the general 
case, be estopped from saying that any particular 
shares are not fully paid up, if they have (by their 
secretary or directors) issued certificates to the effect 
that the shares are fully paid up ( q ), or if they have 
otherwise formally certified to that effect (r); and 
the like estoppel will arise, as regards the bonds or 
debentures of the company (s). Also, where executors 
have put it in the power of a broker to misapply 
securities ( e.g ., securities to bearer), they will in 
general be estopped thereby from disputing the 
broker’s authority (t). And where, as in Slim v. 
Groucher (u\ an intending borrower had represented 
that he was entitled to have a lease for ninety-nine 
years, and the intending lender required a written 
intimation from the lessor of his intention to grant 
the lease, and the lessor (being tolcl of the requisition 
and of its object) signed the required intimation, and 
the loan was made upon the faith of it; and it 
turned out afterwards that the lessor had already, 
some time before, actually granted the lease to the 
intending borrower, who had forthwith assigned it 
for value,—The court directed the lessor to repay to 
the lender the sum advanced, with interest, although 


(o) Cawdor v. Lewis, I You. & Coll. Ex. Ca. 427 ; Wilmott v. Barber, 
15 Ch. Div. 96 ; Price v. Neault, 12 App. Ca. no. 
ip) West London Commercial Bank v. Kitson , 13 Q. B. D. 360. 

{q) In re Veuve Mounter, ex parte Bloomenthal, 1896, 2 Ch. 525. 

(r) In re Concessions Trusts , ex parte M'Kay, 1896, 2 Ch. 757. 

(*) Robinson v. Brewery Co., 1896, 2 Ch. 841. 

(0 Williams v. Colonial Bank, 15 App. Ca. 267 ; Thompson v. Clydes¬ 
dale Bank, 1893, A. C. 2S2. 

(u) 1 Be G. F. & Jo. 518. 
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the lessor had merely forgotten the 'previous lease; but 
the court would not now, semhle } hold the lessor 
liable in such a case, as for a fraud (v). 

Agreements wdiereby parties engage not to bid (7.) Agree- 
against each other at a public auction, especially Sion^not to 
where the same is directed or required by law, are bid against one 
held void,—for (however common these agreements 
may be) they are unconscientious, and have a tendency 
to cause the property to be sold at an undervalue; 
and similarly, if bidders or puffers are employed at 
an auction to enhance the price and to deceive the 
other bidders, the sale will be held void as against 
public policy. Wherefore, by 30 & 31 Yict. c. 48, 
s. 6, the vendor of real property must reserve to 
himself the right in the particulars or conditions of 
sale, if he desire to bid, in person or by his agent, at 
the sale (a); and by the Sale of Goods Act, 1893 (y), 
if the right to bid is openly, i.e., expressly reserved, 
the seller may himself lawfully bid at a sale of his 
goods, but not otherwise. 

As regards composition deeds, if a creditor who (a) Fraud 
is a party to the deed has stipulated for some bonus i^creditors^ 
or other clandestine advantage as a condition of his a composi- 

0 . tion deed. 

executing the deed, and so has induced other 
creditors into signing it,—they supposing the com¬ 
position to be founded upon the basis of entire 
equality and reciprocity among the creditors—-that 
is a fraud upon the policy of the law; and the secret 
arrangement is utterly void, even as against the 
debtor himself and his sureties; and any money 
paid under it is recoverable back ( z ). Also, in 


(v) Low v. Bouvcrie , 1891, 3 Ch. 82 ; Demy v. Peek, 14 App. Ca. 
337 ; Le Lievre v. Oould , 1893, 1 Q- 49 1 * 

(x) QiUiat v. OiUiat, L. R. 9 Eq. 60. 

(y) 5 6 & 57 Viet. c. 71, s. 58. 

(z) Mare v. Sandford, 1 Giff. 288 ; Higgins v. Pitt , 4 Exch. 312 ; 
M l Dermott v. Boyd , 1894, 2 Ch. 428. 
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(9.) A person 
obtaining a 
donation must 
always be pre¬ 
pared to prove 
its bondfidcs. 


(10.) A power 
must be exer¬ 
cised bond 
fide for the end 
designed. 


every transaction where a person obtains, by gift or 
donation, a benefit from another, and the transaction 
is afterwards questioned, the donee ought to be able 
to show, that the donor voluntarily and deliberately 
performed the act, knowing at the time its nature 
and effect (a); but such a donee, when the gift is 
under a voluntary settlement, without power of 
revocation, has not thrown upon him the onus of 
showing, that the settlement was intended by the 
donor to be without power of revocation ( "b ). Also, 
generally, where there has been neither fraud nor 
undue influence, nor any fiduciary relation between 
the donor and the donee, nor any mistake on the 
part of the donor induced by (or on behalf of) the 
donee, it is (in such a case) necessary for the donor, 
if he would take back the gift, to show, that there 
was some mistake on his part of so serious a charac¬ 
ter as to render it unjust on the part of the donee 
to retain the gift,—and any trifling misapprehensions 
will not suffice (c). 

“ No point is better established than that a person 
“ having a power of appointment must exercise it 
“ bond fide for the end designed, otherwise it is eor- 
“ rupt and void ” (d ); and when, therefore, a parent, 
having a power of apppointment among his children, 
appoints to one or more of them to the exclusion of 
the others upon a bargain for his own advantage , equity 
will relieve against the appointment on the ground 
of fraud,—as, e.g ., where there is a secret understand¬ 
ing, that the child shall assign a part of the fund to 


(a) Anderson v. Elsworth, 3 Giff. 154. 

(i) Coutts v. Acwortkj L. R. 8 Eq. 558 ; Hall v. Hall, L. R. 8 Ch. 
App. 430; Henry v. Armstrong , 18 Ch. Div. 668. 

(c) Ogilvie v. Littleboy, W. N. 1897, p. 53. 

(d) Aleyn v. Belchier , 1 L. C. 415 ; In re KirwarCs Trusts , 25 Ch. 
Div. 373 ? Whelan v. Palmer , 39 Ch. Div. 648 *, Bridger v. Beane , 
42 Ch. Div. 9. 
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a stranger (e), or to the fathers creditors (/). So Appointment 
again, if a parent, having a power to raise portions a^ickly infant, 
for his children, and even to fix the time when they 
are to be raised, appoints to a child during infancy, 
and while not in want of a portion, and the death 
of the child is at the time of the appointment ex¬ 
pected, he will not be allowed, on the child's death 
under age, to derive any benefit from the appoint¬ 
ment as the personal representative of that child (g). 

And note, that when the exercise of a power of a void 
appointment is void on the ground of fraud (or of ment.—'good 
illegality), if any part of it is free from the fraud (or 
illegality), and that part is severable, it will, as to that 
part, be and remain valid, notwithstanding the failure 
of the exercise of the power as to the other part or 
parts (A). And here it is convenient to notice, that Release of 
where a father has a power to appoint among his o^t^Tf™* 7 
children, and the children are entitled in default of benefit of 
appomtment, the lather may release the power, even it the power, 
he should thereby acquire some pecuniary advantage 
himself which he could not have stipulated for as 
a condition of his exercising the power ( i ); and such 
release will not, merely on that account, be deemed 
a fraud upon the power,— scil. when the power is not 
coupled with any duty on the part of the father. 

And in a case where there was such special power of 
appointment in the father, and (in the events which 
had happened) the power had become an exclusive 
power to appoint in favour of the daughter or her 
issue, and (in default of appointment) the daughter 


(e) Daubtny v. Cockbum , i Mer. 626. 

(/) Carver v. Richards , I De G. F. & Jo. 548; Salmon v. Gibbs y 
3 De G. & Sm. 343; and ,see (as to the duty of the trustees in such a 
case) Campbell v. Ilume, 1 Yo. & C. C. C. 664. 

[g) Hinchcnbroke v. Seymour, 1 Bro. C. C. 394; Roach v. Trood, 
3 Ch. Div. 429. 

(A) Perkins v. Bagot y 1893, I Ch. 283; De Boghton v. De Hoghion^ 
1896, 2 Ch. 385. 

(1) Radcliffe v. Bewes, 1892, 1 Ch. 227. 
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was absolutely entitled to the property,—and it 
appeared, that the father, being in want of money, re¬ 
leased the power, and thereafter he and his daughter 
mortgaged the property to secure a sum of £ 10,000 
paid to the father, and applied by him for his own 
purposes,—the court held, that the release was valid, 
and (with it) the mortgage,—and this decision rests 
upon the ground that the father was under no duty 
to exercise the power (Jc). 


Doctrine of 
illusory ap¬ 
pointments. 


Abolished by 
1 Will. IV. 
c. 46. 


Cutting off 
'* with a shil¬ 
ling;" and now 
(since 1874) 
even without 
the shilling. 


Formerly, where a person having a power of 
appointing property among the members of a class, 
although with full discretion as to the amount of 
their respective shares, exercised that power by 
appointing to one or more of the objects a merely 
nominal share, such an appointment, although valid 
at law, was set aside in equity as an illusory appoint¬ 
ment, not being exercised bond Jicle for the end de¬ 
signed by the donor ( l ); but in consequence of the 
great difficulty and conflict of authority as to what 
might be deemed a nominal or illusory share, the 
Legislature interfered, in the year 1830, and estab¬ 
lished (in effect), that no appointment should be invalid 
on the ground merely that an unsubstantial, nominal, 
07 illusory share of the property had been appointed 
to any object of the power (m); and as a consequence 
of that Act, the appointor might have cut off any 
appointee “ with a shilling,” as the phrase went; and 
now, under the Powers Amendment Act, 1874 (n), 
the appointor need not now appoint any share at all 
to any particular appointee, but may cut him off 
even without the shilling, —soil . unless the power itself 
expressly directs that no object of the power is to receive 
less than some specified amount; but the Act applies 


(&) In re Somes , Smith v. Somes, 1S96, 1 Ch. 250. 

(l) Wilson v. Pi/jgott , 2 Yes. Jr. 351. 

(m) 1 Will. IV. c. 46. 

(n) 37 & 38 Viet. c. 37 ; In re Capon’s Trusts, 10 Ch. Div. 484. 
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only to appointments made after the 30 th July 
1874. 

“A man who induces another to enter into a (n.) a man 
“ contract with him by representing an actual state certafii state 1 
“ of things as a security for the enjoyment of an ^ucement to 
“ interest which he himself creates for valuable con- * contract, 

. cannot dero- 

sideration, is not at liberty by his own act to gate from it 
“ derogate from that interest, by determining the own 
“ state of things which he has so held forth as the 
“ inducement/”— e.g., where an intending lessor of 
certain building land represented to the intending 
lessee thereof, that he (the intending lessor) could by, e.^., ob- 
not obstruct the sea-view from the houses to be sea-view g : a 
built by the intending lessee,—he himself being a 
lessee for 999 years of the intervening land under 
an indenture of lease containing covenants which 
restricted him from so doing,—and the building 
lease was accordingly taken, and the houses built, . 
upon the faith of that representation; and, sub¬ 
sequently thereto, the lessor surrendered his 999 
years' lease, and took in lieu thereof a new lease by 
an indenture not containing the restrictive covenants, 

—the court restrained the lessor from building so 
as to obstruct the sea-view (0). And in the case of or otherwise 
Hudson v. Cripps (p) } where there was a large build- de ® t c r e oyil ^ g the 
ing adapted for letting in residential flats, and the qu?etof U a 
plaintiff (and others), occupants of the flats, held bmldlug - 
under common form tenancy agreements containing 
provisions or rules for occupation only as residential 
flats, the landlord was restrained by injunction from 
converting a largo unoccupied portion of this build¬ 
ing into a club. 


(0) Pifjgott v. Straton, i De G. F. & J. 33 ; Martin v. Spicer , 14 
App. Ca. 12; Mackenzie v. Childert , 43 Ch. Div. 265. 

(^) 1896, 1 Ch. 265. 
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CHAPTER V. 

SURETYSHIP. 


Utmost good 
faith required 
between all 
parties. 


What conceal¬ 
ment of facts 
by creditor re¬ 
leases surety ? 


Either (i.)— 
The fact must 
have been one 
which the 
creditor was 
under an ob¬ 
ligation to 
discover 
(Hamilton v. 
Watson ); 


The contract of suretyship requires the utmost good 
faith between all the parties to it; and therefore any 
concealment of material facts, or express or implied 
misrepresentation of such facts, will invalidate the 
contract (a). But it is a question even now not 
quite settled (or at least not readily understood), 
what concealment of facts by the creditor will annul 
the contract of suretyship; but if the concealment 
be of facts which go to increase the risk of the surety , 
such concealment will be a fraud,—always assuming 
that the party was under some obligation to disclose 
the facts concealed, and that they go directly and 
proximately to increase the liability of the surety. 
Therefore, in Hamilton v. Watson ( b ), where A. be¬ 
came indebted to the B. Company in the sum of 
£7 50, and the B. Company having amalgamated 
with the G. Company, the G. Company took over 
the rights and liabilities of the B. Company, and 
called on A. for payment of the debt due from him; 
and A. thereupon entered into a bond with H. as 
his surety, under which a new cash account in the 
name of A. was opened with the G. Company to the 
amount of £750, H. not being informed of the previous 
debt; and a week after the date of the bond, A. 
drew upon his new cash account for the whole £7 50, 
for which H. had become bound, and therewith paid 


(а) Davis v. London and Provincial Insurance , 8 Ch. Div. 469. 

(б) 12 Cl. & Fin. 109. 
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off the old debt,—it was held, that there had been 
no such concealment of facts as would discharge the 
surety,—the mere application of the new credit to 
the discharge of the old debt {without any binding 
agreement beforehand to that effect) not vitiating the 
transaction, for the amount of the liability was not 
thereby increased (c). On the other hand, in Pidcock 
v. Bishop {d) y vjhere it had been agreed beforehand be¬ 
tween the sellers and the purchaser of goods, that 
the latter should pay ios. per ton beyond the market 
price of the goods, in liquidation of an old debt due 
to the sellers, and the guarantee was in these words: 
—‘‘I will guaranty you in the payment of ^*200 
“ value , to be delivered to Tickell in Lightmoor pig- 
“ iron,'*—it was held, that the non-communication 
of the private agreement was a fraud on the surety, 
who had a legal right to be informed thereof,—-for 
that the effect of the transaction was to compel the 
sellers to appropriate to the payment of the old 
debt a portion of those funds which the surety 
reasonably supposed would go (and in fact impliedly 
stipulated should go) towards defraying the price or 
value of the pig-iron supplied; and such a bargain 
increased (in a sense) the surety’s responsibilities ( e ). 

Also, although a creditor is not in general bound 
to inquire into the circumstances under which a 
person becomes surety to him for a debt, yet under 
exceptional circumstances he is bound to inquire,— 
for example, where the dealings between the parties 
are such as should reasonably create a suspicion in 
his mind that a fraud is being practised upon the 
surety; and in Owen v. Homan (/), where A. being 
largely indebted to B. & Company, and being on 


(c) Wythes v. Lalouchcre , 3 De G. & Jo. 593. 

(d) 3 *B. & C. 605. 

(c) Maltby’8 Case , I Dow. 294. 

(/) 4 H. L. Cas. 997. 


Or (2.)—The 
fact concealed 
must have 
been an in¬ 
tegral part of 
the immediate 
transaction. 


Creditor not 
bound to in¬ 
quire as to 
circumstances 
of suretyship, 
if there is no 
ground to sus¬ 
pect fraud on 
surety; sccus , 
if reasonable 
ground of 
suspicion. 
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the verge of bankruptcy, brought them, on different 
occasions, bills, &c., signed by himself, and by his 
aunt as surety,—the aimt being, to the knowledge of 
B. & Company , a married woman, aged seventy-five, 
and living apart from her husband,—It was held, 
that the circumstances were such as reasonably to 
create in the minds of the bankers a suspicion of 
fraud on the part of the debtor towards his aunt; 
and that the bankers could not therefore shelter 
themselves under the plea, that they were not called 
on to ask, and did not ask, any questions on the 
subject (g). 


Rights of cre¬ 
ditor against 
surety, regu¬ 
lated by the 
instrument of 
guaranty,— 


as regards, 
e.g. t the con¬ 
tinuance or 
determination 
of the 
guarantee. 


The rights of the creditor as against the principal 
debtor may or may not depend upon the instru¬ 
ment of guaranty; but the rights of the creditor as 
against the surety are wholly regulated by the terms 
of that instrument Qi ); and inasmuch as, when an 
obligation exists only in virtue of a covenant, its 
extent can be measured only by the words in which 
the covenant is expressed (i), therefore, where a 
surety is bound by a joint-bond, the court will not 
reform the joint-bond so as to make it several,—unless 
upon positive proof that it should have been several 
as well as joint (k). And the duration also of the 
suretyship, and whether or not it is determined by 
the death of the surety, and by notice of such death 
(i l ),—also, the question whether the suretyship is for 
part only or for the whole of the debt (m),—these 
questions appear to be wholly questions of con¬ 
struction ; e.g. } a suretyship which is expressed to 
be a continuing one will not be determined by the 
death of the surety, if the suretyship agreement 


( g) Maitland v. Irving , 15 Sim. 437. 

( 4 ) In re Sass, ex parte N. P. Bank , 1896, 2 Q. B. 12. 
(t) Sumner v. Powell , 2 Mer. 35, 36. 

(k) Rawetone v. Parr, 3 Russ. 424, 539. 

(f) Lloyds v. Harper , 16 Ch. Div. 290. 

(m) In re Sues, supra. 
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contains some specific provision for its determination, 
and such provision is (in its terms) as applicable 
after the death as before it ( n ). And note, that a 
surety may be bound even when the principal 
debtor is not bound; and it would not follow, that 
because the principal debtor was not bound ( e.g ., on 
the ground of illegality in the contract), therefore 
the surety also was not bound, the_ contrary appear- 
ing to be the fact ( o ). 

It has been commonly assumed, that a surety 
cannot compel the creditor to proceed against the 
debtor; but the truth appears rather to be, that the 
surety may, upon giving the creditor a sufficient 
indemnity against the costs of the action, require 
the creditor to put himself in motion against the 
debtor (p ),—at all events, it is quite settled, that, at 
any moment after the debt becomes payable , the surety 
may himself pay off the creditor, and proceed against 
the debtor for the money so paid ( q ). Also, a surety 
has a right to come into equity, to take proceedings 
in the nature of quia timet , to compel the debtor to 
pay the debt when due, whether the surety has 
actually been sued on it or not,—for it is “ unreason¬ 
able that a man should always have a cloud hanging 
over him ” (r); but this right only arises where the 
creditor has a present right to sue his debtor, and 
refuses to exercise that right (5). Also, a surety 
may file a bill for a declaration, that his liability is 
at an end ,—sciL where the course of dealing between 
principal debtor and creditor has operated as a 


(n) Midland R. C. v. Silvester , 1895, 1 Ch. 573; Coulthart v. Clement- 
son , 5 Q. B. D. 42. 

(0) Yorkshire Railway Waggon Co. v. Maclure, 19 Ch. Div. 478. 

(7>) Newton v. Charlton , 10 Hare, 646, at p. 652. 

(7) Wright v. Simpson , 6 Ves. 733. 

(r) Antrobus v. Davidson , 3 Mer. 569; Wooldridge v. Nornis, L. R. 
6 Eq. 41a 

(a) Padwick v. Stanley, 9 Hare, 627. 


Remedies 
available for 
surety. 

(1.) Surety 
cannot compel 
creditor to pro¬ 
ceed against 
debtor,—save, 
semble , on 
giving an 
indemnity; 


but may bring 
action quia 
timet , to com¬ 
pel payment 
by debtoi'. 


(2.) Judicial 
declaration, 
that surety 
discharged. 
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(3.) Action for 
reimburse¬ 
ment by 
debtor. 


(4.) Action for 
delivery up of 
securities by 
creditor. 


Extension of 
right, under 
19 k 20 Viet, 
c. 97, s. 5; 
also, implied 
assignment of 
securities 
under. 


release ( t ). And where the surety pays the debt on 
behalf of the principal debtor, the rule, even at 
law ( n ), is that he has a right to call upon such 
debtor for reimbursement,—and this right has been 
put upon the ground of an implied contract on the 
part of the debtor to repay the money so paid on 
his account, where there is no express promise 
creating that right ( v ); and in fact the surety is in 
such a case subrogated to the creditor, and takes all 
the creditor’s rights (#). And if, in addition to any 
security given by the surety, the creditor has taken 
some additional or collateral securities from the 
principal debtor, courts of equity have held, that the 
surety upon payment of the debt is entitled to have 
the benefit, not only of the principal security, but 
also of all those collateral securities thus given by 
the debtor to the creditor (y); and although this 
right of the surety used not to extend to those 
securities, c.y., bonds, which upon payment became 
extinguished (z), yet a surety is now entitled, under 
the Mercantile Law Amendment Act (a), to have 
assigned to him every judgment, specialty, or security 
which shall be held by the creditor in respect of 
such debt, whether such judgment, &c., shall or shall 
not at law be deemed to have been satisfied by the 
payment of the debt; and the Act operates as an 
implied assignment of such judgment, specialty, &c., 
so that the surety thereafter stands for all purposes 
in the shoes of the creditor (b ); moreover, this right 
to the delivery up of collateral securities held by the 


(£) In re Fox, Walker Co., 15 Ch. Div. 400. 

(u) Toussaint v. Martinnant, 2 T. R. 105. 

(v) Craythome v. Swinburne, 14 Ves. 162. 

{x) . Finlay v. Mexican Investment Corporation, 1897, I Q. B. 517. 

\y) Hodgson v. Shaw, 3 My. & Keen, 190. 

(2) Copis v. Middleton, 1 T. &. R. 229. 

(а) 19 & 20 Viet. c. 97, s. 5. 

(б) Re M'Myn, 33 Ch. Div. 575; Re Churchill, 39 Ch. Div. 174; 
Re Parker, 1894, 3 Ch. 400. 
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creditor, extends also to a surety who is such merely 
because of having endorsed a bill of exchange (c). 

Where a debt is secured by the suretyship of two (5 ). Action 
or more persons, and one surety pays the whole or sureties? for 
part of the debt, he has in equity, and to a certain contnbutlon * 
extent also at law, a right to contribution from his 
co-surety; and this doctrine of “ contribution is bot- 
“ tomed and fixed on general principles of justice, and 
“ does not spring from contract, though contract may 
“ qualify it ” (d); and this right of contribution may 
even exist before actual payment,—as, e.g ., when there 
has been judgment against the surety for the debt (e); 
from which date also, and not from the date of the 
suretyship, time will begin to run against the claim 
for contribution (/). And the doctrine of contribu¬ 
tion applies, whether the parties are bound in the 
same or in different instruments, provided they are 
cosureties for the same principal and in the same 
engagement , even though they are ignorant of the 
mutual relation of suretyship; and further, there is 
no difference, if they are bound in different sums, 
except that the contribution could not be required 
beyond the sums for which they are respectively 
bound ( g ). And it has even been held, that a surety 
who has obtained from the principal debtor a counter¬ 
security for the liability he has undertaken is bound 
to bring into hotchpot, for the benefit of his co¬ 
sureties, whatever he receives from that source,—and 
that even although he consented to be a surety only 
upon the terms of having such counter-security, and 


(c) Duncan Fox <b Co. v. North and South Wales Bank t 6 App. Ca. i, 
(c£) Dering v. Winchelsea t I L. C. 106 ; Coopcv . Twynam , I T. &R. 
426 ; In rt Arcedeckne , 24 Ch. Div. 709. 

{e) Wolmershausen v. Oullick, 1893, 2 Ch. 514. 

(/) Wolmershausen v. Gullick, supra; Robinson v. Markin, 1896, 

2 Ch. 415. 

(#) Whiting v. Burke , L. R. 6 Ch. App. 342; Coles v. Peyton, 1893, 

3 Ch. 238. 


2 N 
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the eo-suretics, when they entered into the contract 
of suretyship, were ignorant of the agreement for such 
counter-security (h ); and it would require a very 
special contract to deprive the co-sureties of this 
Contribution, right. And here note, that the like right to contri- 
co^directors^ bution exists also, in the general case, in favour of 
one director of a company against his co-directors, 
in respect of advances made to the company upon 
the express suretyship of the directors, and also 
where (as from the loan being unauthorised or 
otherwise) the company is not liable at all, but the 
directors making the loan are personally liable. And 
where, as in Ramskill v. Edwards (i), the directors of 
a company had advanced moneys of the company 
upon an unauthorised security, and the moneys were 
lost, and the company recovered the amount thereof 
against the plaintiff, who was one of the directors, 
—the court held, that the plaintiff was entitled to 
contribution as against the co-directors who had 
participated with him in making the unauthorised 
investment; also, that the estate of one of such co¬ 
directors who had died was liable to contribute'; and 
that another of the same directors who had previously 
obtained his discharge in bankruptcy, nevertheless 
still remained (under the then state of the law) 
liable to contribute, the liability being one which 
had been “ incurred by means of a breach of trust.” 
and as between And, generally, as regards co-trustees, the right of 
co- rus ees. contribution as between them for losses arising from 
a breach of trust, is (in the absence of fraud) a 
matter of course (A); but the right of indemnity, 
ix. y of full recoupment, is not a matter of course; 
but when there are special circumstances,—as where, 
* e.g. y the trustee who has been the actor in the breach 
is the solicitor of the trust, or has derived a personal 


(A) Steel v. Dixon , 17 Ch. Div. 825 ; Bcrridge v. Berridgey 44 Ch. 
Div. 168 ; Sheffield Banking Co. v. Clayton, 1892, 1 Ch. 621. 

(i) 31 Beav. 100. 

(&) Fletcher v. Green , 33 Beav. 513 ; Binlcs v. Micklethwait , ib. 409. 
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benefit from the breach,—then the right of the co¬ 
surety to indemnity, i.e ., to full recoupment, is allowed 
( l ),— scil. from the more guilty party. Also, as was 
mentioned in the chapter on Trustees (m), where one 
of the two trustees is also a beneficiary, and the 
breach of trust (or the judgment therefor against 
both) is satisfied out of the beneficial interest of the 
one, he has no right to contribution against the other, 
even when they are both in equal blame (n). Also, 
as between co-tort-feasors, there is no right to con¬ 
tribution (a). 

In certain respects the jurisdiction at common 
law prior to the Judicature Acts, used to be as 
regards sureties less beneficial than the jurisdiction 
in equity; for where there were several sureties and 
one became insolvent, the surety who paid the entire 
debt could in equity compel the solvent sureties to 
contribute pro ratd towards payment of the entire 
debt ( p) y but could at law recover against the solvent 
sureties only an aliquot part of the whole, regard 
being had to the original number of co-sureties ( q ); 
but the rule in equity would now prevail in such a 
case (r); also, if one of the co-sureties dies, contribu¬ 
tion can now be enforced against his representatives, 
both at law and in equity (s). And before equitable 
pleas were allowed at common law, if it did not 
appear on the face of the instrument that a person 
was a surety, but if it appeared, on the contrary, 
that the principal debtor and the surety were bound 
jointly and severally and as primary debtors, parol 


(Z) Bahin v. Hughes , 31 Ch. Div. 390. 

{m) Supra, p. 171. 

(n) ChiUingicorth v. Ch/imbcrs, 1896, 1 Ch. 685. 

(0) Merry weather v. Nixau , 8 T. R. 184 ; The Englishman v. The 
Australian , 1895, P. 212. 

( p) Mayor of Berwick v. Murray , 7 De G. M. & G. 497. 

\q) Batard v. Hawes , 2 Ell. & B. 287. 

(r) Lowe v. Dixon y 16 Q. B. D. 455. 

(«) Primrose v. Bromley , 1 Atk. 88. 


Contribution, 
—when ex¬ 
cluded. 


Differences 
between law 
and equity, 
as regards 
suretyship,— 
now abolished: 
(1.) Extent of 
remedy over 
for contribu¬ 
tion. 


(2.) Admission 
of parol evi¬ 
dence to show, 
that apparent 
principal was 
surety only. 
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General prin¬ 
ciples regard¬ 
ing sureties:— 
(1.) Surety 
may limit his 
liability by 
express con¬ 
tract. 


(2.) Surety 
can only charge 
debtor for 
what he 
actually paid. 


Circumstances 
discharging 
the surety 
(1.) If creditor 
varies contract 
with debtor, 


evidence was inadmissible at law, to show that the 
surety was only a surety {t)\ but in equity parol 
evidence was always in such a case admissible for 
that purpose (to ); and such evidence was rendered 
admissible at law, under an equitable defence pleaded 
by virtue of the Common Law Procedure Act, 1854 
(v); and of course there is now no distinction in that 
respect between law and equity. 

Although the doctrine of contribution is founded 
upon the general equity of the case, and not upon 
contract, still a person may by express contract take 
himself either wholly or partially out of the opera¬ 
tion of that doctrine,— e.g., where three persons be¬ 
came sureties, and agreed among themselves, that if 
the principal debtor failed to pay the debt, they 
should pay only their respective aliquot parts; and 
afterwards one of them became insolvent, and one 
of the remaining solvent sureties paid the whole 
debt, it was held, that he was entitled to recover 
only one-third from the other solvent surety (x ); and 
vice versd , where a surety discharges an obligation at 
a less sum than its full amount, he cannot, as against 
his principal, make himself a creditor for the whole 
amount, but can only claim what he has actually paid 
in discharge of the debt, with interest (y). 

A surety will be discharged from his liability, 
where by acts subsequent to the contract for surety¬ 
ship his position has been essentially changed ,—sciL 
worsened,—without his consent; e.g., where a person 


(0 Lewis v. Jones, 4 B. & C. 506. 

{u) Craythome v. Swinbwne, 14 Ves. 160, 170; Reynolds v. Wheeler , 
10 C. B., N. S., 561 ; Macdonald v. Whitfield , 8 App. Ca. 733. 

(v) Pooley v. Harradine , 7 Ell. & B. 431 ; Taylor v. Burgess , 5 H. & 
N. 1. 

{x) Swain v. Wall , 1 Ch. R. 149 ; Steel v. Dixon, 17 Ch. Div. 825 ; 
Berridge v. Berridge , 44 Ch. Div. 168; Ellesmere Brewery Co. v. 
Cooper , 1896, 2 Q. B. 75. 

(y) Reed v. Norris, 2 My. & Cr. 361, 375. 
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gave a promissory note as surety, upon an agreement without 
that the amount should be advanced to the prin- privity! 
cipal debtor by draft at three months’ date, and the 
creditor, without the concurrence of the surety, paid 
the amount at once,—it was held, that the agreement 
had been varied, and the surety was therefore dis¬ 
charged (z); but if the variation of liability is in 
reality in relief pro tanto of the surety,— e.g. } if part 
payment by the principal debtor is accepted by the 
principal creditor in discharge of the whole liability,— 
the surety is not discharged (a). And again, if a 
creditor, “ without the consent of the surety, gives {2.) if creditor 
“ time to the principal debtor, by so doing he dis- f binding m*ri- 
“ charges the surety,—that is, if time is given by ^hout^m r * 
“ virtue of positive contract between the creditor and sent of surety, 
“ principal debtor; and in such a case, the surety is affectsThe y 
“ held to be discharged for this reason, because the [^surety f 
“ creditor by giving time to the principal has, for the 
“ time at least, put it out of the power of the surety 
“ to consider whether he (the surety) will have re- 
“ course to his remedy against the principal debtor 
“ or not, and because he, the surety, cannot in fact 
“have the same remedy against the principal as he 
“ would have had under the original contract ” (b ); 
and this rule extends (in the case of mortgage debts) Extent of the 
not only to discharge the surety (where he is a surety the^e of 1D 
simply) from all liability on his covenant to pay the ™^ gage 
mortgage debt (c), but also to release the mortgaged 
property of the surety (where he is a surety co¬ 
mortgagor) from its liability to the charge (d). It 
seems, however, that a surety will not be discharged 
by the creditors giving time to the debtor, if the 


(2) Bon$er v. Cox, 6 Beav. no; Evans v. Bremridge, 8 De G. M. 
& G. ioi ; Holme v. Brunskill f 3 Q. B. D. 495. 

(a) Webster v. Petre , 4 Exch. Div. 127. 

(b) Samuell v. Hmoorth , 3 Mer. 272 ; Rees v. Berrington , 2 L. C. 
992 ; Bailey v, Edwards , 4 B. & S. 711. 

(c) Bolton v. Buckenham , 1891, I Q. B. 278. 

(d) Bolton v. Salmon , 1891, 2 Ch. 48. 
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Surety not dis¬ 
charged, where 
creditor giving 
time reserves 
his rights 
against surety. 


(3-) If the 
creditor re¬ 
leases the 
principal 
debtor. 


(3a.) If the 
creditor re¬ 
leases one co¬ 
surety. 


creditor s remedies against the surety are not thereby 
diminished or affected, but are aeeelerated,— scil. 
beeause, in such a case, the surety’s remedies against 
the principal debtor remain also unaffected (e ); nor 
will the surety be discharged, if the giving of time to 
the principal debtor is either expressly provided for 
or impliedly involved in the original agreement of 
suretyship (/); also, generally, the surety will not 
be discharged, if the creditor, on giving further time 
to the principal debtor, reserve his right to proeeed 
against the surety,—“ for when the right is reserved, 
“ the principal debtor eannot say it is inconsistent 
“ with giving him time that the creditor should be 
“ at liberty to proceed against the sureties, and that 
“ they should turn round upon the principal debtor, 
“ notwithstanding the time so given him ; for he was 
“ a party to the agreement by whieh that right was 
“ reserved to the creditor, and the question whether 
“ or not the surety is informed of the arrangement 
“ is wholly immaterial ” (y). And the rule is the 
same, when the principal debtor purports to be re¬ 
leased, but the creditor reserves his rights against the 
surety; but where the purported release is in general 
terms, the surety will be discharged,—and that not 
from any equity in his favour, but from considerations 
of bare justiee to the principal debtor; for “ it would 
“be a fraud on the principal debtor to profess to 
“ release him and then to sue the surety, who in his 
“ turn would sue him ; but where the bargain is that 
“the creditor is to retain his remedy against the 
“surety, there is no fraud on the principal debtor” 
(h). So also, although it is a settled principle of 
law, that a release or discharge of one surety by the 


( e ) Price v. Edmunds , 10 B. & C. 578 ; Clarke v. Birley , 41 Ch. Div. 
422. 

(/) Rouse v. Bradford Bank. 1894, 2 Ch. 32 ; 1894, A. C. 586. 

(g) Webb v. Hewitt , 3 K. k J. 442 ; Wyke v. Rodgers , 1 De G. M. 
& G. 408. 

( h ) Tasmania Bank v. Jones t 1S93, A. C. 313. 
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creditor, even when founded on a mistake of law, 

operates as a discharge of the others ( i ); yet if the 

release can be construed as a covenant not to sue , it 

will not operate as a discharge of the co-sureties ( k ) ; 

and the same rule applies to a release of, or covenant 

not to sue, the principal debtor. But it is to be Creditor can- 

particularly observed, that although a creditor, upon rights against 8 

giving time to the principal debtor, or on covenant- su , rety ’ 

mg not to sue him, may reserve his right against principal 

the sureties, yet he cannot do so if he give to the co-si^ety. °° e 

debtor an actual release , as distinguished from a mere 

purported release or covenant not to sue,—for the 

debt is, in consequence of the release (being an actual 

release ), gone at law (l) ; secus , where the release is 

merely by operation of law, that is to say, where it 

is a mere implied release (m). And where there was 

an agreement between a bond debtor and his creditor, 

for the latter to take all the debtors property and 

to pay the other creditors five shillings in the pound, 

this agreement, though it was not a discharge of the 

bond at law by way of accord and satisfaction, still 

operated in equity as a satisfaction of the debt; and 

it was not possible in equity, upon such a transaction, 

to reserve any rights against the surety; and any 

attempt to do so would have been void, as being 

inconsistent with the agreement (n), —for there was, 

in fact, a novation of the debt in such a case (o), And 

lastly, inasmuch as a surety is entitled, on payment (4-) if creditor 

of the debt, to all the securities which the creditor securities to” 


({) Cheetham v. Ward , I B. & P. 633 ; Nicholson v. Revcll, 4 A. & E. 
675 ; Ex parte Jacobs , L. R. 10 Ch. App. 211 ; Sydney Bank v. Taylor , 
1893, A. C. 317. 

(it) Bailey v. Edwards , 4 B. & S. 761 ; Ward v. National Bank of 
New Zealand , S App. Ch. 755. 

( 1 ) Kearsley v. Cole , 16 Mee. k W. 136. 

(wi) In re London Chartered Bank of Australia , 1893, 3 Ch. 540; 
Dane v. Mortgage Insurance Corporation , 1894, I Q. B. 54. 

(n) Nicholson v. Revcll, supra. 

(0) Oakeley v. Pasheller , 4 Ch. <fc F. 207 *, Head v. Head, 1894, 2 Ch. 
236. 
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go back into has or has ever had against the principal,—whether 
hands. such securities were given at the time of the eon- 

traet of suretyship, and with or without the know¬ 
ledge of the surety ( p ), or whether they were given 
after that contract, and with or without the know¬ 
ledge of the surety (q), —it follows that, if a creditor 
who has had, or ought to have had, such securities, 
loses them, or suffers them to get baek into the 
possession of the debtor, or does not make them 
effectual by giving proper notiee (r), or otherwise 
fails in making them perfeet, e.g ., by negleeting to 
register a bill of sale ($), the surety, to the extent of 
sueh security, will be discharged (t), —as he will also 
be, semble, to the extent of any rights of aetion or 
other benefits whieh the creditor has given up or 
renounced, without the sanction of the surety ( u ); 
and where a creditor, by neglecting the statutory 
formalities, lost the benefit of an execution under 
a warrant of attorney, whieh, according to the 
agreement of suretyship, he had proceeded to 
enforee, it was held, that the surety was thereby 
discharged ( v ). 

Marshalling of All the general rules regarding the marshalling 
against sure- of securities whieh are stated and illustrated in the 
ties< chapter on Marshalling Assets, supra, are applicable as 

against sureties also (x) ; and the order of working out 
the successive redemptions and foreclosures of mort¬ 
gaged estates, stated in the ehapter on Mortgages, 


{ p) Mayhew v. Crickett , 2 Swanst. 185. 

(9) Pearl v. Deacon , 1 De G. & Jo. 461 ; Berridge v. Berridge , 44 
Ch. Div. 168. 

(r) Strange v. Fooks , 4 Giff. 408. 

(«) Wolff v. Jay , L. R. 7 Q. B. 758. 

(t) Capel v. Butler , 2 S. & S. 457 ; Taylor v. Bank of New South 
Wales , 11 App. Ca. 596. 

(u) West of England Insurance v. Isaacs , 1896, 2 Q. B. 377. 

(v) Watson v. Alcock , 4 De G. M. & G. 242 ; Rainbow v. Juggins , 
5 Q. B. D. 422 ; Carter v. White , 25 Ch. Div. 666. 

(x) P. 319. 
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supra {y), is applicable also to sureties,—being sub¬ 
ject, as against sureties also, to the doctrine of con¬ 
solidation, stated and illustrated in the same chapter, 
but now greatly cut down, as there also stated, by 
the Conveyancing and Law of Property Act, 1881 (z). 

But regarding sureties in mortgage deeds, some rather Sureties who 
nice distinctions require to be taken; for if A. is the covenantors, 
mortgagor, B. the surety, and C. the mortgagee, and ^ d 0 8 “ r r ®^|? 
C. lends a further sum to A., C. will in general have mortgagors,— 
the right as against B. to tack the further advance to dlstln ^ uished - 
the first mortgage debt (a ); but if A. is the mortgagor, 

B. the surety, and C. the mortgagee, and B. is not 
merely a covenantor for the payment of the debt, but 
is also a co-mortgagor with A., bringing some property 
of his (B/s) own into the security, then if C. lends a 
further sum to A., C. cannot in general as against B. 
tack this further advance to the first mortgage debt,— 
because B. has in this latter case not merely a right 
(on payment of the first mortgage debt) to the delivery 
up of the security, but has an actual right or equity 
of redemption ( b ); and the consequences of this dis¬ 
tinction are very curious, because, in the latter case, 
if B. redeems C. his first mortgage, then C. will be 
liable to redeem B. what he has paid; and in effect, 
therefore, when B. is a co-mortgagor, C/s making the 
further advance operates to discharge B. (redeem¬ 
ing the first mortgage) altogether from the surety¬ 
ship (c). 


Where the principal debtor becomes a bankrupt, On bankruptcy 

_ of principal 

(y) P. 360. 

(z) Bowker v. Bull, I Sm. N. S. 29; Farebrother v. W r odehouse, 23 
Beav. 18, 19 ; Forbes v. Jackson, 19 Ch. I)iv. 615, following Newton v. 

Charlton, 10 Ha. 646 ; and distinguish Williams v. Owen, 13 Sim. 597 ; 
and Bateson v. Bank of Whitehaven, 6 Ch. Div. 218, reversing S. C. 
as reported in 4 Ch. Div. 639. 

(a) Williams v. Owen, 13 Sim. 597. 

(b) Bowker v. Bull, 1 Sim. N. S. 29; Higgins v. Frankie, 15 E. J. 

Ch. 329; Aldworth v. Robinson, 2 Beav. 287. 

(c) Beevor v. Luck, L. R. 4 Eq. 537; Kinnaird v. Trollope, 39 Ch. 

Div. 636. 
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debtor,—proof tlio creditor and the surety may (each of them) 
estate*,* by* prove in tho bankruptcy,—the creditor in respect of 
bj^surety nd ^is an d ^ lG sure ty m respect of his liability; 

but this distinction is to be taken, namely, that 
when the surety is surety for the whole debt, the 
creditor (and not the surety) shall prove (d) ; but 
when the surety is surety for part only of the debt, 
and he has paid his part, he may prove in respect of 
that part, and the principal creditor may prove in 
respect of the residue (e), or even, in the general 
case, in respect of the whole original debt (/). 


( d) In re Sass, ex parte N. P. Bank, 1896, 2 Q. B. 12. 

( e ) In re Blackbume, 9 Morrell, 249. 

(/) In re BLakesley, 9 Morrell, 173 ; In re Rees, 17 Ch. Div. 98. 
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CHAPTER VI. 

r 

PARTNERSHIP. 

Courts of equity exercise a full concurrent jurisdic¬ 
tion with courts of law in all matters of partnership; 
and there is, in fact, a quasi-fiduciary relation between 
partners (a), involving (for some purposes) the prin¬ 
ciples applicable to a trust; and it may be said, that 
the jurisdiction of courts of equity is, practically 
speaking, an exclusive jurisdiction in all cases of any 
complexity or difficulty,—for wherever an account, 
or contribution, or an injunction, or a dissolution 
was sought in cases of partnership, or where a due 
enforcement of partnership rights, duties, and credits 
was required, the remedial justice administered by 
courts of equity was complete, while the redress at 
law was most imperfect; ’ and the Judicature Act, 
1873 (s. 34), recognised this superiority, by assign¬ 
ing to the Chancery Division of the High Court all 
matters of partnership involving either accounts or 
a dissolution. 

The law of partnership has been declared, and 
codified to some extent, by the Partnership Act, 
1890 (6); but it is expressly provided by the Act 
(s. 46), that the rules of equity (and indeed of the 
common law generally) shall, except as varied by 
the Act, continue in force,—so that it is convenient 


(a) Betjemann v. Betjemann, 1895, 2 Ch. 474; Friend v. Young , 
1897, 2 Ch. 421. 

(ft) S 3 & 54 Viet. c. 39. 


Equity has a 
practically 
exclusive 
jurisdiction, 
in partner¬ 
ships. 


Partnership 
Act, 1890, 
codifies the 
law. 
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Specific per¬ 
formance of 
partnership 
agreement,— 
■when and 
when not 
decreed. 




Injunction,— 
when and 
when not 
granted. 


(i.) Against 
omission of 
name of 
one of the 
partners. 


(2.) Against 
carrying on 
another 
business. 


to expound the principles of equity' in like manner 
and in the like order as before, noting merely the 
statutory adoption of these principles where the Act 
has adopted them. And firstly, a court of equity 
will, in a proper case, decree the specific performance 
of a contract to enter into partnership for a fixed 
and definite period of time (c); but it will not do 
so when no term has been fixed,—for such a decree 
would be useless when either of the parties might 
dissolve the partnership immediately afterwards (cl ); 
and it will not in general decree specific perform¬ 
ance, even when a definite term has been fixed, 
unless there have been acts of part performance (e ); 
nor where the business of the partnership is alto¬ 
gether illegal,— scats , if the business (e.y., that of book¬ 
makers and betting agents) (/) is not in itself illegal, 
but is legal, although liable to be conducted illegally. 
So also, after the commencement and during the 
continuance of the partnership, courts of equity will 
in many cases interpose to decree what is (in effect) 
the specific performance of particular clauses in the 
articles of partnership,— e.g., where there is a clause 
in the articles providing for the insertion of the 
name of a particular partner in the firm name, and 
there is a studied inattention to the application of the 
partner to have his name so inserted, courts of equity 
will grant an injunction against the use of any firm 
name not including his name (cj ). So, where there 
is a clause in the articles whereby the partners agree 
not to engage in any other business, courts of equity 
mil act by injunction to enforce such a clause; and 
if profits have been made by any partner in violation 
of such an agreement, the profits will be decreed to 


(c) Buxton v. Litter , 3 Atk. 385 ; England v f Curling , 8 Beav. 129. 

(d) Jhrccy v. Birch , 9 Ves. 357. 

(e) Scott v. Raymcnty L. R. 7 Eq. 112. 

(/) TkwaiUs v. Coulthwaite , 1896, 1 Ch. 496. 

(0) Marthall v. Colman , 2 J. & W. 266, 269. 
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belong to the partnership ( h ); and the law is now 
the same as regards carrying on any rival business, 
even where there is no express agreement not to 
engage in any other business (i ). A court of equity 
will also interfere by injunction to prevent such acts, 
on the part of any of the partners, as tend either to 
the destruction of the partnership property (Jc), or to 
impose an improper liability on the others, or which 
tend to the exclusion of the other partners from the 
exercise of their partnership rights, whether those 
rights be founded on the law relating to partnerships 
in general, or on express agreement (l), and although 
no dissolution is prayed (m); but courts of equity 
will not interefero where the remedy at law is 
adequate. Also, where the partnership agreement 
contains (as it usually does) a clause referring dis¬ 
putes to arbitration, courts of equity have, since the 
Common Law Procedure Act, 1854, and more par¬ 
ticularly since the Arbitration Act, 1889 ( n ), shown 
an inclination to enforce such agreements for refer¬ 
ence, remitting the parties to the arbitration as their 
self-chosen exclusive forum (0),—provided of course 
the question in difference is not paramount to the 
agreement for reference (p ), and provided the whole 
question in dispute may be determined in the arbitra¬ 
tion, but not so as to split up the ground of action 
(q ); and the court justifies itself, in making these 
references, under the express words contained in 
section 4 of the Act of 1889, which re-enacts section 


(k) Somerville v. Maclcay , 16 Ves. 382. 

(*') 53 & 54 v ict. c. 39, s. 30. 

(A*) Marshall v. Watson, 2$ Beav. 501. 

(Z) Walker v. Mottram , 19 Ch. Div. 355 ; Dawson v. Beeson , 22 Ch. 
Div. 504. 

(m) Hail v. Hall , 12 Beav. 414. 

(n) Pini v. Roncoroni, 1892, 1 Cb. 633. 

(o) Willesford v. Watson , L. R. 14 Eq. 572; Hodgson v. Railway 
Passengers Co ., 9 Q. B. D. 188 ; Hack v. London Provident Building 
Society , 23 Ch. Div. 103. 

( [p) Midkem v. Lord , 4 App. Ca. 182 ; Martin's Case , 17 Q. B. D. 609. 
(?) Tumock v. Sartoris , 43 Ch. Div. 150; Ives v. Willans, 1894, 
2 Cb. 478. 


(3.) Against 
destruction 
of partner¬ 
ship property. 


(4.) Against 
exclusion of 
partner. 


Where an 
agreement to 
refer to arbi¬ 
tration,—stay 
of proceedings, 
very com¬ 
monly direct¬ 
ed, on ground 
of agreement 
to refer. 
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11 of the Act of 1854, namely,—that whenever the 
parties to any deed or instrument in writing agree 
to refer their disputes, and any one or more of them 
nevertheless commences an aetion relative to such 
disputes, the other parties or any of them (being 
defendants to the action) may, before pleading thereto , 
or taking any other steg) in the action (r), apply for a 
stay of all the proceedings therein, on the ground of 
the agreement to refer; and in every sueh ease, the 
court, “ upon being satisfied that no sufficient reason 
“ exists why the matters in dispute cannot or ought 
Conditions of “ not to be referred to arbitration according to the 
the reference. « agreement,” may (in its judicial discretion) ($) make 
an order staying all proceedings in the action,—pro¬ 
vided the applicants for such order have always been 
(and are) ready and willing to join and concur in all 
matters neeessary or proper for causing the dispute 
to be deeided by arbitration, but not otherwise (< t ); 
but the order to stay usually reserves liberty to apply; 
Court holds its and under the liberty so reserved, the eourt will 
reserre C . tl0n m either revoke the submission or give its direction to 
the arbitrators, if they are proceeding wrongly (u ); 
and in and by the award, the arbitrators or umpire 
may award even that the partnership shall be dis¬ 
solved (v ); and after award made, either party may 
(for sufficient reasons) apply to the eourt to remit 
or to set aside the award (x). 

const!tution’ - A partnership may be constituted in various ways, 
of. by agreement, whether express or implied; and there * (*) 


(r) Bartlett v. Ford's Hotel, 1896, A. C. 1. 

(*) Clegy v. Clegg, 44 Ch. Div. 200; Vawdrey v. Simpson, 1896, 
1 Ch. 166 \ Rcnshaw v. Queen Anne's, Mansions, 1897, I Q. B. 662 ; 
and distinsr. Lyon v. Johnson, 49 Ch. Div. 579 ; and Barnes v. Youngs, 
1S98, \V. N. p. 11. 

( t ) Davis v. Starr , 41 Ch. Div. 242. 

(u) llart v. Duke, 32 L. J. Q. B. 55 ; Robinson v. Davies, 5 Q. B. D. 
26 ; and consider Brierley JIUl Local Board v. Pearsall , 9 App. Ca. 595. 

(v) Vawdrey v. Simpson, supra. 

(x) 52 & 53 Viet. c. 49, ss. 10-11; In re Palmer and Hosken, 1S98, 
1 Q. B. 131. 
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is scarcely any variety of term which may not be in¬ 
cluded in the agreement,—but, of course, nothing that 
is illegal may be included therein (y); and an infant 
even may become a partner (z). Also, it appears that 
persons become partners, at least inter se, if they 
agree to go shares in the profits and losses of the 
business (a),—although merely sharing in the profits, 
without being at the same time liable also for the 
losses, and without being invested with the capacity 
of agent for self and copartners (&), would not con¬ 
stitute a man a partner; and, of course, a mere part- 
ownership of real estate (or of any other property) 
is not a partnership, whether the profits of the 
common property are shared or not between the 
part-owners (c). In the absence of any stipulation 
to the contrary, the shares of the partners in the 
capital and in the profits and losses are equal ( d ); 
and when a partnership has run out its agreed term, 
and nevertheless continues after the term, it is a 
partnership at will, upon all the old terms which are 
applicable to a partnership at will (e), including (it 
may be) the term under which an option of purchase 
arises (/). 

A partnership may be dissolved in various ways: 
(i.) By operation of law,—Of events on which, by 
operation of law, the partnership is determined, the 
principal ones seem to be,—the death of one of the 


{y) Harvey v. Hart , W. N. 1894, p. 72 ; Thwaites v. Coulthwaite , 
1896, 1 Ch. 496. 

(z) Re Beauchamp Brothers , 1893, 2 Q. B. 534 ; 1894, A. C. 607. 

(а) Paicsey v. Armstrong , 18 Ch. Div. 698; Walker v. Hirsch f 27 
Ch. Div. 460. 

(б) Cox v. Hickman , 8 Ho. Lo. 268 ; In re IIUdesheim t 1893, 2 Q. B. 
357 » 53 k 54 Viet. c. 39, re-enacting (s. 2) and repealing (s. 48) BoviU’s 
Act, 28 k 29 Viet. c. 86; In re Young , ex parte Jones , 1896, 2 Q. B. 
484 ; In re Fort , ex parte Schofield , 1897, 2 Q. B. 495. 

(c) 53 k 54 Viet. c. 39, a. 2. 

(<*) 53 k 54 Viet. c. 39, s. 24. 

(e) King y. Chuck , 17 Beav. 325 ; Yates v. Pinny 13 Ch. Div. 839; 
Neilson v. Mossend Iron Co. t 11 App. Ca. 298. 

(/) Daw v. Herring , 1892, I Ch. 284. 


Dissolution of 
partnership,— 
modes of. 

(i.) By opera¬ 
tion of law. 
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partners, unless there be an express stipulation to 
the contrary ( g ); the bankruptcy of all or of one of 
the partners (h ); the conviction of any one of them 
for felony ( i ); and a general assignment by one or 
more of the partners, whether the partnership be 
determinable at will, or, it seems, even where it is 
for a definite period (k ); and to these may, perhaps, 
be added, any event which makes either the partner¬ 
ship itself, or the objects for which it was formed, 
illegal (l ); and in all these cases, the partnership de¬ 
termines by operation of law, from the happening 
of the particular event, without any option in either 
menfofTe 6 ' ^e P art ^ es * ( 2 *) By agreement of the parties, — 
parties. By mutual agreement of all the partners, the partner¬ 
ship, though for an unexpired term, may of course 
be put an end to (m); and by virtue of a clause in 
the partnership articles, an effective notice of dis¬ 
solution may in a proper case be given by one or 
more of the partners without the consent of all,—and 
in such latter case, the court has jurisdiction to 
compel (where necessary) the other partners to sign 
a notice of the dissolution for the Gazette , and this 
although no other relief may be claimed in the 
action ( n ). Any member of an ordinary partnership, 
the duration of which is indefinite, may dissolve it 
at any moment he pleases; and the partnership will 
then be deemed to continue only so far as may be 
necessary for the purposes of winding up its then 
pending affairs (o); but the court would, in such a 
case, restrain an immediate dissolution of the partner- 


(g) Crawshay v. Maule, I Swanst. 495 ; Backhouse v. Charlton , 8 Ch. 
Div. 444; 53 & 54 Viet. c. 39, s. 33. 

(A) Crawshay v. Collins , 15 Ves. 228 ; 53 & 54 Viet. c. 39, s. 33. 

(i) Co. Litt. 391 a. 

(X*) Heath v. Sansom, 4 B. & Ad. 172 ; Nerot v. Burnard, 4 Russ. 247. 
(Z) Exposito v. Bowden , 7 E. & B. 763; 53 & 54 Viet. c. 39, s. 34 ; 
Thwaites v. Coulthwaite , supra. 

(771) Hall v. Hally 12 Beav. 414. 

(n) Hendry v. Turner, 32 Ch. Div. 335 ; 53 & 54 Viet. c. 39, s. 37. 
(0) Peacock v. Peacock , 16 Ves. 50; 53 &; 54 Viet. C. 39, s. 26. 
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ship, if it appeared that irreparable mischief would 
ensue from such a proceeding (p), or if the partner 
claiming to determine the partnership was not acting 
bond fide , but was seeking to obtain for himself an 
undue advantage (q). A partnership may also expire 
by the efflux of the time fixed upon by the partners 
for the limit of its duration, or by the accomplish¬ 
ment of the object for which the partnership was 
constituted (r). (3.) Dissolution by decree of a court (3.) By decree 
of equity,—A court of equity will in many cases anyoYthTshc 
decree a dissolution at the instance of a partner, and ^^g?_L o1 " 
this principle has been recognised by the Partner¬ 
ship Act, 1890; for under that Act, the court may 
dissolve a partnership, wherever it is “just and equi¬ 
table ” to do so ($),— e.g., where the business has been 
and is being carried on at a loss; and under that 
Act, and also apart from and before that Act, the 
following may be mentioned as the specific cases in 
which, and grounds upon which, the court will decree 
a dissolution :— (a.) A partnership may be dissolved, (a.) Partner- 
as from its commencement, where it has originated b^fraud!^ 
in fraud, misrepresentation, or oppression (t ); or (&.) (6.) Gross mis- 
If one partner grossly misconducts himself in refer- breachof nd 
ence to partnership matters, acting in persistent trust * 
breach of the partnership articles, or in violation of 
the general trust and confidence between the partners, 
that will be a ground for a dissolution (w). So, (c.) If (e.) Continual 
there have been continual breaches of the partnership contract. ° f 
contract by one of the partners, as if he has persisted 
in carrying on the business in a manner totally dif¬ 
ferent from that agreed on, the court will dissolve 


(p) BlUsit v. Danid, io Hare, 493 ; Levy v. Walker, 10 Ch. Div. 436. 

(q) Ntilton v. Mostend Iron Co., 11 App. Ca. 298. 

(r) Featherttonehaugh v. Fenwick , 17 Vea. 298; 53 & 54 Viet. c. 39, 
s. 32. 

(«) 53 & 54 Viet. c. 39, s. 35. 

(0 llaiclins v. Wickham, I Giff. 355 ; 53 <fc 54 Viet. c. 39, 8. 41. 

(u) Smith v. Jeyes, 4 Beav. 503 ; Hai'rison v. Tennant, 21 Beav. 482 ; 
S3 & 54 Viet. c. 39, a. 35. 


2 0 
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(d.) Wilful 
and permanent 
neglect of 
busiuess. 


(e.) Extreme 
disagreements 
or incompati¬ 
bility of 
temper. 


(/.) Insanity of 
partner,— 
whose skill is 
indispensable. 


the partnership (v ); but there must be a substantial 
failure in the performance of the agreement on the 
part of the defendant,—for it is not the office of a 
court of equity to enter into a consideration of mere 
partnership squabbles (#). (d.) If a partner, who 

ought to attend to the business, wilfully and per¬ 
manently absents himself from it, or becomes so 
engrossed in his private affairs as to be unable to 
attend to it, this would seem, independently of agree¬ 
ment, to be a ground for dissolution (y). (e.) And 

although the court will not dissolve a partnership 
merely on account of the disagreements or incom¬ 
patibility of temper of the partners, where there has 
been no breach of the contract (2), yet, if the dis¬ 
agreements are so great as to render it impossible 
to carry on the business, all mutual confidence beiny 
destroyed , there cannot be a doubt that the court will 
dissolve the partnership (a ); and in this latter case, 
the dissolution will in general take effect from the 
date of the judgment, and not (as in the usual case) 
from the date of serving the writ ( b ). Also, (/.) 
Whenever a partner who is to contribute his skill 
and industry in carrying on the business, or who has 
a right to a voice in the partnership, becomes per¬ 
manently insane, a court of equity will dissolve the 
partnership ( c ); but insanity in a partner is not, in 
the. absence of agreement, ipso facto a dissolution, 
but is only a ground (the case being otherwise 
proper) for a dissolution by decree of the court (< d ); 


(v) Waters v. Taylor , 2 V. & B. 299. 

( x ) Wray v. Hutchinson, 2 My. & K. 235 ; Anderson v. Anderson, 
25 Beav. 190. 

(y) Smith v. Mules , 9 Hare, 556. 

(2) Goodman v. Whitcomb, 1 J. & W. 589, 592 ; Jauncey v. Knouies , 
29 L. J. Ch. 95. 

, (a) Watney v. Wells , 30 Beav. 56; 53 & 54 Viet. c. 39, a. 35. 

(b) Lyon v. Twcddcll, 17 Ch. Div. 529; Unsworth v. Jordan , W. N. 
1896, p. 2. 

(c) Waters v. Taylor , 2 V. & B. 303; Rowlands v. Evans , 30 Beav. 
302. 

(d) Jones v. Noy t 2 My. & K. 125 ; 53 & 54 Viet. c. 39, a. 35. 
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and the court will also restrain an insane partner from 
interfering in the partnership business (c). 

The share of a partner is his proportion of the share in part- 
partnership assets, after they have all been realised tomone* * nght 
and converted into money, and after all the debts 
and liabilities of the firm have been paid and dis¬ 
charged ; and it is this only which on the death of 
a partner passes to his representatives (/). And Account only 

-]• i* i , i •. , mi on dissolution. 

where a dissolution has taken place, an account will 
be decreed,—and, if necessary, a manager or receiver 
will be appointed to close the partnership business, 
and to make sale of the partnership property,—so 
that a final distribution may be made of the partner¬ 
ship effects; but an account will not in general be 
decreed, nor will a manager or receiver be appointed, 

—except with a view to a dissolution (<7), or unless Account, 
with a view to the sale of the business as a going Elution 0 dlS " 
concern (h\ Still, where a partner has been wrong- prayed, but 
fully excluded, or the conduct of the other party has solution might 
been such as would entitle the complaining partner prayed, 
to a dissolution as against him, a general account, 
at any rate up to the time of filing the bill, will be 
decreed,—without either a dissolution or any view to 
a sale of the business; but in no case will a con¬ 
tinuous account be decreed, as that would be, in part 
at least, a carrying on of the business by the Court 
of Chancery (i). Also, upon an actual dissolution, 
the court will, in a proper case, order the defendants Premium,— 
to repay to the plaintiff a due proportion of any refcurn of * 
premium paid by him as the price of his having 
become a partner (k ); but if this relief is desired, 


(e) J -v. S -, 1894, 3 Ch. 72. 

(f) Knox v. Oye, L. R. 5 H. L. 656 ; Noyes v. Crawley , 10 Ch. Div. 
31 5 53 & 54 Viet. c. 39 . 8s. 43, 44. 

(r/) Baxter v. Wc«t, 28 L. J. Ch. 169. 

(A) Taylor v. Ncatc, *39 Ch. Div. 538. 

(?) Loscombe v. Bussell , 4 Sim. 8; Fairtkome v. Weston , 3 Hare, 387. 

(*) 53 & 54 Vict. c. 39, s. 40. 
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Terms of 
dissolution,— 
as to payment 
of debts, &c.; 
aud as to dis¬ 
tribution of 
surplus assets. 


Costs,—upon 
dissolution 
by order of 
the Court. 


case must be made out for it at the trial of the 
action (/), and not afterwards,—although, under spe¬ 
cial circumstances, the relief may be provided for 
even upon a case made after the trial (??i). 

Upon a dissolution of the partnership, and in 
settling the accounts between the partners, the pro¬ 
visions in that behalf applicable contained in the 
partnership articles must of course apply,—including 
the option thereby given (if such option is thereby 
given) to either partner to purchase the share or 
shares of the other partner or partners,—which 
option, if a term is limited for the exercise thereof, 
must be exercised within the time so limited, and 
cannot afterwards be exercised (?i); and subject to 
such agreement (if any), the provisions applicable 
are those expressed in sect. 44 of the Partnership 
Act, 1890,—under which provisions, the losses of 
the partnership (including losses and deficiencies of 
capital) are first to be paid or made good— scil. first 
out of profits, next out of capital, and lastly by the 
partners individually accruing to their respective 
proportions of the profits; and thereafter the assets 
(including the sums, if any, contributed by the 
partners to make good the losses aforesaid) are to 
be applied,—first, in paying the outside debts and 
liabilities of the partnership; secondly, in paying all 
advances made by the partners beyond their capital; 
thirdly, in paying out the capital of the partners; 
and lastly, the ultimate residue (if any) is to be 
divided among the partners in the same proportions 
in which the profits are divisible. And it appears, 
that if the dissolution is in such a case proceeding 
under the order of the court, the payment of the 
costs of the action will be provided for,—next after 


(/) Wilson v. Johnstone , L. H. 16 Eq. 606. 

(m) Edmonds v. Robinson, 29 Ch. Div. 170. 

(n) Dibbins v. Dibbins , 1896, 2 Ch. 348. 
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the payment of all the partnership debts (including 
debts due to either of the partners themselves), and 
will be directed to be paid before the repayment 
of the capitals of the partners and out of the estate 
remaining before such payment, so as to fall on the 
partners in proportion to their shares and interests 
in the partnership (0). 

A partnership, though in a certain sense expiring 
on any of the events that have been mentioned— 
such as death, effluxion of time, or bankruptcy of a 
partner—does not expire for all purposes; for all the 
partners are interested in the business until all the 
affairs of the partnership have been finally settled 
by all (p); and the partners thus continuing the 
business are accountable to the rest, not merely for 
the ordinary profits, but for all the advantages which 
they have obtained in the course of the business (#); 
and if there are no profits, they shall, in general, 
have no remuneration for their trouble (r). But 
there is no fiduciary relation between the surviving 
partners and the representatives of the deceased 
partner; therefore, although they may respectively 
sue each other in. equity, their rights are legal rights 
for an account, and will be barred by the Statute of 
Limitations (5), —unless in cases of fraud; for, each 
partner being entitled to assume that his partner is 
honest in his partnership dealings, and not being 
bound to suspect any fraud on the part of his co¬ 
partner, the statute will only run from the date of 
the discovery of the fraud (£). 


(0) Ross v. White, 1894, 3 Ch. 326. 

(p) Crawshay v. Collins, 2 Russ. 344 ; 53 & 54 Viet. c. 39, ss. 38, 39. 
(g) Clements v.'Hally 2 Be G. & J. 173 ; Dean v. M'Doicdl, 8 Ch. 
Div. 345 5 53 & 54 Viet. c. 39 > s. 42. 

(r) Aldridge v. Aldridge, W. N. 1894, p. 50; 1894, 2 Ch. 97. 

(«) Knox v. Gye, L. R. 5 H. L. 656 ; Friend v. Young, 1897, 2 Ch. 421. 
(t) Rawlins v. Wickham, 3 Be G. & Jo. 304 ; Betjemann v. Betjemann , 
1895, 2 Ch. 474. 


Partner mak¬ 
ing advantage 
out of the 
partnership 
property, ac¬ 
countable to 
other part¬ 
ners. 


Representa¬ 
tives of de¬ 
ceased partner 
entitled to an 
account,— 
unless barred 
by time. 
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Represeuta- The representatives have no lien on any specific 
ceased ^partner part of the partnership estate,—which estate in the 
have no lieu. fj rs t instance accrues therefore in its entirety to the 
surviving partners both at law and in equity ( u ); and 
the surviving partner or partners can therefore make 
a valid mortgage of the partnership assets, and that 
either for a present advance (v), or by way of security 
for a past partnership debt (x). But bankruptcy is 
unlike death in these particulars,—for the bankrupt 
partners share remains his, and therefore vests in 
the trustee of the bankrupt, and that notwithstand¬ 
ing any clause to the contrary in the articles of 
partnership (y). And as regards realising out of a 
Judgment^r partner's share, during such partners life, a judgment 
for, ou part- ^ debt obtained against him individually ( i.e for his 
and realisation separate debt), it is now provided (2), that (in lieu 
of such charge. 0 f execution issuing on such judgment) the court 
shall make an order charging such share with the 
judgment debt and interest thereon; and the court 
may go on to appoint a receiver, and to direct all 
proper accounts in aid of, and towards the realisation 
of, such charge,—the charge so given having the 
same effect as (and neither more nor less than) a 
voluntary charge given by the judgment debtor (a). 

iu equity, land From the fact that the share of a partner is 
asset of th© nothing more than his proportion of the partnership 
partnership assets after they have been turned into money, and 

is money * ^ ** 

applied in liquidation of the partnership debts, it 
necessarily follows, that, in equity, a share in a part¬ 
nership, whether its property consists of land or not, 
must, as between the real and personal representa- 


(«) 53 & 54 Viet. c. 39, s. 20. 

{v) Buchart v. Dresser , 4 D. M. & G. 542. 

(2:) Bradford Bank v. Cure , 31 Ch. Div. 324. 

(y) Collins v. Barker , 1893, 1 Ch. 578. 

(*) 53 & 54 Viet. c. 39, s. 23. 

(a) Brown , Janson <k Co. v. Hutchinson , 1S95, 2 Q* l2 &» WHd v. 
Southwood, W. N. 1896, p. 165. 
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tives of a deceased partner, be deemed to be personal and persouai 
and not real estate,—unless indeed such conversion is takes! enUtlve 
inconsistent with the agreement between the parties 
(b); and partnership land being to all intents and 
purposes personal estate, it is even liable to probate 
duty (c), and to account duty (d), or now to estate 
duty (e). And not only are lands purchased out of 
partnership funds for partnership purposes treated 
in equity as personalty (/), but the rule is the same 
in certain cases where lands have been acquired by 
devise, the question in such latter case being whether 
or not the lands are “substantially involved in the 
business '’ (g ). 

In cases of partnership debts,— scil. being debts Creditors may, 
the liability for which accrued before the death of one d partner! f " 
the deceasing partner, but not otherwise (h ),—the fiVorlTor aur " 
creditors may, at their option, pursue their legal reme- against the 
dies against the survivors or survivor, or else resort in deceased, 
equity to the estate of the deceased,—and this alto¬ 
gether without regard to the state of the accounts 
between the partners themselves, or to the ability of 
the survivors or survivor to pay (i) } and even where 
the partnership is a foreign one (/). To any such 
action against the estate of a deceased partner, the 
surviving partner or partners were (strictly speaking) 
necessary parties, being interested in the taking of 
the partnership, and even of the private, accounts; 
and under the simplified practice now introduced, 


( b ) Steward v. Blakcway , L. R. 4 Ch. App. 603 ; 53 & 54 Viet. c. 39, 
s. 22; Wilson v. Holloway , 1893, 2 Ch. 340; Davis v. Davis , 1894, 
1 Ch. 393. 

(c) Att.-Gcneral v. Ailesbury {Marquess), 12 App. Ca. 472. 

(c£) Att.-Gcneral v. Dodd , 1894, 2 Q. B. 150. 

(e) 57 & 58 Viet. c. 30. 

(/) Phillips v. Phillips , I M. & K. 649. 

( g) Waterer v. Waterer. L. R. 15 Eq. 402 ; 53 & 54 Viet. c. 39, s. 20. 
(A) Friend v. Young, 1897, 2 Ch. 421 ; Court v. Berlin , 1897, 2 Q. B. 

396- 

(i) Bearing v. Noble , 2 R. & My. 495 ; 53 & 54 Viet. c. 39, s. 9. 

(j) Matheson v. Ludwig , 1896, 2 Ch. 836. 
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they would therefore require, not indeed to be made 
parties to the action, but to be served with notice of 
the judgment for administration (&),—in order that 
Separate ere- (if they chose) they might attend the future pro¬ 
of °e”a^ate° Ut ceedings. The liability of partners, although some- 

partuership 6 times called a joint and several liability,—in respect 
creditors. 0 f every matter falling within the ordinary or ex¬ 

tended scope of the business, (Z)—differs in important 
particulars from a joint and several liability (m ); 
for, although the separate estate of the deceased 
is liable, yet it is liable only as for a joint debt,— 
consequently the separate creditors of the deceased 
are entitled to be paid their debts in full before the 
creditors of the partnership can claim anything from 
his separate estate (n ); and if therefore a partner¬ 
ship creditor should (as he may) institute proceed¬ 
ings for the administration of the estate of a deceased 
partner, and his debt is a joint debt only, and there 
is a constat at the hearing that the separate estate 
will leave no surplus (after payment of the separate 
creditors) to be applicable towards paying the plain- 
tiff’s joint debt, his action or summons will be dis¬ 
missed (0). And a creditor of the partnership, who 
is also a debtor to the deceased, cannot, in an ad¬ 
ministration of the deceased’s estate, set off as a 
general rule his separate debt against the joint debt 
due to him (p); but a joint debt contracted in fraud 
of any of the partners may, at the option of the 
creditor, be treated either as a joint or as a separate 
debt ( q ); also, when there is no joint estate (?•), the 


(k) Order xvi. Rule 40 (1884); Beckett v. Ramsdale, 31 Ch. Div. 177. 
(Z) Cleather v. Tioisden, 28 Ch. Div. 340; Rhodes v. Monies, 1S95, 
1 Ch. 236. 

( m ) Kendall v. Hamilton, 4 App. Ca. 538; Cambefort v. Chapman , 
19 Q. B. D. 229 ; Cleather v. Twisdcn, supra. 

(n) Ridgxcay v. Clare , 19 Beav. n 1 ; Ex parte Wilson , 3 M. D. & De 
G. 57 - 

(0) Edwards v. Barnard , 32 Ch. Div. 447. 
ip) Stephenson v. Chisiccll , 3 Yes. 566. 

(5) Ex parte Adamson, 8 Ch. Div, 807 ; In re Davison , 13 Q. B. D. 50. 
(r) Cooper v. Adams, 1894, 2 Ch. 557. 
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distinction between joint and separate creditors is 
not regarded; nor, of course, need it be regarded, if 
the estate of the deceased partner is known before¬ 
hand to be perfectly solvent,—that is to say, able to 
pay all debts, as well joint as separate, in full. The Partnership 
joint creditors,—that is to say, the creditors of the ou1?of°^r^ d 
partnership,—have, of course, a right to the payment ^J.g P 8e f ^ ds 
of their debts out of the partnership funds before the rate creditors, 
separate creditors of the partners; and the rule is 
the same, even although the partnership is ostensible 
only (s) ; but this preference was, at law, generally 
disregarded; and in equity it was, and is, worked 
out, only through the equity of the partners over the 
whole fund (t). Also, as a general rule, the exe¬ 
cutors of a deceased partner (who was also a creditor 
of the firm) cannot prove in competition with the 
outside joint creditors ( u ). 

The goodwill of the business is in general an Goodwill,— 
asset of the partnership (v ),—unless it is a merely an asset * 
personal goodwill (#); and on the retirement of a 
partner, the assignment which he executes should Goodwill,— . 
expressly extend to assigning the goodwill,—because wTenTeoe* 0 ^ 
otherwise (and in the absence of express agreement sar y* 
to the contrary) the right to continue to use the 
name of the retiring partner as (or as part of) the old 
partnership style will not pass (y),—although using 
that old style is not a “ holding oat ,” such as will in¬ 
volve on the retiring partner a continuing liability (z). 


(a) Ex parte Sheen, 6 Ch. Div. 235 ; Ex parte Blythe , 16 Ch. Div. 
620. 

(t) Twtss v. Massey , 1 Atk. 67 : Lacey v. Hill , 4 Ch. Div. 537. 

(w) Ex parte Andrews , 25 Ch. Div. 505 ; 53 Sc 54 Viet. c. 39, 8. 44 ; 
In re Young, ex parte Jones , 1896, 2 Q. B. 484. 

(v) Labouchere v. Dawson, L. R. 13 Eq. 322; Vernon v. IJallam, 
34 Ch. Div. 749. 

(x) Cooper v. Metropolitan Board of Works, 25 Ch. Div. 472. 

(y) Gray v. Smith , 43 Ch. Div. 208 ; Thomeloe v. Hill, 1S94, I Ch. 
569. 

(2) Ex parte Central Bank , 1892, 2 Q. B. 633. 





586 


THE ORIGINALLY CONCURRENT JURISDICTION. 


Goodwill,— 
survival of, 
ou expiration 
of partnership 
term,— 


and upon 
death of 
partner. 


Two firms 
having a com¬ 
mon partner 
could not sue 
one another 
at law, but 
might do so in 
equity. 


And it being now well settled (a) as regards good¬ 
will generally, that (in the /absence of some express 
provision to the contrary) the vendor of it may set up 
a rival business although he may not solicit or canvass 
the customers of the old business, that rule applies 
also where, under a special provision in that behalf 
contained in the partnership articles, the goodwill 
belongs (on the expiration of the partnership) to 
either of the partners exclusively ( b ). Also, scmble , 
upon the death of a partner, if the partnership 
articles provide that the business shall be carried on 
by the surviving partner or partners, and contain 
no provision relative to the goodwill, the estate of 
the deceased partner is not entitled to receive any¬ 
thing from the partnership in respect of his interest 
in the goodwill,—for that has survived into the 
surviving partners (c). 

Upon the technical principles of the common law, 
in the case of two firms dealing with each other, 
where some or all of the partners in one firm were 
partners with other persons in the other firm, no 
suit could be maintained at law in regard to any 
transactions or debts between the two firms (d); 
but in equity, it was sufficient that all parties in 
interest were before the court as plaintiffs or as 
defendants; and in such a case, they need not, as at 
law, have been on opposite sides of the record,— 
courts of equity, which look behind the form of 
transactions to their substance, treating the different 
firms, for the purposes of substantial justice, exactly 
as if they were composed of strangers, or were, in 
fact, corporate companies ( c ). Again, one partner 


(а) Trego v. Hunt , 1896, A. C. 7. 

(б) Trego v. Hunt , supra; Jennings v. Jennings, 1898, \V. N. p. 10. 

(c) Steuart v. Gladstone, 10 Ch. Div. 626 ; Hunter v. Holding, 1895, 
2 Ch. 223. 

( d ) Bosanquet v. Wray , 6 Taunt. 597. 

(e) He Tastct v. Shaw , 1 B. & A. 664. 
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could not, at law, maintain a suit against his co¬ 
partners to recover the amount of any money which 
he had paid for the partnership,—since he could not 
sue his co-partners without suing himself also, as 
one of the partnership (/); but he might have 
done so in equity. And now, of course, all these 
distinctions between law and equity are abolished; 
and by Order xlviii. (A), regulating the mode in 
which partners as such may sue and be sued in the 
High Court, in the Chancery Division and in the 
Queens Bench Division indifferently, suits between 
firms having a common partner, and suits by one 
partner against his co-partners, are expressly pro¬ 
vided for (y). 


At law, one 
partner could 
not sue his co¬ 
partners in 
a partnership 
transaction, 
but might do 
so in equity. 


(/) Sedgwick v. Daniel, 2 H. & N. 319; Atwood v. Maude L. R. 
3 Ch. App. 369. 

{g) And see 53 & 54 Viet. c. 39, s. 23. 
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I. Account,— 
when it 
lay at law. 


i. In cases of 
privity in deed 
or of privity 
in law. 


2. Between 
merchants. 


Suitors pre¬ 
ferred equity, 
because of its 
power of dis¬ 
covery and of 
administra¬ 
tion. 


CHAPTER VII. 

ACCOUNT. 

I. The action of account was one of the most ancient 
forms of action at the common law; but the modes 
of proceeding in that action, although aided from 
time to time by statute, were found so very dilatory, 
inconvenient, and unsatisfactory (a), that as soon 
as courts of equity began to assume jurisdiction in 
matters of account, the remedy at law began to 
decline, and to fall into disuse. For, at the common 
law, an action of account lay in two classes of cases 
only, that is to say,—(i.) Where there was either 
a privity in deed by the consent of the party,—as 
against a bailiff, or a receiver appointed by the 
party; or a privity in law, ex provisione legis ,—as 
against guardians in socage (&), and their executors 
and administrators (c); and (2.) By the law mer¬ 
chant,—according to which, one naming himself a 
merchant might have an account against another 
naming him as a merchant,—and charge him as a 
receiver (cl), —or against his executors ( e ). 

The reasons for the disuse of the action of account 
at common law, and its progress in equity, are not 
hard to find,—one ground having been, that courts 
of common law could not compel a discovery from 


(а) How v. Earl Winterton , 1S96, 2 Ch. 626, at p. 639. 

(б) Co. Litt. 90 b. 

(c) 3 & 4 Anne, c. 16. 

(d) Co. Litt. 172 a ; 11 Rep. 89. 

( t) 13 Edw. Ilf. c. 23. 
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the defendant on his oath; and another ground 
having been, that the machinery and administrative 
powers of the courts of common law were not so 
well adapted for the purposes of an account as the 
machinery available in a court of equity,—two 
grounds both of which have now ceased to exist; 
for ever since the coming into operation of the 
Judicature Acts in November 1875, the jurisdiction 
in account has become co-extensive and wholly con¬ 
current both at law and in equity,—so much so, that 
an account, however simple (and suitable therefore 
for a court of common law), may now be taken in 
the court of equity, and an account so complex as 
to have formerly necessitated having recourse to a 
court of equity may now be taken in a court of 
common law; but in almost all cases of accounts, the 
Equity Division of the High Court is and remains 
the more convenient jurisdiction; and we propose, 
therefore, to show the principal cases in which an 
action for an account more properly lies in the 
Equity Division. 

1. Equity assumed jurisdiction where there existed 1. Principal 
a fiduciary relation between the parties,—as in favour agent*—sub- 
of a principal against his agent, though not in favour 
of the agent against his principal. The rule is thus limitations; 
stated by Sir J. Leach (/):—The defendants here 
“ were agents for the sale of the property of the plain- 
“ tiff, and whenever such a relation exists, a bill will 
“ lie for an account; the plaintiff can only learn, from the 
“ discovery of the defendants , how they have acted in the 
“ execution of their agency ” But an agent is not pre¬ 
cluded from setting up the Statute of Limitations 
against his principal^),—unless a confidential relation 


(f) Mackenzie v. Johnson , 4 Mad. 373. 

( g) Lake v. Bell, 34 Ch. Div. 462 ; Booby v. Watson, 39 Ch. Div. 
178 ; Friend v. Young , 1897, 2 Ch. 421. 
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but agent 
cannot have 
accountagainst 
his principal. 


(a.) Patentee 
against in¬ 
fringer. 


(6.) Cestui que 
trust against 
trustee. 


2. Cases of 
mutual ac¬ 
counts be¬ 
tween plaintiff 
and defend¬ 
ant. 

“ Mutual ac¬ 
counts,”— 
where each of 
two parties 
has received 
and also paid 
on the other’s 
account. 


in the nature of a trust has been created (/t). And 
note that, although it has been argued that if the 
principal may commence an action against his 
agent, the agent may likewise do so against his 
principal, yet the rights of principal and agent are 
not correlative; for the rights of the principal rest 
upon the trust and confidence reposed in the agent, 
but the agent reposes no such confidence in the 
principal (t). And note also, that, by analogy to 
the case of principal against agent, the Court of 
Chancery decrees an account against the infringer 
of a patent,—on the ground that the patentee may 
adopt the acts of the defendant as those of his 
agent; and from this principle it follows, that the 
plaintiff in such a suit must elect between an account 
and damages, for he cannot claim both, at the same 
time approbating and reprobating the agency of the 
defendant (k ); and the same rules are applicable to 
the case of the assignee of a patent suing a licensee 
of the assignor ( l ). And, of course, accounts between 
trustees and cestuis q;ae trustent , which may properly 
be deemed confidential agencies, are peculiarly within 
the jurisdiction of courts of equity (ra). 

2. Equity would also assume jurisdiction, where 
there were mutual accounts between the plaintiff 
and the defendant. And upon the question, what 
are mutual accounts, the best definition is to be 
found in the judgment in Phillips v. Phillips (n ):— 
“ I understand a mutual account to mean not merely 
“ where one of the two parties has received money 
“ and paid it on account of the other, but where each 


(A) Burdick v. Garrick , L. R. 5 Ch. App. 233 ; Rochefoucauld 
v. Boustead , 1897, 1 Ch. 196. 

(t) Padwick v. Stanley , 9 Hare, 627. 

(A) Watson v. Holliday , 20 Ch. Div. 7S0. 

(Z) Berymann v. M'Millan, 17 Ch. Div. 423. 

(m) Docker v. Somes , 2 My. & Keen, 664. 

(n) 9 Hare, 471. 
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“ of two parties has received and also paid on the others 
“ account . I take the reason of that distinction to 
“ be, that in the case of proceedings at law, where 
“ each of the two parties has received and paid on 
“ account of the other, what would be to be recovered 
“ would be the balance of the two accounts; and 
“ the party plaintiff would be required to prove, not 
“ merely that the other party had received money 
“ on his account, but also to enter into evidence of 
“ his own receipts and payments—a position of the 
“case which, to say the least,-would be difficult to 
“ be dealt with at law. Where one party has merely 
“ received and paid moneys on account of the other, 

“ it becomes a simple case; for the party plaintiff has 
“ to prove that the moneys have been received, and 
“ the other party has to prove his payments; and the 
“ question is only of receipts on the one side and 
“ of payments on the other, and is a mere question 
“ of set-off; but it is otherwise where each party has 
“ received and paid ” ( o ). 

3. An action for an account would also lie, where 3. Circum- 
there were circumstances of great complication; and great e com- 
upon the question what amount of complication was plication, 
necessary to give jurisdiction to a court of equity, 
independently of any other circumstances, the judg¬ 
ment of Lord Redesdale in O'Connor v. Spaight (p) is 
in point:—“The ground on which I think that this The test is— 
“ is a proper case for equity is, that the account has Uunts be C " 
“become so complicated, that a court of law would examined on 
“ be incompetent to examine it upon a trial at nisi pnus r 
Sprites with all necessary accuracy. . . . This is a 
“ principle on which courts of equity constantly act, 

“by taking cognisance of matters which, though 
“ cognisable at law, are yet so involved with a com- 


(0) FInker v. Taylor , 3 Drew. 183. 
(p) 1 Sch. & Lefr. 305. 
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Compulsory 
reference to 
arbitration by 
17 k 18 Viet, 
c. 125, s. 3; 
and references 
of various 
sorts for re¬ 
port under 
Judicature 
Acts and 
rules, as 
modified by 
Arbitration 
Act, 1889. 


“ plox account that it cannot properly be taken at 
“ law.” $ut this principle was not quite settled ( q ); 
and it was by no means to be taken as a universally 
conclusive criterion, especially after the Common 
Law judges had a special power conferred on them 
by the Common Law Procedure Act, 18 54, on a cause 
coming on at nisi prius, to compel a reference of it 
to arbitration; and now under the Judicature Acts, 
as modified by the Arbitration Act, 1889 (r), matters 
of account as well as other matters may be variously 
referred to an official, or other referee for report (s). 
And the suggested rule, therefore, cannot perhaps 
be put higher than this—that the difficulty of ex¬ 
amining the accounts at nisi prius mil be a strong 
circumstance in favour of a resort to the aid of 
equity; and, in short, the equity to an account must 
be judged from the nature and facts of each particular 
case ( t). 


Chief defences 
to suit for an 
account. 

(1.) Stated or 
settled ac¬ 
count. 


Equity will 
“open” the 
whole account 
if there be 
mistake or 
fraud; and in 
other cases, 
particular 
items only 


It is ordinarily a good bar to a suit for an account, 
that the parties have already in writing stated and 
adjusted the items of the account and have struck the 
balance ( u ),—for, in such a case, a court of equity 
will not interfere, an indebitatus assumpsit being avail¬ 
able at law. If, therefore, there has been an account 
stated, that may be set up by way of plea as a bar 
to all discovery and relief,—unless some matter is 
shown which calls for the interposition of a court of 
equity. But if there has been any mistake, or omis¬ 
sion, or accident, or fraud, or undue advantage,—by 
which the account stated is in truth vitiated, and 
the balance is incorrectly fixed—a court of equity will 
not suffer it to be conclusive upon the parties, but 


(9) Taff Vale Rail. Co. v. Nixon, i H. L. Cas. u l; Phillips v. Phillips , 
9 Hare, 475. 

(r) 52 & 53 Viet. c. 49, ss. 13-17. 

(s) Longman v. East , 3 Q. B. D. 295. 

(£) South-Eastern Railicay Co. v. Martin, 2 Phill. 758. 

(u) Dawson v. Dawson , 1 Atk. 1. 
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will in some cases direct the whole account to be will be exa- 
‘‘opened,”— i.e., taken de novo; and in other cases, where ifbert^ wiiibe 
the mistake, or omission, or inaccuracy, or fraud, or s iven f° 

. J . ,, , surcharge 

imposition, is not shown to affect or to stain all the and falsify.” 
items of the transaction, the court will content itself 
with allowing the account to stand, with liberty to 
the plaintiff to “surcharge and falsify” it—the effect 
of which is, to leave the account in full force as a 
stated account, except so far as it can be impugned 
by the opposing party, who has the burden of proof 
on him to establish errors and mistakes; and the 
showing an omission for which credit ought to be 
given is a surcharge; and the proving an item to be 
wrongly inserted is a falsification; and the onus pro - 
bandi is always on the party having liberty to sur¬ 
charge and falsify (v) ; and this liberty to surcharge 
and falsify includes an examination not only of errors 
of fact, but of errors of law. What shall constitute, 
in the sense of the court of equity, a stated or settled 
account, is in some measure dependent on the circum¬ 
stances of each case,—for the acceptance of an account 
may be express, or it may be implied from circum¬ 
stances; but mere acquiescence in stated accounts, 
though for a long time, amounts only to an admission ( 2 .) inches 
or presumption of their correctness, and docs not of ^cenc© ^ ui * 
itself establish the fact of the account having been 
settled (#). However, the court is generally unwilling 
to open a settled account, especially after a long time 
has elapsed,—except in cases of manifest fraud (y ); 
but in the case of settled accounts between trustee 
and cestui que tnest , and other persons standing in 
confidential relations to one another, where mala fides 
is alleged, there is scarcely any length of time that 
will prevent the court from opening the account 


(v) Pitt v. Cholmondclcy , 2 Ves. Sr. 565. 

(x) Hunter v. Belcher , 2 De G. J. k S. 202; Gething v. Keighley, 
9 Ch. Div. 547. 

(y) Banner v. Berridge , 18 Ch. Div. 254. 


2 P 
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Broker and 
banker,— 
difference 
between. 


Accounts, 
although not 
taken in 
literal ac¬ 
cordance with 
the contract 
of the parties, 
may be settled 
accounts not¬ 
withstanding. 


Account,—at 
the suit of one 
tenant against 
bis co-tenant. 


altogether ( z ), or at any rate giving liberty to sur¬ 
charge and falsify. And it should be remembered, 
that a broker Is in a fiduciary relation to his client 
(a),—although a banker (merely as such) is not in 
any such relation towards his customer ( b ). Also, 
semble , an assurance society is not in any fiduciary 
relation towards the person entitled to the policy 
moneys, but is rather in the position of a mere 
stake-holder (c). 

Accounts are often taken (< e.g between partners) 
without any very strict compliance with the articles 
regulating the manner of taking the account; and 
the question then arises, how far the account (al¬ 
though not stated in a regular manner) is to be 
taken as a settled account, and binding accordingly 
in the absence of fraud. And it appears, that the 
court will hold the account, although irregularly 
taken, to be a settled account, if, imder all the 
circumstances, it appears that the parties so in¬ 
tended,—for being sui juris, , they may validly agree 
to variations in the mode of taking the account (d). 

fTjJt appears, that, when land is held by several 
owners as tenants in common, and one of them is 
alone receiving the profits ( e ), or is alone working 
the mines within or under the land (/), the remedy 
of the other or others is account and not trespass,— 
scil. in the absence of an ouster of the title of the 
other or others {g ). 

(z) Todd v. Wilson, 9 Beav. 486; Watson v. Rodwcll , II Ch. Div. 
150; Rochefoucauld v. Boustead, 1897, I Ch. 196. 

(а) Ex parte Cook , 4 Ch. Div. 123. 

(б) Foley v. Hill, I Phill. 405. 

(c) Matthew v. Northern Assurance Co., 9 Ch. Div. 80 ; Crossley v. 
City of Glasgow Life Assurance Co ., 4 Ch. Div. 421 ; Webster v. British 
Empire Assurance Co., 15 Ch. Div. 169. 

(d) Coventry v. Barclay , 3 D. J. & Sin. 320; lidgate v. Shutt , 28 Ch. 
Div. in ; Hunter v. Dowling , 1893, 3 Ch. 212. 

(e) Jacobs v. Seward , L. R. 5 Ho. Lo. 464. 

(/) Job v. Potton, L. R. 20 Eq. 84. 

( g ) Jacobs v. Seward , supra. 
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CHAPTER VIII. 

set-off; and appropriation of payments,— 

AND OF SECURITIES. 

I. Set-off.— “Natural equity says, that cross de- 
“ mands shall compensate each other, by deducting 
“ the less sum from the greater, and that the dif- 
“ ference is the only sum which can be justly due ” 
(a ); but the common law having required that, when 
the mutual debts were unconnected, the respective 
creditors should sue in independent actions, there¬ 
fore the Legislature interfered, and (by the statutes 
of “Set-off”) ( b ) allowed a set-off in the case of 
bankrupts, and in a few other cases; and although 
these old statutes have since been repealed (c), yet 
the principle of set-off which they introduced is 
saved by the repealing statute; and the principle 
itself was already too well established to be affected 
by the repeal of the old statute! 

As regards connected accounts of debit and credit, 
the law always was, that the balance only of the 
accounts was recoverable, both at law and in equity; 
and that was a virtual set-off between the parties (d) ; 
and such set-off was available at law, even as against 
agents (such as factors) trading ostensibly as prin- 


(a) Green v. Farmer, 4 Burr. 2220. 

(b) 4 Anne, c. 17, s. 11 ; 2 Geo. II. e. 22, s. 13 ; 8 Geo. II. c. 24, 
s. 4. 

(c) 42 & 43 Viet. c. 59. 

( d ) Dale v. Sollet , 4 Burr. 2133 ; In re Whitehouse d* Co., 9 Ch. Div. 
95 - 


I. Set-off. 


At law, no set¬ 
off in case of 
mutual un¬ 
connected 
debts. 


As to con¬ 
nected ac¬ 
counts, 
balance re¬ 
coverable both 
at law and 
in equity. 
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cipals (e ); and the courts of equity followed in gene¬ 
ral the courts of law as regards set-off, so that, e.g ., 
if there was no connection between the demands, 


the rule in equity was as at law—that is to say, if 
the accounts were unconnected , there was no set-off 


either at law or in equity, but, if the demands were 
Cases in which connected, there • was a set-off (/). However, the 
aUowed, ai- courts of equity went beyond the law, and by virtue 
didnotlibw their general jurisdiction granted relief in the 
a set-off. cases even of reciprocal independent debts, provided 
case of mutual ^ iere was a mutual credit —that is to say, in all 
independent cases where there was an existing debt due to one 
there was * party and a credit by the other party, founded on 
™ U th * d eb ts 1 * * an d trusting to such existing debt as the means of 
had a common discharging it (g). Thus, for example, if A. should 
be indebted to B. in the sum of £ 10,000 in a bond, 
and B. should borrow of A. £2000 on his own bond, 
the bonds being payable at different times, the 
nature of the transaction would lead to the pre- 


(2.) In the 
case of mutual 
equitable 
debts, or a 
legal debt on 


sumption, that there was a mutual credit between 
the parties as to the £2000, as an ultimate set-off, 
pro tanto , against the debt of £ 10,000; and in such 
a case, although a court of law would not have set¬ 
off these independent debts, yet a court of equity 
would not have hesitated to do so, upon the ground 
either of the presumed intention of the parties, or 
of what was called a natural equity ( h ); also, debts 
and other demands which had a common origin 
would be set-off against each other {i) y — scil. because 
the common origin of the debts imported a sort of 
mutual credit. But the mere existence of reciprocal 


(e) George v. Clagett , 7 T. R. 359 ; Fish v. Kempton, 7 C. 13 . 687 ; 
Montagu v. Forwooii, W. N. 1893, 136; 1893, 2 Q. B. 350. 

(/) Rawson v. Samuil, 1 Cr. & Ph. 161, 172, 173. 

(g) Ex parte Prescott, I Atk. 230; and consider Tayler v. Tayler, 
L. R. 20 Eq. 155 ; Christmas v. Jones, 1897, 2 Ch. 190. 

(A) Jloxburghe v. Cox , 17 Ch. Div. 520. 

(i) Government of Newfoundland v. Newfoundland R. ( 7 ., 13 App. 
Ca. 199. 
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debts, without such mutual credit, was not, even in 
a case of insolvency, sufficient to have sustained a 
set-off (k ); for, generally, the mere existence of re¬ 
ciprocal or cross demands was not sufficient to 
justify a set-off in equity (l ); and in these cases, 
therefore, a set-off would have been allowed in 
equity, only when the party seeking the benefit 
of it could show some equitable ground for being 
protected against his adversary's demand ; and apart, 
therefore, from such equitable ground, a court of 
equity would not, e.g., have interfered to prevent a 
party recovering damages awarded for breach of 
contract, merely because of an unsettled account 
between him and the other party, although such 
account was in respect of dealings arising out of 
the same contract (ra). However, where there were 
cross demands between the parties of such a nature 
that, if both were recoverable at law, they would be 
the subject of a set-off, then if either of the demands 
was a matter of equitable jurisdiction, the set-off 
would have been enforced in equity ( n ),— e.g., if a 
legal debt was due from the plaintiff to the de¬ 
fendant, and the plaintiff was the assignee of a legal 
debt due from the defendant to some third person, 
courts of equity would have set-off the one against 
the other, assuming that the respective debts could 
properly be set-off, the one against the other, at 
law (0). And, of course, a set-off will now be allowed 
at law where it Avould have been (and would noAv be) 
allowed in equity; and vice versd , where it would now 
be allowed at law, it will be allowed also in equity. 


one side, and 
an equitable 
debt on the 
other, where 
there was 
mutual credit 
as to such 
debts. 


In cross de¬ 
mands, which, 
if recoverable 
at law, would 
be a subject 
of set-off, 
equity re¬ 
lieved. 


But a set-off would always have been prevented Debts not set¬ 
off where an 


by some intervening equity; e.g., an occupation rent 


(k) James v. Kynnier , 5 Ves. no; Piggott v. Williams, 6 Mad. 95. 
(£) Jiawson v. Samuel, l Cr. k Ph. 161. 

(m) Best v. Bill, L. R. 8 C. P. 10. 

(n) Clarke v. Cort , 1 Cr. k Ph. 154. 

(0) Williams v. Davies, 2 Sim. 461. 
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equity inter¬ 
venes,— e.g., 
debt against 
call; 


Secus, debt 
against debt; 


with which a tenant in common is chargeable, and 
which might be set-off against his share of the sale 
proceeds in a partition action, cannot be so set-off 
as against the mortgagee of the tenant in common 
(p). Also, a shareholder in a limited company, who 
is also a creditor, would not (and will not), in general, 
be allowed, in the winding-up of the company, to 
set-off his debt against calls made on him; but in 
such a case, he must, in general, first pay the calls 
due, and then take a dividend on his debt rateably 
with the other creditors,—the equity of the general 
creditors intervening to prevent the set-off in such 
a case; for otherwise, in the event of a deficiency of 
assets, the creditor-shareholder would get an undue 
preference, and would in effect receive twenty shil¬ 
lings in the pound on the amount of his debt (q ); 
and the same rules are applicable to directors being 
creditors of the company (r). On the other hand, 
when the company is the debtor (e.g., on debentures), 
calls may in general be set-off against such a debt (s). 
Also, where, in cases of bankruptcy, there have been 
mutual credits, mutual debts, or other mutual deal¬ 
ings ( t ) between the bankrupt and any other person 
proving or claiming to prove a debt under the bank¬ 
ruptcy, . . . the sum due from the one party shall 
be set-off" against any sum due from the other 
party,—and this rule extends not only to liquidated 
damages (u), but also to unliquidated damages 
arising in connection with a contract (v ); and such 
right of set-off is available also in the administration 


( p ) MU v. Ilickin, 1S97, 2 Ch. 579. 

(2) GrisseVs Case , L. R. 1 Ch. App. 528; Jnce Hall Co. v. Douglas 
Forge Co., 8 Q. B. D. 179. 

(r) In re Exchange Banking Co., 21 Ch. Div. 519; Ex parte PeUy, 
21 Ch. Div. 496 ; Ex parte They 8 , 25 Ch. Div. 587. 

(i) Christie v. Taunton, Ac. Co., 1893, * 2 Ch. 175. 

(0 Palmer v. Day <C* Son, 1895, 2 Q. B. 618 ; In re Mid-Kent Fruit 
Co., 1896, 1 Ch. 567. 

(w) Booth v. Hutchinson, L. R. 15 Eq. 30. 

( v) Jack v. Kipping, 9 Q. B.*D. 113 ; EUiott v. Turquand, 7 App. 
Ca. 79. 
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of insolvent estates (x), —but not, semble , in the 
winding-up of companies (y),—although, where the 
company is not being wound up, it is available, as 
against the debenture holders of the company when 
their security (the usual floating security) extends to 
the whole property of the company ( z ). Also, the 
lien of a solicitor on costs appears to be, in general, 
no longer a bar to a set-off of costs against debt (a), or costa against 
or of costs against costs ( b), — scil. when all the costs C03t3 ‘ 
are in one proceeding; but it is otherwise, if the costs 
(as to part thereof) have been incurred in one pro¬ 
ceeding and (as to the other part thereof) have been 
incurred in some other proceeding totally uncon¬ 
nected (c),—as, e.g., some in the High Court and 
the others in the County Court ( d). 

The courts of equity, following the law, would No set-off of 
not, in the general case, allow a set-off of a joint fn &ff!£e™ ing 
debt against a separate debt, or conversely of a sepa- ri s hts J 
rate debt against a joint debt, or of debts accruing 
in different rights,— e.g., an executor and trustee 
of a legacy, who was also the residuary legatee, 
claiming as creditor of the husband, who was the 
administrator of his deceased wife the legatee, was 
not allowed to set-off the debt against the legacy (e). or where 
Also, where money has been received for a specific ^ecfficaiiy 
purpose by, e.g., a solicitor, he cannot apply it for appropriated ; 
any other purpose,—as, e.g., in discharge of his lien 
(or debt), for costs (/),—not even as regards any 


(.x) Mersey Steel Co. v. Naylor, 9 App. Ca. 434 ; Sovereign Life 
Assurance v. Dodd, 1892, 2 Q. B 573. 

(3/) Re Washington Diamond Co., 1893, 3 Ch. 95. 

(2) Howard v, Dowatt’s Wharf, 1896, 2 Ch. 93. 

(a) Pringle v. Gloag, 10 Ch. Div. 676. 

( b) Westacott v. Bevan, 1891, 1 Q. B. 774 ; Order liv. Rule 14, 
(1883). 

(c) Blakey v. Latham, 41 Ch. Div. 518. 

(d) In re Bassett , 1896, 1 Q. B. 219; Hassell v. Stanley, 1S96,1 Ch.607. 

(e) Bailey v. Pinch, L. R. 7 Q. B. 34 ; Elgood v. Harris, 1896, 
2 Q. B. 491. 

(/) Stumore v. Campbell <6 Co., 1892, I Q. B. 344. 
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unless where 
necessary to 
prevent an 
injustice 
amounting to 
fraud. 


No set-off of 
debts of in¬ 
trinsically 
different 
qualities. 


balance of the moneys which may remain over after 
the specific purpose is answered (< g ),—unless with 
the express consent of the party from whom the 
money was received. However, occasionally,—that is 
to say, when there are special circumstances raising 
an equity in that behalf, the courts would allow a 
set-off of cross demands existing in different rights ; 
e.g ., where, as in Ex parte Stephens ( 7 t), bankers who 
were under a direction to lay out money in certain 
annuities, in the name and to the use of S., did not 
do so, but, representing that they had done so, made 
entries, and accounted for the dividends accordingly; 
and S., relying on their representations, gave a joint 
and several promissory-note with her brother to the 
bank, to secure the brother’s private debt to them ; 
and the bankers failed, and their assignees in bank¬ 
ruptcy sued the brother alone,—on a claim by S. 
and her brother, praying that they might be at 
liberty to set-off what was due on the note against 
the debt due from the bankers to S., the court allowed 
the set-off ( i ). 

There can, of course, be no set-off of a non- 
»actionable claim against an actionable debt (k ); or 
of an ordinary executable debt against one that 
is exempt from recovery by execution (Z); or, semble , 
of a debt which is statute-barred against a debt 
which is not statute-barred (m). Apparently, also, 
an executor may not retain set-off) a legacy 
given to A. B. against a liability (being a mere lia¬ 
bility) which the testator has incurred on behalf of 


{g) In re Mid-Kent Fruit Factory , 1896, 1 Ch. 567. 

\h) 11 Ves. 24. 

(t) Vulliamy v. Nolle , 3 Mer. 593. 

( k ) Fan-ley v. Rawley , I Q. B. P.460; Hodgson v. jFox, 9 Ch. Biv. 
6 73 - 

( l) Gathercole v. Smith, 17 Ch. Div. 1. 

(m) Walker v. Clements , 15 Q. B. 1046 ; Lovell v. Forester , W. N. 1890, 
p. 64. 
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(e.</., as surety or guarantee for) the legatee (ri ),— 
although he may do so as against a debt due from 
the legatee ( o ), or to the extent of any actual payment 
made by the testator, (or, semble , by the executor as 
such), under legal compulsion on account of the 
liability ( p ). 

II. Appropriation of Payments .—Questions as to 
the appropriation, or (as it is termed in the Roman 
law) the imputation , of payments, arise in this way: 
—Supposing a person owing another several debts 
makes a payment to him, the question arises, to 
which of these debts shall such payment be appro¬ 
priated or imputed; for instance, suppose A. owes to 
B. two distinct sums of £100 and £100, and A. could 
set up the Statute of Limitations as a defence to an 
action for the earlier of the two debts, but not to an 
action brought for the other, it is clear that if A. 
paid ;£ 100 to B., and that payment could be imputed 
to the earlier debt, B. could still recover from him 
another £100; whereas, if it were appropriated to 
the later debt, he would be without remedy as to 
the earlier. Or again, suppose A. owes B. two sums 
of £500, for the first of which C. is a surety; if A. 
pays B. £500, and it is imputed to the first £500, 
C/s liability will cease; but if it be imputed to the 
other £500, C/s liability will remain ( q ). The law 
has therefore laid down certain rules to regulate the 
matter. 

The first rule upon the subject of appropriation is, 
that the debtor has the first right to appropriate any 
payment which he makes to whatever debt due to 


(n) In re Binns, Lee v. Binns, 1896, 2 Ch. 5S4. 

(0) In re Watson, Turner v. Watson, 1896, 1 Ch. 925. 

( p ) Jones v. Pennefathery 1896, 1 Ch. 956; Adcock v. Evans , 1896, 
2 Ch. 345. 

(q) Clayton’s Cate, I Mer. 572. 


Debt and 
liability,— 
distinguished. 


II. Appropria¬ 
tion, or 
imputation, 
of payments. 


(1.) Debtor 
has first right 
to appropriate 
payment to 
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which debt he 
chooses at 
time of pay¬ 
ment. 


(a.) If debtor 
omit, the 
creditor has 
the next right 
of appropria¬ 
tion to what • 
debt he 
chooses. 


Secus ,—if pay¬ 
ment is an in¬ 
stalment attri¬ 
butable to all 
the debts. 


Statute-barred 
debts, appro¬ 
priation to, 
effect of. 

(a.) Appro¬ 
priation will 
not revive a 
debt already 
barred. 


his creditor he may choose to apply it, provided the 
debtor exercise this option at the time of making the 
payment (r); and the intention of the person making 
the payment may not only be manifested by him in 
express terms ($), but it may be inferred from his 
conduct at the time of payment, or even from the 
nature of the transaction ( t ). The second rule is, 
that where the debtor has himself made no specific 
appropriation of any payment, the creditor is at liberty 
to apply that payment to any one or more of the 
debts which the debtor owes him (u) ; and it seems, 
that the creditor need not make an immediate appro¬ 
priation of the payment, but may do so at any time, 
at least before action (-v) ; but he may not apply a 
general payment to an item in the account which is 
illegal or contrary to law (x). But where A. was in¬ 
debted to B. on several accounts, and a payment was 
made, as for the first instalment of a composition on 
the several debts, but the arrangement subsequently 
broke down, owing to the non-payment of the other 
instalments,—it was held, that it was not open to 
either party subsequently to appropriate the payment 
to any specific debt,—because, from the nature of 
the transaction, it must be deemed to have been paid 
in respect of all the debts rateably (y). And note, that 
where there are two debts, one of them barred by 
the Statute of Limitations, and a payment is made 
by the debtor without appropriating the payment, 
although the creditor may appropriate it towards 
satisfaction of the debt already barred, yet such ap¬ 
propriation will have no operation to revive the debt * (*) 


(r) Anon., Cro. Eliz. 68. 

(*) Ex parte Imbert , I De G. & Jo. 152. 

(0 Young v. English, 7 Beav. 10; Friend v . Young, 1897,2 Ch. 421. 

(u) Lysaght v. Walker , 5 Bligh, N. S. I, 28. 

(v) Philpott v. Jones , 2 Ad. & Ell. 44 ; Simson v. Ingham, 2 B. & C. 65 ; 
Friend v. Young, 1897, 2 Ch. 421. 

( x) Wright v. Laing , 3 B. & C. 165. 

{y) Thomson v. Hudson, L. R. 6 Ch. App. 220. 
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already barred (2) ; and where there are several debts, (6.) A general 
some of which are barred, if a payment is made on fiebt^rTakes a 
account of principal or interest generally, although already barred 
the effect of such payment will be to take out of the out of the ^ 
operation of the statute any debt which is not barred does not re- 
at the time of payment, yet it will not revive a debt ^ e t a barred 
which is then already barred ; and the inference in 
such a case will be, that the payment is to be attrib¬ 
uted to the debts not already barred (a). And the (3.) if neither 
third rule as to the appropriation of payments is this, cr^dito^makes 
namely, that where neither debtor nor creditor has f! ,e a i ) P r °P ria * 
made any appropriation, the law will appropriate the makes it. 
payment to the earlier, and not (as the Roman law 
does) to the more burdensome debt ( b ),—a rule com¬ 
monly known as the rule in Claytons Case (1 0 ). In that Current ac- 
case, it appeared, that, on the death of D,, a partner appropriation 
in a banking firm, there was a balance of >£1713 111 cases of> 
in favour of C., who had a running account with the 
firm; that after the death of D., the surviving part¬ 
ners became bankrupt; but that, before their bank¬ 
ruptcy, C. had drawn out sums to a larger amount 
than £1713, and had paid in sums still more con¬ 
siderable ; and it tfas held, that the sums drawn out 
by C. after the death of D. must be appropriated to 
the payment of the balance of £1713 then due, in 
relief of the estate of D.,—which estate was therefore 
discharged from the debt due from the firm at his 
death, the sums subsequently paid in by C, consti¬ 
tuting a new debt, for which the surviving members 
of the firm were alone liable; and the decision pro¬ 
ceeded on this ground, namely, that there was no room 
for any other appropriation than that which arose 
from the order in which the receipts and payments 


(z) Mills v. Fawkes, 5 Ring. N. C. 455 ; Friend v. Young, supra, 

(а) Nash v. J/odgson, 6 De G, M. & G. 474 ; Friend v. Young , supra, 

(б) Mills v. Fowkes, 5 Bing. N, C, 455. 

(c) 1 Mer. 585 ; Birt v. Bin, 11 Ch. Div. ; Blackburn Benefit Build¬ 
ing Society v, Cunliffe, 22 Ch. Div. 61 ; Wenlock v. River Dee Co., 19 
Q. B. D. 229. 
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were carried into the account,—“ presumably the sum 
“first paid in was first drawn out ; presumably the first 
“ item on the debit side of the account was discharged or 
" reduced by the first item on the credit side ; and it is 
“ upon that principle ,, that all accounts current are settled , 
“ and particidarly cash accounts” 

Clayton's But the rule in Clayton's Case is only applicable 

Case, —when , , . . c u \ rr . 

inapplicable ? when there is, in tact, an account current between the 
parties, and not otherwise (d ); moreover, that rule, 
where it is applicable, being only a presumption of law, 
the rule may be excluded or displaced by other 
(i.) As between considerations. Therefore, where the current account 
accou’nt^and a bank is an account guaranteed by a third party, 
a new account and the guarantee ends (say, by the death of the 
teed. guarantor), and a sum of £ i ooo is then owmg 

on the account,—the estate of the guarantor re¬ 
mains in general liable for that amount, notwith¬ 
standing that the principal debtor may have sub¬ 
sequently paid into the bank other moneys,— 
at least this will be so, if such other moneys are 
carried to a new account at the bank distinct from 
the guaranteed account, and there is no contract, 
express or implied, that the payments made by 
the principal debtor after the determination of the 
guarantee shall be applied in reduction or in liquida¬ 
te.) As between tion of the guaranteed account (e ). So again, when 
amf trustee’s current account at the bank is made up, partly 

mixed 1 in e ^ 8 mone y s belonging to the customer in his own 
one account, right, and partly of moneys belonging to him as 
a trustee for divers classes of ccstuis que trustent ,— 
paid in at different times indiscriminately, and drawn 
upon indiscriminately,—the rule in Claytons Case 
applies indeed as between the divers classes of cestnis 


(d) Cory Brothers v. Mecca S.S. Owners , 1897, A. C. 286. 

(e) In re Sherry, 25 Ch. Div. 692 ; House v. Bradford Bank, 1894, 
2 Ch. 32. 
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que trustent, i.e., inter se (/); but its application as 
between any one cestui que trust and the trustee is 
excluded,—for the trustee Could not, as against such 
cestui que trust , be permitted ( for the benefit of his own 
estate or of his general creditors) to allege, that what 
he had drawn out and applied for his own purposes 
was the trust fund and not his own fund (g ) ; and 
even if the trust fund is not, or has ceased to be, 
capable of identification or of being ear-marked, it 
may yet be followed,—upon the principle, that the 
cestui que trust as against his trustee is entitled to 
a charge upon the whole account for the proportion 
thereof belonging to the trust fund (Ji). 

III. Appropriation of Securities. —Closely connected 
with the doctrine of the appropriation of payments is 
the doctrine of the appropriation of securities. For 
example, where A. borrows money from B., and gives 
B. securities for the loan, A. is of course entitled to 
be indemnified by B., to the extent of these securities, 
against personal payment of the loan: and subject 
thereto, B. may (in general) deal with the securities, 
rendering to A. the surplus (if any) after payment of 
the loan ; but B. may not (except by previous agree¬ 
ment with A.) deal with the securities in such a 
manner as to deprive A. of the real indemnity which 
is afforded him by the securities,— therefore , to the 
extent that B. disposes of the securities , the loan is dis¬ 
charged. And so, where A. borrows from B. loans 
at successive times, giving successive securities to 
provide for the payment of the successive loans, A. is 
deemed to have appropriated the successive securities 
to the successive loans,—which, accordingly, are dis¬ 
charged by the realisation of the successive securities 


(f) In re Ilallctt’a Estate, 13 Ch. Div. 696 ; Hancock v. Smith, 41 Ch. 
Div. 456 ; Wood v. Stenning , 1895, 2 Ch. 433. 

(.7) Ex parte Dale <0 Co., 11 Ch. Div. 772. 

(A) In re Ilallctt'& Estate, supra. 


III. Appro¬ 
priation of 
securities. 

The securities 
go in dis¬ 
charge of the 
debt or 
debts 

secured,— 

(a.) Whether 
one debt; 


or (6.) Suc¬ 
cessive debts. 
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respectively appropriated thereto; and until such 
Appropriation realisation, the securities remain appropriated. This 
bills ^towards practice of successive borrowing on successive sccuri- 
unces — lCCel> t ^ cs * s ’ we ma ^ ment ion, very usual among merchants, 
practice of, ^for example, A. draws bills on B., and B. accepts the 
and effect of. Qn t j ie f a Jth of A. sending (and A. in due course 

sends) to him securities (that is to say, remittances) 
usually in the form of “short bill*” with the intention 
that B. shall negotiate these short bills and apply 
the proceeds in providing for his acceptances,—this 
application of these proceeds both discharging B. as 
acceptor and indemnifying A. as drawer. Now, in 
such a case, if A. and B. should both of them go 
Effect of,— bankrupt or become insolvent while any of these 
drawer b and acceptances are outstanding, and while any of the 
acceptor be- “ short bills ” remain in specie in the hands of B., 

come bank- . . , _ . L . ,, . . 

rupt. it is evident, that the “ short bills, so remaining in 

specie in B.’s hands, are properly applicable according 
to their appropriation,—that is to say, in or towards 
providing against the acceptances, and to that extent 
relieving the estate of B. and also the estate of A. of 


portion of its indebtedness; and this principle (which 
Benefit of, is said to be an adjustment of the equities between 
infavourof ^ 1G two esta f es ) holds good even in favour of any 
third parties, third parties who hold the acceptances of B., and 
acceptances. who are therefore commonly called the “ Bill-holders,” 
at the time of the double bankruptcy or insolvency,— 
so that the bill-holders, deriving this equity under 
A. and B., become entitled to have the appropriation 
maintained in their favour, and the remittances, i.e. y 
the short bills remaining in specie , applied in or to¬ 
wards payment of the acceptances; and the principle, 
in this application of it, is commonly called the rule 
in Ex parte Waring ( i ). But it is to be observed, 
that the rule in question is only applicable when 
A. and B. are both of them bankrupt or insolvent; 


(i) 19 Ves. 345 ; City Bank v. Luckie , L. R. 5 Ch. App. 773. 
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therefore, Firstly, if B. alone is bankrupt and A. is Secus , if not a 
not, it is clear that the bill-holders prove against fupuy^a^" 
B/s estate, on his liability as acceptor, and get say ^ation^of 
3s. 4d. in the pound, and thereafter obtain payment bills ” in such 
of the residue of their debt from A. on his liability a case ’ 
as drawer,—so that the short bills remaining in specie 
in the hands of B. go back to A. in or towards re¬ 
storing his indemnity ( k ). And again, Secondly, if 

A. is bankrupt and B. is not, it is equally clear that 

B. discharges his acceptances in full, and applies the 
short bills as his own property to the extent of what 
he has had to pay on his acceptances,—and the bill- 
holders in that case do not trouble A/s estate at all 

(/). And, generally, so long as both A. and B. are secus , also if 
solvent, the bill-holders cannot interfere with what bankrupt^ 
B. may choose to do with the securities, even although application of 
appropriated,—tor the appropriation is only as between in such a case. 

A. and B. ( m ); but, of course, by special agreement 
with the bill-holders, the appropriation might even 
in such case be extended in their favour (n). If (as 
is usually the case) the securities are negotiable in¬ 
struments, then B/s indorsee thereof would take free 
of the equity of A. to be indemnified,—but not if such 
indorsee had notice of the appropriation as between 

B. and A. (0). And it is to be observed, that, even 

as between A. and B. themselves, it is not in every Appropriation 
instance where bills are drawn by A. on B. as against cases be " ll 
cargoes consigned by A. to B. that those cargoes (or P roved - 
other remittances) are appropriated to meet the bills; 
but the appropriation must be proved ( p ). 


(&) Powles v. Hargreaves, 3 De G. M. & G. 430. 

(1) Powlcs v. Hargreaves, supra. 

(to) Banner v. Johnstone, L. R. 5 H. L. 157. 

(n) Agra v. MastemuuCs Bank, L. R. 2 Ch. App. 391. 

(o) Steele v. Stuart , L. R. 2 Eq. 84; Banco de Lima v. Anglo - 
Peruvian Bank , 8 Ch. Div. 160. 

(p) Phelps, Stokes <k Co. v. Comber , 29 Ch. Div. 813 ; Brown , Shipley 
*k Co. v. Kough, ib. 848. 
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Breach of con¬ 
tract, at com¬ 
mon law a 
question of 
damages. 


In equity, 
contract must 
be exactly 
performed. 


Inadequacy of 
remedy at law, 
ground of 
equity juris¬ 
diction. 


Cases in which 
equity will not 
decree specific 
performance 
of an agree¬ 
ment or con¬ 
tract :— 

(i.) An illegal 
or immoral 
contract. 


CHAPTER IX. 

SPECIFIC PERFORMANCE. 

By the common law, every executory contract to sell 
or transfer a thing was treated as a merely personal 
contract,—so that, if left unperformed by the party, 
no redress could be had excepting in damages; and 
when, as usually happened, the executory contract 
purported on the face of it not to be itself the con¬ 
tract, but expressed that a formal contract was to 
be prepared, then no remedy at all, even for damages, 
lay at law for its non-performance (a). But the 
courts of equity interposed in these and such like 
cases, and required in general from the conscience 
of the party a strict performance of what he could 
not, without manifest fraud or wrong, refuse ( b ); 
but the ground of this interference of equity having 
been the inadequacy or total absence of the remedy 
at law, it followed that, in general, where damages 
were recoverable and would be adequate as a com¬ 
pensation, equity would not interfere (c); and such ap¬ 
pears to be still the law under the Judicature Acts. 

There were, however, certain cases where equity 
refused, and in which therefore the High Court 
would still refuse, to compel specific performance:— 
For example: Firstly, (i.) The court will not decree 
specific performance of an agreement to do an act 


(а) Buxton v. Lister , 3 Atk. 383. 

(б) Foster v. I Vheeler, 38 Ch. Div. 130. 

(c) Harnett v. Yielding , 2 Sch. & Lef. 553. 
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which is immoral (< d ), or which is contrary to the 
law (e ),—when at least, in the words of Sir William 
Grant, “You cannot stir a step but through the 
immoral or illegal agreement ” It is to be observed, 
however, that a separation agreement is not either Separation 
illegal or immoral,— soil, where the separation is enforcement”" 
imminent, and not merely prospective or remote; of * 
and such an agreement will therefore (when it is 
legal) be specifically enforced (/),—the proper separa¬ 
tion deed being directed to be settled in chambers; 
and a married woman may lawfully bind herself by 
such an agreement, even when it is in the nature 
of a compromise arrived at in divorce proceedings (y); 
and further, the wife’s compliance with the specific 
provisions contained in the separation deed, by which 
the separation agreement shall have been speci¬ 
fically performed, will thereafter be enforced by 
ini unction (h). Secondly, (2.) The court will not (2.) An agree- 
entorce specific performance of an agreement with- consideration, 
out consideration, or that is merely voluntary,— e.g. y ^vocable or 8 
in Jefferys v. Jefferys (i), where a father, by voluntary determiuabie 
settlement, covenanted to surrender certain copyholds P Lty. er 
in trust for his daughters, and afterwards devised the 
same copyhold estates to his widow,—the court re¬ 
fused, at the suit of the daughters, to give any relief 
against the widow ; also, generally, the court will not 
enforce the specific performance of a contract that 
is revocable or determinable by either of the parties 
to it (k). And again, Thirdly, (3.) The incapacity of (3.) a contract 
the court to compel the complete execution of a con- ^ur^cannot 

_ enforce,— 


(d) Eunng v. Osbaldiston, 2 My. & Cr. 53. 

( e ) Thwaites v. Coulthwaite , 1896, 1 Ch. 496. 

if) Gibbs v. Harding, L. R. 5 Ch. App. 336 ; Hart v. Hart y 18 Ch. 
Div. 670. 

{g) Hart v. Hart , supra; Cahill v. Cahillj 8 App. Ca. 420. 

(A) Besant v. Wood, 12 Ch. Div. 605 ; and see IVhitmorc v. IFAtf- 
morc, 1 Lee, 300; Hooper v. Hooper , 30 L. J., Prob. 49. 

(i ) Cr. & Ph. 141. 

(&) Hercy v. Birch } 9 Ves. 357 ; Sturge v. Mid . Bail. Co. } 6 W. R. 
233 - 

2 Q 



6 io 


THE ORIGINALLY CONCURRENT JURISDICTION. 


(a.) Where 
personal skill 
is required. 


(6.) Contract 
to transfer 
good-will of a 
business with¬ 
out the pre¬ 
mises. 


(c.) Contracts 
to build or 
repair. 


tract limits also its jurisdiction to compel specific 
performance,— e.g. y in cases of agreement to do acts 
involving personal skill, knowledge, or inclination; 
therefore, in lAtmley v. W agner ( l ), where a lady agreed 
in writing with a theatrical manager to sing at his 
theatre for a definite period, and by a clause subse¬ 
quently agreed to by her, she engaged not to use 
her talents at any other theatre or concert-room with¬ 
out the written authorisation of the manager,—it was 
held, that though the court would restrain the lady 
from singing at any other theatre, it could not com¬ 
pel her to sing at the theatre of the plaintiff accord¬ 
ing to her agreement ( m ); and on the same principle, 
the court refuses specific performance of an agreement 
for the sale of the good-will of a business unconnected 
with the business premises, by reason of the impos¬ 
sibility of the thing and the uncertainty of the subject- 
matter, and the consequent incapacity of the court 
to give specific directions as to what is to be done 
to transfer it ( n ). And the court will not in general 
interfere in cases of contracts to build or repair,— 
because if A. will not build, B. may (o); and the 
plaintiff has an adequate remedy in damages {p)\ 
and besides, building contracts are for the most part 
too uncertain to enable the court to carry them out 
( q ). However, where such an agreement is clear and 
definite in its nature, the court might ’without much 
difficulty (and perhaps would) entertain a suit for 
its performance (r),—especially if the plaintiff would 


(£) i De G. M. & G. 604* 

(m) Afar tin v. Nutkin , 2 P. Wms. 266 ; Dietrichscn v. Cabbvm, 
2 Phil. 52. 

(n) Baxter v. Conolly, I J. & W. 576 ; Darbey v. Whittaker , 4 Drew. 
134, 139. HO. 

(0) Errington v. Ayneslcy, 2 Bro. C. C. 343. 

(p) South Wales Railway Co. v. Wythes t 5 De G. M. & G. 880; Ryan 
v. Mutual Tontine , 1893, 1 Oh. 116. 

(9) Mosdy v. Virgin, 3 Ves. 184. 

(r) Lucas v. Comerford, 1 Ves. 235 ; Lane v. Neicdigate, 10 Ves, 
192; Nuneaton Local Board v. QeneroX Sewage Co., L. R. 20 Eq. 127. 
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otherwise be remediless (s),— as, e.g., where the plaintiff 
cannot himself execute the building contract other¬ 
wise than through the defendant, or without a tres¬ 
pass^). Also, ( 3 a.) Where, as occasionally happens, ( 3 a.) Sever- 
an agreement comprises two or more matters, some ^when^f 8 ’ 
of which, if they stood alone, would be specifically thereof will 

it # J be specifically 

enforceable, while the others of them (either because performed, 
of illegality or for some other reason) are not spe¬ 
cifically enforceable,— e.g., where there is a building 
agreement and the agreement provides that the lessor 
shall grant leases piecemeal to the builder or his 
assigns upon the completion of the buildings on the 
several plots, if the conditions as to building on any 
plot have been fulfilled, the court will enforee the 
agreement to grant a lease of that plot, notwith¬ 
standing that, as regards the other plots, or any of 
them, the buildings have not yet been ereeted, and 
the court could not specifically enforee the agreement 
to build ( u ). So also, where some of the terms of 
an agreement are legal and the others are illegal, if 
these latter are clearly severable, the court will en¬ 
foree speeifieally the terms whieh are legal,—provided 
they are in their own nature otherwise specifically 
enforceable, and a pieeemeal performance of the 
agreement is consistent with the intention of the 
parties (v). And, (3 b.) In case of contracts in re- (36.) Contract 
straint of trade, if the limits of the restraint therein mmH- 
appearing to be prescribed are unreasonable, the court fic ? tion an <* 

•h fp . . . , . it. enforcement 

will (if it can) give the restramt a reasonable limit of. 
and enforce it accordingly ( x ). But, as a rule, if a 


(s) Wilton v. Furness R. C., L. R. 9 Eq. 2$; Storcr v. Great North- 
Western R. C. t 2 Yo. & C. C. C. 48. 

(f) Wolverhampton R. C. v. London and North-Western R. C ., L. R. 16. 
Eq. 433 ; Fortescue v. Lostmthicl R. C 1894, 3 Cb. 621. 

(w) Wilkinson v. Clements , L. R. 8 Ch. App. 96. 

(v) Odessa Tramways Co. v. Mendel , 8 Ch. Div, 235 ; Dubouski v. 
Goldstein , 1896, 1 Q. B. 478. 

( x) Baines v. Geary, 35 Ch. Div. 154.; Royers v. Maddocks , 1892, 
3 Ch. 346 ; Badische Anilin v. Schott , ib. 447 ; Dubouski v. Goldstein , 
supra. 
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contract is to be specifically enforced at all, the whole 
contract is to be enforced (y),—excepting perhaps some 
term (e.g. } as to the valuation of timber) which under 
(4.) Contract the circumstances is immaterial (z). Fourthly, (4.) 
mutuality? Where the specific performance of a contract will be 
decreed upon the application of one party, the court 
will in general maintain the like suit at the instance 
of the other party,—the court in all such cases acting 
upon the principle that the remedy, if it exists at 
all, ought to be mutual and reciprocal, as well for 
the vendor as for the purchaser (a ); and therefore 
conversely, if a contract is not enforceable against 
one of the parties, it will not be enforced at his suit 
against the other,—for a contract, in order to be 
specifically enforceable, must be mutually binding 
(&); therefore, an infant cannot sustain a bill for 
specific performance,—for the court will not compel 
a specific performance as against him (c), either 
directly by a decree for specific performance, or 
indirectly by means of an injunction to enforce his 
negative agreement (cl) ; and an infant’s apprentice¬ 
ship agreement is not, as a general rule, specifically 
enforceable,—at least by decree of a court of equity 
(e), although it may be elsewhere enforceable, as 
statute of before the justices (f). An apparent but no real 
ception to this exception to this rule arises under the Statute of 
inappearancef Frauds; for the plaintiff may obtain specific per¬ 
formance of a contract signed by the defendant 
although not signed by himself,— scil. because the 
Statute of Frauds (g) only requires the agreement 

(y) Stocker v. Wedderbum, 3 K. & J. 393. 

(z) Richardson v. Smith , L. R. 5 Ch. App. 648. 

(a) Adderley v. Dixon , 1 S. & S. 607. 

(b) Forrer v. Nash , 35 Beav. 171 ; Brewer v. Broadwood , 22 Ch. Div. 
105 ; Wylson v. Dunn , 34 Ch. Div. at 576. 

(c) Flight v. Bolland, 4 Russ. 301. 

(d) De Francesco v. Barnum , 43 Ch. Div. 165. 

{e) De Francesco v. Barnum , 45 Ch. Div. 430. 

(f) Meakin v. Morris, 12 Q. B. D. 352; Com v. Matthews , 1893, 

1 Q. B. 310. 

(y) 29 Car. II. c. 3. 
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to be signed by the party to be charged, and the 
plaintiff, by commencing the action, has, it is said, 
made the remedy mutual ( h ); also, note, that where 
the contract is constituted by an offer and an ac¬ 
ceptance of such offer, the offer in writing of the 
defendant may be accepted by word of mouth of the 
plaintiff (<). Fifthly, (5.) The court will not spe- (5.) Contract 
cifically enforce a contract for the loan of money, ^money?* * 1 * * * 
whether on mortgage or without any mortgage or 
security, it being considered that damages for the 
breach of such a contract are an adequate remedy 
( k ). Lastly, (6.) The court will not specifically en- (^Contract 
force the contract of the donee of a testamentary poweTto make 
power of appointment to leave the appointment pro- ap^Tntment 
perty to any particular individual,—not even where 
such contract is for value ( l ); but the party will be 
left to his remedy in damages for the breach. 

Having premised these general observations, it is Division of 
proposed to treat of specific performance, firstly, in cording the 
the case of contracts respecting chattels personal; j® 

and secondly, in the case of contracts respecting personalty, 
land; but it is most needful to remember, that the 
court decrees the specific performance of contracts 
not upon any mere distinction between realty and 
personalty, but simply because damages at law will 
not (when it will not) afford in the particular case a Contracts as 
complete remedy. Thus, in the case of a contract enforced, be- 
for land, if (as is usually the case) the damages at ^uaVisin- 7 
law,—which must be calculated upon the general adequate, 
money value of the land,—will not be a complete 
remedy to the purchaser, to whom the land may 
have a peculiar and special value; and if (as 


( h ) Flight v. BoUand, 4 Russ. 301. 

(i) Warner v, WUlington, 3 Drew. 523; Rtuss v. Picksley, L. R. 

I Exch. 342. 

(&) Sichel v. Mosenthal , 30 Beav. 371 ; South African Territories v. 

Wallington, 1897, I Q. B. 692. 

(Z) Hill v. Schwarz, 1892, 3 Ch. 510. 
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Contracts 
concerning 
personalty 
uot enforced, 
because the 
legal remedy, 
as a rule, is 
adequate. 


I. Contracts 
respecting 
personal 
chattels. 
General rule. 


Exceptions to 
general rule : 
(i.) Contract 
respecting 
shares in a 
railway com¬ 
pany. 


occasionally happens), in the case of a contract for 
the sale of stock or goods, the damages at law,— 
calculated upon the market price of the stocks or 
goods,—will not be as complete a remedy to the pur¬ 
chaser as the delivery of the stock or goods con¬ 
tracted for,—there, and in either of these cases, and 
on the ground simply of the inadequacy of the 
damages, the court will decree specific performance; 
but otherwise it will not do so (m). 

Firstly, then, with regard to contracts respecting 
personal chattels,—The general rule is, not to enter¬ 
tain jurisdiction for the specific performance of 
agreements respecting goods, chattels, stocks, choses 
in action, and other things of a merely personal nature 
(n). But to this rule there are certain exceptions, 
or rather the rule is limited to cases where a com¬ 
pensation in damages furnishes a complete and 
satisfactory remedy; and where such damages are 
not adequate, specific performance will be decreed. 
AVherefore, in Duncuft v. Albrecht ( o ), the Vice- 
Chancellor decreed specific performance of an agree¬ 
ment for the sale of shares in a railway company, 
which he said were a very different thing from 
stock,—for stock was always to be had in the market , 
but railway shares were limited in number , and were 
not always to be had in the market (p). And similarly, 
specific performance would be decreed of a contract 
for the purchase of timber which was peculiarly 
convenient to the purchaser by reason of its vicinity 
(q) ; also, of a contract by a landowner for the sale 
of the timber on his estate, where the object of the 
contract on the landowner’s part was to clear his 


(m) Adderley v. Dixon , I S. & S. 6iO. 

(n) Pooley v. Budd, 14 Beav. 34. 

(0) 12 Sim. 199; and see Graham v. O'Connor , W. N. 1895, p. 157. 
(p) Dolerct v. Rothschild , I Sim. & Stu. 598; Odessa Tramways v. 
Mendel , 8 Ch. Div. 235. 

(#) Buxton v. Lister , 3 Atk. 385. 
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land,—for in all that class of cases, damages would 

not, by reason of the special circumstances, be a 

complete remedy (r). Again, in Adderley v. Dixon ($), (2.) Sale of 

where there had been a sale and purchase of certain unXr^bank- 8 

debts which had been proved under two commissions IU P tc y* * 

of bankruptcy, specific performance of the agreement 

was enforced at the suit of the vendor,—for that was 

a sale of the uncertain dividends to become payable 

from the estates of the two bankrupts, and damages 

at law could not accurately represent the value of 

such dividends; and therefore to have compelled 

the purchaser to take such damages would have 

been to compel him to (in effect) sell the purchased 

dividends at a conjectural price, which he could 

not have been compelled to do ; and on the principle 

of mutuality, the vendor also might therefore have 

specific performance of such an agreement (< t ). The (3*) Contracts 

court will also compel the specific delivery of articles beautiful 

of unusual beauty, rarity, and distinction, where the artlcles * 

damages would not be an adequate compensation 

for their non-delivery {u ); and in Dowling v. Betje- 

mann ( v ), the court would have ordered the delivery 

up to an artist of a picture painted by himself, as 

having a special value to him,—only the plaintiff 

appeared, in that case, to have himself put a fixed 

price upon the picture, so that the damages became 

an adequate remedy. And the court will also compel (4.) Delivery 

i -n it i heir- 

the specific delivery up 01 heirlooms or chattels or looms and 
peculiar value to the owner, on the ground that the ofpecni^ 18 
specific thing is the object, and damages will not value * 
afford an adequate compensation (x) } — e.g. } the Pusey 
horn and the patera of the Duke of Somerset were 
things of such a character as a jury might (possibly) 


(r) Adderley v. Dixon, i Sim. & Stu. 607. 

(1) 1 Sim. & Stu. 607. 

(t) Wright v. BeU y 5 Price, 325 ; Cogent v. Gibson, 33 Beav. 557. 

(ii) Falcke v. Gray , 4 Drew. 658. 

(v) 2 J. & H. 544. 

(*) Somerset v. Cookson, 1 L. C. 891 ; Pusey v. Pusey , I Vern. 273. 
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(5.) Specific 
performance 
where a fidu¬ 
ciary relation 
exists. 


Common law 
powers as to 
specific de¬ 
livery under 
17 & 18 Viet, 
c. 125, and 
now under 
J udicature 
Acts. 


II. Contracts 

respecting 

land. 

Generally 
enforced, 
because 
damages at 
law no 
remedy. 


estimate by their weight — obviously a very in¬ 
adequate and unsatisfactory measure of damages; 
and it would be strange if, in such cases, the law did 
not afford any remedy; and great would be the 
injustice if an individual could not have his own 
property back, but should be obliged to take for it 
the estimate of people who could not value it as 
he did (y). Also, where a fiduciary relation sub¬ 
sists between the parties,—whether it .be that of an 
agent, a trustee, or a broker,—in all these cases, and 
whether the subject-matter be stocks or cargoes, or 
chattels of whatever description, the court will inter¬ 
fere to prevent a sale, either by the party intrusted 
with the goods, or by a person claiming under him, 
and will compel a specific delivery up of the articles 
(2). And note here, that the Courts of Common Law 
obtained, under the Common Law Procedure Act of 
1854 (a), after judgment in an action of detinue, 
the same jurisdiction to compel the return of a 
chattel as the Court of Chancery; but the latter 
court might have enforced its decree by attach¬ 
ment, whilst the Courts of Common Law could only 
have enforced restitution by distress (<b ); but now, 
of course, imder the Judicature Acts, the power 
of courts of law in this respect is co-extensive with 
the power of courts of equity. 

Secondly, With regard to contracts respecting land, 
—These in general differ greatly from contracts re¬ 
specting personal property; for if the latter contract 
is not specifically performed by the vendor, the pur¬ 
chaser may in general provide himself with other 
personal property of a like description with that con¬ 
tracted for,—and this by means of the damages which 


(y) Fells v. Read % 3 Ves. 70; Bcresford v. Driver , 16 Beav. 134. 
(2) Wood v. Roivcliffe, 2 Ph. 383 ; Edwards v. Clay t 28 Beav. 145. 

(а) 17 & 18 Viet. c. 125, 8. 78. 

(б) Day’s Com. Law Proc. Acts, 249. 
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he recovers in the action,—so that he in a manner 
specifically performs the contract for himself; but 
with regard to contracts respecting a specific messu¬ 
age or specific parcel of land, the locality, character, 
vicinage, soil, and accommodations of the specific 
messuage or land may give it a peculiar and specific 
value in the eyes of the purchaser, which cannot in 
general be replaced by any other messuage or land, 
although of the same precise value in the market; 
and damages would not therefore be adequate re¬ 
lief (c), and would not attain, or enable the purchaser 
to attain, the object desired; and for these reasons, 
the court almost invariably decrees the specific per¬ 
formance of contracts regarding lands; and the juris¬ 
diction where it exists extends also to lands out of 
the jurisdiction, if the contracting parties are within 
it ( d ). And before proceeding farther, it may be 
usefully mentioned here, that the phrase “specific 
performance ” is capable of being, and commonly is, 
used in two senses, that is to say—(1.) In the sense 
of turning an executory contract into an executed 
one,—by decreeing the execution of the document 
(usually a lease or conveyance) which in and by the 
executory contract is provided for; and (2.) In the 
sense of carrying out “in specie” the very act or 
thing which the contract provides or agrees shall be 
done; and note, that the former of these two senses 
is the stricter sense of the phrase,—and it is in that 
sense that the phrase is commonly, although not 
invariably, used, in cases where the court decrees 
specific performance; and the latter of these two 
senses of the phrase is not strictly correct, although 
it is the sense in which the phrase is commonly, 
although not invariably, used, when the court pro¬ 
cures (in effect) the specific performance of a con- 


(c) Adderley v. Dixon , I Sim. & Stu. 607. 

{d) In re Longdendalc Cotton Spinning Co., 8 Ch. Div. 150; Penn v. 
Lord Baltimore , 2 L. C. 837. 


Specific per¬ 
formance,— 
the two senses 
in which this 
phrase is used. 
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Contracts in 
writing,— 
ascertainment 
and enforce¬ 
ment of. 


Cases in 
which even 
the Statute of 
Frauds is 
broken in 
u pon. 

(a.) If uncon- 
scientious to 
rely on it,— 
generally. 


tract by means of an injunction,—the injunction 
restraining the party from some definite specified 
act, which would be in breach of the contract ( e ). 

Firstly, therefore, the courts will grant specific 
performance of a contract in writing,—being a con¬ 
tract which is otherwise proper, either in itself or 
from its circumstances, to be specifically performed; 
and for the purpose of arriving at the contract, 
or of ascertaining what the written contract is,— 
whether the writing was required by the Statute of 
Frauds or not,—two or more documents mutually 
completory may be read together, whether they 
connect inter se upon the face of them, or whether 
their connection requires to be a little aided by 
extrinsic evidence (/); and in all cases, parol or 
extrinsic evidence will be admitted for the purpose 
of identifying the particular land comprised in the 
contract ( g ). But, in fact, the court will, under 
certain circumstances, decree specific performance of 
the contract, even although the provisions of the 
Statute of Frauds have not been complied with; for 
although that statute says, that no action shall be 
maintained on an agreement relating to lands which 
is not in writing, signed by the party to be charged 
with it,—and a contract must, as a general rule, in 
order to be specifically enforced, comply with the 
provisions of that statute (h), whether it is com¬ 
prised in one or in several documents (i ),—yet the 
court is in the daily habit of relieving, where the party 
seeking relief has been put into a situation which 


(e) See Wolverhampton R. Co. v. L. ct* N. W. R. Co., L. R. 16 Eq. 
at p. 439, per Lord Selbome. 

(/) Jones v. Victoria Graving Dock Co., 2 Q. B. D. 314; Long v. 
Millar, 4 C. P. D. 450; Pearce v. Gardner, 1897, 1 Q. B. 688. 

(g) Ogilvie v. Poljambe , 3 Mer. 53 ; Shardlow v. Cottercll , 20 Ch. Div. 
90 ; Plant v. Bourne , 1887, 2 Ch. 281. 

(A) Shardlaw v. Cotterell, supra. 

' (i) Baumann v. James , L. R. 3 Ch. App. 508; Studds v. Watson, 
28 Ch. Div. 305. 
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makes it generally against conscience in the other 
party to insist on the want of writing as a bar to 
the relief (k ); for the statute having been made to pre¬ 
vent fraud , cannot be permitted to be used as the engine 
of fraud (l). For example, the court would enforce (&.) Where 
specific performance of a contract within the statute, mentis con- 
although not in writing, where the contract was fully defendant’s 16 
set forth in the bill, and was confessed by the answer,— 
answer of the defendant (m),—for if the defendant 
did not insist on the defence, he might fairly be 
deemed to have waived it; but the defence of the unless the 
statute might (and may) be insisted on by the de- notwithstand- 
fendant, and such a defence was (and is)' good (n). 1 u n p " ( J n 11 J^ ted 
Also, when the agreement was intended to be put defence, 
in writing, and it is only through the fraud of one 
of the parties that it has not been put (completely) 
into writing, so as to fully .satisfy the statute, the 
court will relieve against the want of writing, and 
will specifically perform the contract,—if it be a con¬ 
tract which is otherwise proper for specific perform¬ 
ance ( 0 ). And more important than all, the court 
would (and will) enforce specific performance of a con¬ 
tract within the statute, where the parol agreement (<•.) where 
has been partly performed by the party praying relief-, ^ parUyper- 
therefore, where one party has carried out his part of formed by the 

. , r i i , party seeking 

the agreement m the confidence that the other party aid. 
will do the same, and it would be a fraud upon the 
former to suffer the latter to escape from the per¬ 
formance of the agreement (p), equity will decree 
specific performance. But acts merely ancillary to 


£fc) Bond v. Hopkins , 1 S. & L. 433. 

\l) Haigh v. Haye , L. R. 7 Ch. App. 469 ; Davis v. Whitehead, 1894, 
2 Ch. 133; Rochefoucauld v. Boustead , 1897, 1 Ch. 194. 

(m) Chunter v. Halsey , Amb. 586. 

(n) Blagden v. Bradbear , 12 Ves. 466, 471 ; Skinner v. M'Douall , 
2 De G. & Sm. 265 ; James v. Smith , 1891, 1 Ch. 384. 

(0) Maxwell v. Montacute , Prec. Ch. 526 ; Lincoln v. Wright , 4 De 
G. & Jo. 16. 

(p) Hussey v. Home Payne , 4 App. Ca. 311 ; M l Manus v. Cooke , 
35 Ch. Div. 681. 
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(i.) Introduc¬ 
tory or ancil¬ 
lary acts are 
not acts of 
part-perform¬ 
ance. 


(2.) Acts of 
part-perform¬ 
ance must be 
referable 
alone to the 
agreement 
alleged. 


Possession, or 
expenditure, 
referablesolely 
to agreement, 
an act of 
part-perform¬ 
ance. 


an agreement are not considered as acts of part-per¬ 
formance,— e.g., delivering an abstract of title, giving 
directions for conveyances, going to view the estate, 
fixing upon an appraiser to value the stock, making 
valuations, admeasuring the lands, registering prior 
deeds, and acts of the like nature are not suffi¬ 
cient ( q ), being merely acts for which damages are 
an adequate compensation. Also, in order that any 
acts of alleged part-performance may be, in fact, 
acts of part-performance, they must of course be 
referable to the agreement, and to that alone,—for if 
they are referable otherwise, they cannot properly be 
said to be done by way of part-performance of the 
agreement (r). Consequently, the mere possession 
of the land contracted for will not of itself be deemed 
a part-performance if it be wholly independent of 
the contract,— e.g., where a tenant in possession sued 
for the specific performance of an alleged agreement 
for a lease, and set up his possession as an act of 
part-performance of the agreement, it was held not 
to be such, because it was referable otherwise than 
to the agreement,— soil, to his pre-existing character 
of tenant (s). Or again, where a tenant from year 
to year continues in possession, and lays out such 
moneys on the farm as are usual in the ordinary 
course of husbandry,—that is no part-performance of 
an agreement for a lease (t). But if the possession 
be delivered, and delivered and obtained solely under 
the contract ,—or if the possession, although delivered 
before the contract, is continued subsequently to the 
contract, and the continuance of the qiossession is refer¬ 
able unequivocally to the contract {u) ; or if, in the case * (*) 


(?) Hawkins v. Holmes, 1 P. Wins. 770 ; Pembroke v. Thorpe, 3 
Swan3t. 437 ; Williams v. Walker, 9 Q. B. D. 576. 

(r) Gunter v. Halsey, Amb. 586; Lacon v. Mertins , 3 Atk. 4. 

(*) Wills v. Stradling , 3 Ves. 378 ; Morphctt v. Jones , I Swanst. 181. 

(t) Brennan v. Bolton , 2 Dr. & War. 349. 

(u) Hodson v. Hevland , 1896, 2 Ch. 428. 
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of an existing tenancy, the nature of the holding is 
made different from the original tenancy, as by the 
payment of a higher rent, or by other unequivocal 
circumstances, referable solely and exchtsively to the con¬ 
tract ,—there the possession will take the case out of 
the statute,—and especially so, where the party let 
into or remaining in possession has expended money 
in building and on repairs or other improvements,— 
for, under such circumstances, if the parol contract 
were to be deemed a nullity, the expenditure would 
operate to his prejudice, and a fraud would have 
been practised upon him; and besides, he would be 
a trespasser (?;). But note here, that the mere want The agree- 
of writing to evidence the contract will not afford S^nSiy 8 have 
any ground for the court entertaining an action for b een cognis- 
the specific performance of it,—m other words, the court of 
mere fact that the plaintiff cannot at law recover pen deftly of 
damages for breach of the contract (not being able pan-perform- 
to prove it for want of the necessary written evi- ance * 
dence), this will not of itself entitle him to spe¬ 
cific performance ( x ). Also, if the contract has (e.y., 
through lapse of time) become impossible of specific 
performance, even acts of part-performance will cease 
to be available as a ground for claiming the specific 
performance of the contract; and in such a case, the 
plaintiff* will not even have damages (y),—for gene¬ 
rally the circumstance that there is no legal remedy 
does not of itself suffice to give a court of equity 
jurisdiction (z). 


Further, it is to bo observed, that payment of a ( 3 .) The pay* 
part, or even of the whole, of the purchase-money is part^whoie 


(v) Lester v. Foxcroft, 1 L. C. 828; Oregon v. Migkell, 18 Ves. 
328 ; Pain v. Coombs, 1 De G. & Jo. 34, 46; Ramsden v. Hyson, L. R. 
1 Ho. Lo. 129, per Lord Kingsdown, at pp. 170-171. 

(x) Kirk v. Bromley Union, 2 Phil. 640; Humphreys v. Green, 10 
Q. B. D. 148. 

(y) Savery v. Pursell, 39 Ch. Div. 508. 

(z) Bast India Co. v. Veerasawmy MoodeUy , 7 Moo. P. C. C. 482. 
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of purchase- 
money is not 
an act of part- 
performance, 
because repay¬ 
ment will put 
the parties 
into the same 

{ msitiou as 
jefore. 


not an act of part-performance,—so as to take a con¬ 
tract out of the Statute of Frauds (a) ; for the statute 
having said with respect to goods , that part-payment 
shall suffice, and having not said so with respect to 
lands , the courts have considered that the omission of 
lands was intentional ( b ). And even marriage is not, 
of itself, an act of part-performance,—for to hold this 


{4.) Marriage is 
not in itself a 
part-perform¬ 
ance, although 
not usually 
capable of 
being undone; 
but acts of 
part-perform¬ 
ance independ¬ 
ently of the 
marriage are 
a part-per¬ 
formance. 


A post-nuptial 
written agree¬ 
ment in pur¬ 
suance of an 
ante-nuptial 
parol agree¬ 
ment enforced. 


A representa¬ 
tion for the 
purpose of iu- 


would be to overrule the Statute of Frauds, which 
enacts that every agreement in consideration of mar¬ 
riage, in order to be binding, must be in writing (c) ; 
but where, as in Surcombe v. Pinniger ( d) t a father, 
previous to the marriage of his daughter, told her 
intended husband that he meant to give certain 
leasehold property to them on their marriage, and 
after the marriage he gave up possession of the property 
to the husband , to whom he also handed the title-deeds ,— 
The court held, that there had been part-performance, 
soil by the delivering up of possession to the husband, 
which was a true act of part-performance beyond 
and distinct from the marriage. And it seems, that 
if there be “ a written engagement after marriage, in 
“ pursuance of a parol agreement before marriage, 
“ this takes the case out of the statute ” ( e ); and 
the reason is this, that the object of the 4th section 
of the Statute of Frauds was not to alter principles 
of law, but modes of evidence; and it is sufficient 
therefore (at least as between the parties) if there 
be a memorandum clearly containing the terms of 
the agreement before the action or suit arises (/). 
And here it may be stated, that, with regard not only 
to parol marriage contracts but to other parol con- 


(а) Hughes v. Morris y 2 De G. M. k G. 349. 

(б) Chinan v. Cookt y I S. & L. 41. 

(c) Warden v. Jones , 2 De G. k Jo. 76; Lassence v. Tierney , 1 Mac. 
& G. 551. 

(d) 3 De G. M. & G. 571 ; Unglcy v. Unglcy, 5 Ch. Div. 887. 

( e) Barkworth v. Young f 26 L. J. Ch. 157 ; Dashwood v, Jermyiu 
12 Ch. Div. 776; Hope v. Hope t W. N. 1893, p. 20. 

{ f) Bailey v. Sweeting y 30 L. J. C. P. 150. 
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tracts generally, “ a representation made by one party, flueucing an- 
“ although by parol, for the purpose of influencing £ thaT effect, 
“ the conduct of the other party, and acted on by k® en ' 

“ the latter, will be sufficient,—although never sub- 
“ sequently evidenced by writing,—to entitle him to 
“ the assistance of the court for the purpose of making 
“ good such representation ” (cj ); and it is a leading where on 
principle, repeatedly adopted in equity, that where, third party 
upon the marriage of two persons, a third party makes presentation 
a representation upon the faith of which the mar- on the faith ’ 
riage takes place, he shall be bound to make his re- HagVtakes^" 
presentation good (A); and an injunction will be^ c ®^®^ ake 
granted to restrain, e.g., the enforcement of a demand, ^ g°od. 
which the party seeking to enforce it has (while the 
marriage treaty was pending) falsely represented to 
the father of the lady to be non-existing (i ); and 
although the party be an infant at the time, he or she 
will be bound by his or her misrepresentation (k). 

But of course, where the representation is not of an Representa- 
existing fact, but of a mere intention,—or where the hTtentio^or 6 
promiser will not bind himself by a contract, but gives a P ro ™ ise 

r tit i & upon houour, 

the other party to understand that he must rely upon not enforced, 
his honour for the fulfilment of his promise,—in these 
cases, of course, the court will not enforce the per¬ 
formance of the representation or promise (l). 

It is now proposed to consider the principal defences Grounds of 
that may be set up to a suit for specific performance, ^uiTfor^pt 
there being ten such defences,—over and beyond the 
defence of the Statute of Frauds, which has been 
already sufficiently dealt with,—that is to say:— 


(#) llammersley v. Dt Bid , 12 Cl. & Fin. 62, 78 ; Ramsdcn v. Dyson , 
supra ; Alder son v. Maddison, 8 App. Ca. 467. 

(A) Bold v. Hutchinson, 5 D© G. M. & G. 558; Goldicult v. Townsend , 
28 Beav. 445 ; Prole v. Soady , 2 Giff. I. 

(t) Neville v. Wilkinson, 1 Bro. C. C. 543 ; Cahill v. Cahill, 8 App. 
Ca. 420. 

(£) Mills v. Pox , 37 Ch. Div. 153. 

{1) Mounsell v. White, 4 H. L. Cas. 1039; Jordcnv. Money 5 H. L. 
Cas. 185. 
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(i.) Misrepre- (i.) A misrepresentation having relation to the 
plaintiff 1 by contract made by one of the parties to the other, is a 
having re- ground for refusing the interference of the court at 
contract. the instance ot the party who has made the misrepre¬ 
sentation, and may even be a ground for setting aside 
the contract altogether at the instance of the party 
deceived (??i); and for this purpose, a misrepresentation 
by an agent is the misrepresentation of his principal 
(ri)\ and a representation in the case of a sale of 
leasehold lands, that the lease contained no unusual 
covenants, would be a good ground for refusing specific 
performance, if the lease contained in fact covenants 
of an unusually restrictive character,—e.y., to build on 
the land and thereafter to maintain houses of a value 
to command double the rent reserved by the lease ( o ); 
and misleading conditions of sale (p) are, and (in the 
case of a sale by trustees) depreciatory conditions of 
sale ( q ), used to be,—although they have now ceased 
to be (r),—a ground for refusing specific performance. 


(2.) Mistake 
rendering 
specific per¬ 
formance a 
hardship. 


Parol evidence 
of mistake, 
admitted not¬ 
withstanding 
the statute. 


(2.) Mistake is also a ground of defence,—for the 
court not only requires, that there must be an agree¬ 
ment binding at law, but that the contract must be 
free from fraud, surprise, or mistake; for otherwise 
there is not that consent which is essential to a con¬ 
tract in equity ,—non mdentur qui errant , consentire 
( s ); and it is a settled rule of the court to admit 
parol evidence, not merely for the purpose of 
proving a mistake by way of defence to a suit 
for specific performance, but for the purpose also of 


(m) Bascombe v. Beckwith, L. R. 8 Eq. 100; Ilenty v. Schroder, 12 
Ch. Div. 666. 

(n) Mullins v. Miller , 22 Ch. Div. 134. 

(a) Andrew v. Aitken , 22 Ch. Div. 218. 

(£>) In re March and Lord Granville , 24 Ch. Div. 11; Sandbach and 
Edmundson's Contract , 1891, 1 Ch. 99. 

( q) Dunn v. Flood , 25 Ch. Div. 629. 

(r) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 14, as to sales subse¬ 
quent to December 24, 1888. 

(a) Jones v. Clifford, 3 Ch. Div. 779. 
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correcting the mistake,— for the Statute of Frauds does 
not say that a written agreement , if signed , shall hind ; 
hut only says , that an unwritten agreement shall not 
bind (t). 


(3.) Therefore, where the defendant has been led (3.) Error of 
into any error or mistake, the plaintiff cannot enforce thoug^attri-* 
the contract; and a professional man even has been f^^’^own 
relieved at his own suit from an error in a deed negligence. 


of his own drawing (u) ; and where an estate was 
purchased at an auction under a mistake as to the 
lot put up for sale, and the mistake arose wholly through 
the carelessness of the defendant , specific performance 
was not enforced, — scil. because in cases of specific Damages and 
performance the court exercises a discretion, know- fo^ance!— 
ing that a party may always have such compensation dlstm g ui8hed ' 
in the shape of damages as a jury will award him in 
an action at law ( v ); but note, that the defence of a 
want of assensus ad idem , if such defence is made out, 
is a defence not only to the decree for specific per¬ 
formance (x), but also to the legal claim for damages, 

—scil . because, without such an assent, there is no 


contract at all. And when some error or mistake is Effect of 

ini! c j c ■ , mistake, where 

pleaded by way 01 delence against the specific per- a par oi 
formance of a written agreement, the following dis- ^upasa* 
tinctions are taken,—namely, (a.) Where the mistake defence, 
consists in this, that, after the parties to the con- [he error arose 
tract had mutually agreed with each other, an error ™ the^reduc- 
occurred in the reduction of the agreement into writing , agreement into 
—if it appears that the written agreement, varied ficperfirm- 0 *' 
according to the defendants contention, represents decreed 
the true contract between the parties, the court will variation 


(£) Clinan v. Cooke , I Sch. & Lef. 39. 

(«) Ball v. Storie , 1 S. & S. 210; Malins v. Freeman , 2 Keen, 25, 
34 ; Tamplin v. James, 15 Ch. Div. 215. 

(v) Manser v. Back , 6 Hare, 443 ; Alvanley v. Kinnaird , 2 Mac. & 
G. 7 ; Baxendale v. Jeale , 19 Beav. 601 ; Wood v. Scarlh, 2 K. & J. 33. 

{x) Marshall v. Berridge, 19 Ch. Div. 233 ; May v. Thompson , 20 Ch. 
Div. 705. 


2 R 
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set up by the 
defendant; 


but not by the 
plaintiff,— 


unless the 
parol variation 
be in favour 
©£ the defend¬ 
ant. 


$6.)j\Vhere a 
misunder¬ 
standing as 


cnforee specific performance of the contract as so 
varied,— e.g. y where a bill was brought for the specific 
performance of a written agreement to grant a lease 
at a rent of £9 per annum, and the defendant in¬ 
sisted that it ought to have been a term of the 
written agreement (as it had been of the parol 
agreement), that the plaintiff should pay the taxes, 
—Lord Hardwicke granted specific performance, and 
directed that the terms of the verbal agreement 
should be carried out by the covenants to be inserted 
in the lease (y). On the other hand, a plain tiff seek¬ 
ing to enforce specific performance cannot, in the 
general ease, go into eviclenee to show, that, by fraud, 
aceident, or mistake, the written agreement does not 
express the real terms of the prior verbal agreement, 
so as to obtain specific performance of the written 
agreement with the variation (2) ; but if the variation 
is in favour of the defendant , the court may enforee 
specific performance of the written agreement with 
such variation,— e.g. y where the defendant agreed in 
writing to grant the plaintiff a lease at a specified 
rent and for a specified term, and the plaintiff filed 
a bill for specific performance, stating the above 
agreement, and that it was farther agreed that he , the 
j plaintiff ’ should 'pay a premium of £ 2 00, which by 
his claim he offered to do y —the court specifically per¬ 
formed the agreement, seeing that the plaintiff con¬ 
sented to the performance of the omitted term (a); 
and the court will sometimes even reform the con¬ 
tract and enforee it ( b) y and may (the case being- 
otherwise proper) do so in one and the same action 
(c). But, ( b .) Where the mistake set up by the 
defendant is not a mere mistake in the reduction of 


(y) Joynes v. Statham , 3 Atk. 388. 

(2) Townshend v. Stanyroom, 6 Ves. 328 ; Smith v. Wheatcroft , 9 Ch. 
Div. 223. 

(а) Martyn v. Pycroft , 2 De G. M. & G. 785. 

(б) llenkcr v. Roy. Ex. Aaa. Go., 1 Ves. Sr. 317. 

(c) Olley v. Either , 34 Ch. Div. 367. 
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the contract into writing, but one party understood to terms of 
one thing, and the other another, there is in such a 
case no contract at all,—for want of the necessary performance ; 
assensus ad idem; and the plaintiff’s bill is conse¬ 
quently dismissed (< d ); but where the agreement is 
in writing, a mere ambiguity in the construction 
thereof, or of some clause contained therein, will 
not preclude the existence of the contract; and the 
plaintiff may, in such a case, waive the construction 
which he has hitherto insisted on and obtain specific 
performance according to (what the defendant admits 
is) the true construction (e). And again, where the (c.) Nor where 
mistake which the plaintiff or defendant seeks to set atk>n h°8ubse- 
up is in fact a further term agreed to in parol between < i ue ? t the 

L 0 . ^ contract. 

the parties subsequently to the written agreement, the 
case in nowise comes within the equitable doctrine of 
mistake, and such parol variation is inadmissible,— 
except, possibly, in cases where the refusal to perform 
it might amount to fraud (/), or there have been such 
acts of part-performance as would justify a decree in 
the absence of writing altogether (g). 

(4.) Another common ground of defence to an ( 4 .) Misde- 
action for specific performance is, that, by a mis- accordingTs it 
description of the property, the defendant has pur- is substantial 
chased what he never intended to purchase; but, in 
considering this defence, it is necessary to distinguish where the 
according as the misdescription is of a substantial 
character, or is of such a character as fairly to admit substantial 
of compensation. For, Firstly, in cases of substantial ° s a^oodhe- 
misdescription,— e.g ., where the property is sold as fence * 
copyhold, but turns out to be partly freehold,—the 


(d) Legal v. Miller , 2 Ves. Sr. 299; Marshall v. PaTulge, 19 Ch. 
Div. 233. 

(r) Preston v. Luck, 27 Ch. Div. 497 ; Stewart v. Kennedy, 15 App. 
Ca. 108. 

(/) Ooss v. Nugent, 5 B. & Ad. 58 ; Price v. Dyer , 17 Yes. 364. 

(g) Van v. Corpe, 3 My. & K. 269, 277. 
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Purchaaei 
not compelled 
to take,— 

(a.) Freehold 
instead of 
copyhold; 


(6.) Nor an 
underlease 
instead of 
origiual lease. 


Where the 
difference is 
slight, and a 
proper sub¬ 
ject for com¬ 
pensation, the 
contract will 
be enforced 
with compen¬ 
sation,—as 
where acreage 
is deficient. 


vendor cannot compel specific performance; and in 
sucli a case, it is useless to insist that freehold is 
better than copyhold ,—“ for it is unnecessary for a 
“ man who has contracted to purchase one thing to 
“explain why he refuses to accept another” {h)\ 
and in cases of this sort, even an express condition 
of sale purporting to provide that any misdescrip¬ 
tion should not annul the sale, would not cure the 
purchaser's objection ,—sciL because such a condition 
refers to the physical condition of the property sold, 
and not to the tenure thereof or the title thereto (i). 
So also, and for the same reason, a purchaser is not 
compelled to take an underlease instead of an original 
lease (&); and where a wharf and jetty were con¬ 
tracted to be sold, and it turned out that the jetty 
was liable to be removed by the Corporation of 
London, specific performance was refused (/); and in 
the case of the sale of a residence and four acres of 
land, where it turned out that there was no title to 
a slip of ground of about a quarter of an acre between 
the house and the highroad, so that people in passing 
could look in at the windows, specific performance 
was refused (??i). On the other hand, Secondly, in 
cases where the misdescription is not substantial, 
but is a proper subject for compensation, the court 
will enforce the contract at the suit of the vendor, 
compelling him only to make compensation to the 
purchaser,— e.g., where there was an objection to the 
title to six acres out of a large estate, and these six 
acres did not appear material to the enjoyment of 
the rest ( n) t specific performance was decreed; and 


(A) Ayles v. Cox, 16 Beav. 23 ; KnatchbuLl v. Grueber , 3 Mer. 146 ; 
Hart v. Swaine, 7 Ch. Div. 42. 

(i) In re Beyfus and Matters Contract , 39 Ch. Div. 110. 

(k ) Madeley v. Booth , 2 De G. & Sm. 718. 

(V) Peers v. Lambert , 8 Beav. 546. 

(m) Perkins v. Ede % 16 Beav. 193. 

(n) M*Queen v. Farquhar , II Ven. 467 ; Shackleton v. Sutcliffe , 1 De 
G. & Sm. 609. 
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where fourteen acres were sold as water-meadow, and 
twelve only answered that description, the misde¬ 
scription was held to be only matter for compensa¬ 
tion (0),—for generally, where the purchaser seeks Purchaser 
specific performance, and there has been a misrepre- l^ecificper- 
sentation as to the quantity, “ the right of the purchaser ^^SThe* * 11 * 1 
" is to have what the vendor can give , with an abatement same time 
“ out of the purchase-money for so much as the quantity abatement! 1 
“ falls short of the representation ” (p ); also, where 
a vendor having only a partial estate in a property, 
enters into a contract to sell the property for the 
whole fee-simple estate, “ it is not competent to him 
“ afterwards to say he has not the entirety,— and if Vendor must 
“ the purchaser chooses to take as much as he can have , teres^he has 
“ he has a right to that , and to an abatement ” (q). ^PJJ rcliaaer 
And, nota bene , that after conveyance of the estate, a 
claim for compensation can be maintained (r), unless 
there is (as there should be) -a condition expressly 
limiting the compensation to errors or misdescriptions 
discovered before the date of the completion, and not 
afterwards,—for the compensation recoverable by the 
purchaser for a misdescription is often of very con¬ 
siderable amount ( s ). But the principle of granting No compensa- 
compensation in lieu of rescinding the contract, in thTreimsbeen 
case of any error or misstatement, will never be fraud > 
applied where there has been fraud or ’wilful mis¬ 
representation (£); also, where there are no data from nor where the 
which the amount of compensation can be ascer- cannoTb^esti* 
tained, the court cannot enforce the contract with maUd * 
compensation, although this is an objection which the 
courts are very unwilling to entertain ( u ). It is to 


(0) Scott v. y/a/wow, 1 R. & My. 128. 

( p ) Ifill v. Buckley , 17 Ves. 401 ; Uorrock v. Rigby , 9 Ch. l)iv. 1S0. 
(7) Mor Hock v. Butler, 10 Ves. 315 ; Barker v. Cox } 4 Ch. Div. 464 ; 
M'Kenzie v. Jlesketh , 7 Ch. Div. 675. 

(r) Jolliffe v. B iker , 11 Q. B. D. 255 ; Pahner v. Johnston , 13 Q. B. D. 
351 ; Clayton v. Leech, 41 Ch. Div. 103. 

(*) Royal Bristol Society v. Bomaxh , 35 Ch. Div. 390. 

\t) Price v. Macaulay , 2 De O. M. k G. 339, 344. 

(«) Brooke v. Rounthxcaite , 5 Hare, 298. 
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Partial per¬ 
formance, not 
compelled 
where unrea¬ 
sonable or 
prejudicial 
to third 
parties. 


(5.) Lapse of 
time. 


At law, time 
always of the 
essence of the 
contract. 

Equity 

guided by the 
nature of the 
case as to 
time. 


When lapse of 
time a bar 
in equity. 


bo noted also, that the court will not, at the suit of a 
purchaser, compel partial performance of the contract, 
—where that would be unreasonable or prejudicial 
to third parties interested in the property (v); or 
where the deficiency as to the extent or duration of 
an interest contracted to bo sold does not admit of 
compensation (x), — e.g., where a husband and his 
wife contracted to convey the wife's fee-simple lands, 
and the wife refused to complete, the court refused 
to enforce the contract against the husband to the 
extent of his estate (y). 

(5.) Another ground of defence to an action for 
specific performance is lapse of time,—in other words, 
that the plaintiff has not performed his part of the 
contract at the time specified. Formerly, time was 
always of the essence of the contract at law ( z ) ; and 
although a court of equity discriminated between 
those terms of a contract which were formal and 
those which were of the substance and essence of 
the agreement (a), and applying to contracts those 
principles which had governed its interference in 
relation to mortgages (6), held time to be primd facie 
non-essential, and in cases where the element of 
time was clearly not of consequence, granted specific 
performance of agreements after the time for their 
performance had passed,—still, even in equity, there 
were cases where lapse of time was a bar to relief. 
For either (1) The time for the completion of the 
contract may have been originally of the essence of 
the contract,—and that either by the express agree- 


( v) Thomas v. Dering , I Keen, 729 ; Whittemorc v. Whittemore, L. K. 
8 Eq. 603. 

{x) Balmanno v. Lumley , 1 V. & B. 225 ; Ridgeway v. Gray , 1 Mac. 
& G. 109. 

(y) Castle v. Wilkinson , L. R. 5 Ch. App. 534. 

(z) Stowtll v. Robinson , 3 Bing. N. C. 928. 

(а) Parkin v. Thordd , 16 Reav. 59. 

(б) Scion v. Slade, 7 Ves. 273. 
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inent of tho parties (c), or from the nature of the 
subject-matter, as in tho case of reversionary interests 
(rZ); or (2) The time, though not originally of the 
essence of the contract, may have been made so 
by subsequent notice (e), such notice being reason¬ 
able (/); or again (3) The delay may have been so 
great as to evidence an abandonment of the contract, 
irrespectively of any express stipulations as to time 
(//),—but in none of the cases has a delay under 
twelve months been held, when unaccompanied by 
other circumstances, to amount to evidence of aban¬ 
donment; and, of course, the rules of equity as to 
when time is or is not of the essence of the contract 
now prevail at law also (A). 

(6.) Where there is reason to believe that a con¬ 
tract is tainted with fraud, the court will refuse 
relief ( i ),—therefore, if there has been any positive 
misrepresentation (A), or any fraudulent suppres¬ 
sion (Z), or if there are misleading particulars or 
conditions (m), or (in the case of sales by trustees) 
depreciatory conditions (n), equity will refuse to 
enforce specific performance; and the person de¬ 
frauded or prejudiced may, in such cases, even 


(c) Honeyman v. Marryat, 21 Beav. 24. 

(d) Withy v. Cottle, T. & R. 78; Walker v. Jeffreys, 1 Hare, 341. 

(e) Taylor v. Brown, 2 Beav. 180; Macbryde v. Weekes, 22 Beav. 
533 - 

(/) Crawford v. Toogood , 13 Ch. Div. 153 ; Hatten v. Bussell , 38 Ch. 
Div. 334. 

ig) Bads v. Williams , 4 De G. M. k G. 691 ; Mills v. Haywood, 
6 Ch. Div. 196. 

(A) Noble v. Edwards, 5 Ch. Div. 378. 

(i) Reynell v. Sprye , I De G. M. & G. 660; Post v. Marsh , 16 Ch. 
Div. 395. 

(k) Higgins v. Samels , 2 J. k II. 460; Parebrother v. Gibson, 1 De 
G. k Jo. 602. 

( l ) Drysdale v. Mace, 5 De G. M. & G. 103 ; Shirley v. Stratton, 
I Bro. C. C. 440. 

{m) Brewer v. Brown, 28 Ch. Div. 309. 

(n) Dance v. Goldingham, L. R. 8 Ch. App. 902 ; Dunn v. Flood, 
28 Ch. Div. 5S6. 


Law and 
equity now 
agree. 


(6.) Where the 
plaintiff has 
not “clean 
hands,’ J but 
has been tricky 
or fraudulent. 
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Depreciatory 
conditions,— 
equity prin¬ 
ciples, how 
affected by 
Trustee Act, 
1893. 


(7.) Great 
hardship in 
the contract. 


(8.) The con¬ 
tract involves 
the doing of 
an unlawful 
act, or a breach 
of trust. 


{9.) The con¬ 
tract is not 
established, 
because some 
term wanting, 


rescind the contract (0). But as regards depreciatory 
conditions, the purchaser is not now concerned 
therewith after the completion of his purchase,— 
unless he was acting in collusion with the trustees 
at the date of the contract of sale; also, trustees are 
not now liable in any way for alleged depreciatory 
conditions,—unless these conditions in fact rendered 
the consideration for the sale inadequate; more¬ 
over, the purchaser is expressly deprived of the 
right of making any requisition on the ground of 
the conditions of sale being or appearing to be 
depreciatory (p). 

(7.) Although, as a general rule, inadequacy of 
consideration was not, except in cases of sales of 
reversionary interests ( q ) } —and is not, except where 
fraud or imposition is presumed,—a ground for refus¬ 
ing specific performance (r), still, as the aid of equity 
in such cases is discretionary, a contract which would 
work a great hardship will not be enforced, but the 
plaintiff will be left to his remedy at law ($),— sell. 
for damages. 

(8.) So again, specific performance of an agreement 
to perform an unlawful act (t ) } —or which would 
involve the breach of any prior contract (u) y or a 
breach of trust (^),—will not be enforced. 

(9.) Also, if the alleged contract is no contract, 
—that is, if it is not a complete contract as such, 
but is incomplete as a contract simply,— e.g. y for the 


(0) Broad v. Munton, 12 Cb. Div. 131. 

(/>) 56 & 57 Viet. c. 53, 8. 14. 

(?) Playford v. Playford, 4 Hare, 546. 

(r) Sullivan v. Jacob , I Moll. 477. 

(*) Wedgwood v. Adams, 8 Beav. 103; In re G. N. By. Co. and 
Sanderson , 25 Ch. Div. 788. 

( t ) Howe v. Hunt, 31 Beav. 420. 

(u) Willmot v. Barber , 15 Ch. Div. 96. 

(v) Snccsby v. Thome , 7 De G. M. & G. 399. 
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want of authority in either party to enter into it 
(x), or because it rests in negotiation merely (y), 
or (when the contract is by offer and acceptance) 
because the acceptance was constituted a condition, 
and is not an absolute or simple acceptance (2), or 
because of some condition precedent not having been 
performed (a), or from any other cause whatever (b) } 
—in any of these eases, the court will not enforce 
specific performance of it,—because that would first 
be to make the contract (c); but a contract is, in 
general, not the less a contract because the parties 
have intended (and even stipulated) that a formal 
contract shall be drawn up (d ),—unless the drawing 
up of such formal contract is clearly made a condi¬ 
tion precedent to the contract becoming effective as 
such ( e ). Also, a mere uncertainty in the amount 
of the land agreed to be sold, if that uncertainty is 
removable upon an inquiry, will not bar the right 
to specific performance (/),—for id cerium est quod 
ccrtum reddi potest; and as regards the parties to the 
contract, there must of course be a sufficient certainty 
as to these; but the vendor is sufficiently described 
by being called “ the proprietor ” (y), although not if 
he is merely called “ the vendor ” (li ); also, the con¬ 
tract may be made by an agent, although without 
authority at the time, provided there be afterwards 


(x) Hawksley v. Outravi , 1892, 3 Ch. 359. 

(y) Bristol Bread Co. v. Maggs, 44 Ch. Div. 616 ; Bellamy v. Deben- 
ham , 1891, I Ch. 412. 

(z) Simpson v. Hughes, W. N. 1896, p. 179; 1897, p. 26. 

(a) Hoyd v. Nowell, 1895, 2 Ch. 744. 

( b ) Battle v. Ilornibrook , 1897, I Ch. 25. 

(c) Rossiter v. Miller, 3 App. Ca. 1124; Coombe v. Wilkes, 1S91, 
3 Ch. 77. 

(d) Filby v. Uounscll , 1896, 2 Ch. 744. 

(e) Lloyd v. Nowell, supra. 

if) Chattock v. Muller, 8Ch. Div. 177 ; Sicain v. Ayres, 21 Q. B. D. 
289. 

(g) Rossiter v. Miller , supra. 

(A) Potter v. Duffield, L. R. 18 Kq. 4 ; Jarret v. Hunter , 34 Ch. Div. 
182. 


or some con¬ 
dition not 
fulfilled. 
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(10.) The ven¬ 
dor cannot 
make a title; 
or can make 
only a doubt¬ 
ful title. 


ratification by the principal (i ),—the ratification 
coining of course in due time (k). 

And finally, (io.) If the contract relates to or 
comprises property to which the vendor is unable to 
make out his title, no decree for specific performance 
will, in general, be made ( l ); or if the title which 
he purports to make is too doubtful to be forced on 
a purchaser (m),—as used often to be (but is not 
now) the case when the root of title was (or is) a 
voluntary settlement ( n ); or if his own title to the 
property is dependent upon the performance by him 
of some condition precedent, and he has not per¬ 
formed same (o), or has even incapacitated himself 
from performing same or from completing (p); or 
where the validity of the vendor’s title depends upon 
proof that full value was paid by some predecessor 
in title of his on the occasion of the latter’s purchase 
(q ). But upon the sale of a public-house with the 
licences attached thereto, it is sufficient if the licences 
are valid at the time appointed for completion (?•); 
also, when the vendor is (or makes title through) 
an undischarged bankrupt, and the property com¬ 
prised in the contract of sale is after-acquired property 
of the bankrupt, it appears, that, if the trustee in the 
bankruptcy has not yet intervened to claim the pro¬ 
perty, then, if the property is of leasehold tenure ($), 


(i) Dickinson v. Dodds , 2 Ch. Div. 463 ; Bolton Partners v. Lambert, 
41 Ch. Div. 295 ; Henthom v. Fraser, 1892, 2 Ch. 27. 

(6) Bell v. Balls , 1897, 1 Ch. 663. 

( l ) Lawrie v. Lees, 7 App. Ca. 19 ; Brewer v. Broadwood, 22 Ch. Div. 
105. 

(m) Pyrke v. Waddingham , 10 Ha. I ; Sear v. House Property and 
Investment Society, 16 Ch. Div. 387. 

(n) In re Briggs and Spicer s Contract, 1891, 2 Ch. 127 ; In re Carter 
and Kenderdine's Contract, 1897, 1 Ch. 776. 

(0) Williams v. Brisco , 22 Ch. Div. 441; Nicholson v. Smith, 22 Ch. 
Div. 640. 

(p) Hipgrove v. Case, 28 Ch. Div. 356. 

(7) In re Maskell and Goldfinch's Contract, 1895, (i) 2 * * * * 7 Ch. 525. 

(r) Tad caster Brewery Co. v. Wilson , 1897, 1 Ch. 705. 

(a) In re Clayton and Barclay's Contract, 1895, 2 Ch. 212. 
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or is pure personal estate {t), tho title may be 
accepted,—but not if the property is of freehold 
tenure ( u ). However, in all cases where the defect 
is simply one of conveyance, and not of title, and 
the time fixed for completion is not of the essence 
of the contract, the purchaser must first have given 
the vendor a reasonable notice to remove the defect, 
before he will be justified in repudiating the con¬ 
tract ( v ). Moreover, the title which the purchaser 
may require is usually only such a title as the con¬ 
ditions of the sale entitle him to; but a misleading 
condition will not be permitted to prejudice the 
purchaser in this respect (x ); and a purchaser will 
not be compelled to take a title which depends 
upon proof of the seller not having had notice 
of an incumbrance or restrictive covenant affecting 
the property sold,—for although the title may, in 
such a case, be really a “ good holding title,” still it 
involves,—and may result in the purchaser being 
embarrassed with,—a Chancery suit, and it might be 
very difficult for the purchaser to show in that suit 
that his immediate vendor had no notice of the 
incumbrance or restrictive covenant at the time of 
completing his own purchase (y). And where pro¬ 
perty is sold in lots to different purchasers, each lot 
being sold subject to covenants entered into by 
the purchasers restricting the use of the land, the 
intention, and in fact the contract, of the parties is, 
that each of the purchasers shall have the right 
of enforcing such covenants against the other pur¬ 
chasers ; and each purchaser may suo to enforce the 


“Good holding 
titles ” and 
‘ 1 marketable 
titles,’—dis- 
tinguished. 

A “good 
holding title ” 
not forced on 
a purchaser. 


Restrictive 
covenants,— 
non-disclosure 
of, effect of. 


(£) Cohen v. Mitchell , 25 Q. 13 . D. 262 ; Herbert v. Sayer , 5 Q. B. 956 ; 
Hunt v, Fripp , \V. N. 1897, p. 158 ; and see In re Clark , ex parte 
Beardmore , 1894, 2 Q. B. 393, explaining Ex parte Ford, I Ch. Div. 521. 

(u) In re New Land Co . and Gray, 1892, 2 Ch. 138. 

(v) /fatten v. Russell, 38 Ch. Div. 334. 

(x) In re Hall’Dare's Contract , 21 Ch. Div. 41; De Burgh Lawson v, 
De Burgh Lawson , 41 Ch. Div, 568. 

(y) Nottingham Co , v. Butler , 16 Q. B. D, 778. 
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covenants accordingly ( z ); therefore, where a sub¬ 
sequent purchaser from one of the original purchasers 
contracts for a fee-simple estate free from incum¬ 
brances, he may, on discovering the existence of the 
covenant, not only reject the title, but also recover 
back his deposit (a),— scil., before completion. 

Conditions In contracts for the sale of land, it is not unusual 

pensationfor 1 to insert a condition that the lots are believed to be 
of^acreage — correctly described as to quantity, and that no com- 
construction pensation shall be either paid or received for or in 
respect of any discrepancy in the acreage; and in such 
a case, if a very considerable deficiency in the acreage 
is discovered before completion, the purchaser some¬ 
times insists upon compensation for the deficiency 
notwithstanding the condition, and at other times 
seeks to repudiate the contract altogether on the 
ground of the deficiency,—alleging that the condition 
was intended to refer merely to slight discrepancies of 
acreage, and that the condition, if it should be held to 
extend to cover a considerable deficiency, would be an 
engine of fraud ( b ). In such cases, the rule of the 
court appears to be, that the purchaser cannot enforce 
specific performance with compensation; and on the 
other hand, that the vendor cannot enforce specific 
performance without compensation ( c ), but may 
(under the usual condition in that behalf) annul the 
contract,—for otherwise, in a great many cases (the 
discrepancy, although considerable, not affecting the 
real value of the property), the purchaser would him¬ 
self be making use of the principles of the court to 
effect a fraud on the vendor ( d ). 


(z) Collins v. Castle, 36 Ch. Div. 243 ; Re Cox and Neave's Contract, 
1891, 2 Ch. 109 ; Re AUday's Contract , 1893, I Ch. 342. 

(а) Reeve v. Berridge , 20 Q, B. D. 523 ; In re White and Smith*s 
Contract, 1896, 1 Ch. 637. 

(б) Whittemore v. Whittemore, L. R. 8 Eq. 603. 

(c) In re Terry and White's Contract , 32 Ch. Div. 14 ; In rc Fawcett 
and Holmes's Contract, 42 Ch. Div. 150. 

(d) Whittemore v. Whittemore, supra. 
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When the court has decreed specific performance, Conveyance,— 
it will direct the conveyance in execution of the ^ttiedby^he 
contract to be settled in chambers, in case the court * 
parties should differ as to the same, or as to any 
open clause therein ( e ),—but any such open clause, if 
sufficiently in issue on the pleadings, will be decided 
by the court itself at the trial of the action. Also, 
possession is not usually given pending a suit for possession 
specific performance; and the vendor, remaining in ^ 0 v \n SU ^nding 
possession until completion, is (to some extent at suit for 
least) a trustee for the purchaser, and must preserve fomance?^ 
the estate (/); and if the purchaser has obtained 
possession before the suit commenced, he is then (in 
the ordinary case) given his option either to go out 
of possession or to pay the purchase-money into 
court (g ); but, under special circumstances, he will 
not be allowed this option,—e.#., if he has, while in 
possession, diminished the value of the property (h ); 
and in such a case, he will be required to pay the 
agreed purchase-money into court ( i ). But posses¬ 
sion may always be given upon terms (k ); and a pa what 
public company, by pursuing the terms prescribed tenns s lven - 
by the Lands Clauses Act, 1845, may always obtain 
immediate possession of the land comprised in their 
notice; but if the company do not pursue those 
terms, but contract for the purchase in the ordinary 
way, they will be in the same position as any other 
purchaser, and will not be entitled (save upon agreed 
terms) to have possession given to them pending 
the vendors action for specific performance (/). 

And regarding the effect of taking possession, it may possession,— 
bo stated generally, that (subject to anything to the tfking° f pend- 


( e) Ilart v. Hart , 18 Ch, Div. 670. 

(/) Clarke v. Ramuz , 1891, 2 Q. B. 456. 
lg) Greenwood, v. Turner , 1891, 2 Ch. 144. 

(A) Pope v. Great Eastam Railway Company, L. R. 3 Kq. 171. 
(i) Lewis v. JameSy 32 Ch. Div. 326. 

{k) Cook v. AndrewSy 1897, 1 Ch. 266. 

\l) Bygrave v. Metropolitan Board of WorlcSy 32 Ch. Div. 147. 
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ing completion contrary in the conditions of sale, or in the special 
of contract. terms agreed on) the purchaser becomes liable to all 
outgoings,— e.g., charges for street improvements (m) ; 
and, unless there has been wilful default by the 
vendor ( n ), he must pay interest on his unpaid 
purchase-money, even although the property should 
be untenanted or otherwise producing no rent (0); 
and such taking of possession, unless otherwise 
specially guarded, amounts to an acceptance of the 
title; and under a sale by the court, the talcing of 
possession is always an implied acceptance of the 
title {p). 

Repudiation The purchaser may, in a proper case, repudiate the 
purchaser— y contract for sufficient cause,—and in general on any 
effect of. ’ one of the grounds above particularised for resisting 
the specific performance thereof (<7); and the pur¬ 
chaser will, in such a case, be entitled in general to 
the return of his deposit (r); but if the purchaser 
should repudiate the contract without any sufficient 
cause, he will be liable to the vendor in damages 
(assuming that the vendor should prefer such 
damages to enforcing specific performance); and the 
purchasers deposit will, in such latter case, be also 
forfeited,—whether the repudiation be express, or be 
only implied from the purchasers conduct (< z.g ., his 
long delay), and although the contract should not 
expressly provide for such forfeiture, or should pro¬ 
vide in the usual way that the deposit shall be in 
part payment of the purchase-money (5). On the 

(m) Midgeley v. Coppock, 4 Exch. Div. 309 ; Tubbs v. Wynne, 1897, 

1 Q. B. 74. 

(n) Re Ileding and Merton*s Contract, 1893, 3 Ch. 269 ; Re Mayor of 
London and Tubbs Contract, 1894, 2 Ch. 524 ; Re Wilson and Stevens ’ 
Contract , 1894, 3 Ch. 546. 

(0) Bollards. Strutt, 15 Ch. Div. 122. 

(p) In re Qloag and Miller's Contract, 23 Ch. Div. 320. 

(0) Brewer v. Brown, 28 Ch. Div. 309. 

(r) In re Terry and White's Contract, 32 Ch. Div. 14. 

(«) Howie v. Smith, 27 Ch. Div. 89; Sojwr v. Arnold, 14 App. Ca. 
429. 
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other hand, a vendor occasionally (and in fact usually) Rescission 0 f 
reserves to himself, by express condition of sale in vend™!—' V 
that behalf, a right to rescind the contract, in case ri s ht of - 
the purchaser takes any objection or makes any 
requisition which the vendor is either unable or un¬ 
willing to comply with; and the vendor is justified 
in inserting such a condition of sale in the contract; 
and he may or may not make the exercise of his right 
of rescission dependent upon the purchaser's with¬ 
drawing or not the objection or requisition (t); he 
may not, however, under such a condition, “ play fast 
and loose,”—as, e.g. y by holding his right of rescission 
in suspense, while negotiating with some third person 
for the sale (u ); nor may he rescind, under such a 
clause, after judgment on summons under the Vendor 
and Purchaser Act, 1874, to be presently mentioned 
(v ); and a mere difference between the vendor and 
the purchaser as to the form of the conveyance is 
not a ground for rescission,—where, at all events, the 
condition of sale does not expressly give the right in 
such a case (x ); and it would not be proper to make 
any such condition, at least as a general rule (y). 

For discovery of a defect in title, when the defect Rescission, or 
consists of restrictive covenants and conditions affect- ^^t P s e uifc a o 1 f 0n, 
ing the user of the land, the purchasers obvious P ul 'c haser » 
remedy is to rescind the contract (z); but he may,—or 
at all events, he sometimes may,—have specific per¬ 
formance together with an abatement of his purchase- 
money (a),—for he would, after completion of his 


(t) In re Dames and Wood's Contract , 29 Ch. Div. 626 ; A Maimer v. 
Sewell , 1891, 3 Ch. 405. 

(«) Smith v. Wallace , 1895, 1 Ch. 385. 

(v) Arbib and Class's Contract , 1891, 1 Ch. 601. 

(x) In re Monckton and Gilzean, 27 Ch. Div. 555. 

(y) Hardman v. Child, 28 Ch. Div. 712. 

(z) Phillips v. Caldcleugh, L. R. 4 Q. 15 . 159 ; In re Davis and Carey , 
40 Ch. Div. 601. 

(a) Westmacott v. Robins , 4 De G. I<\ fc Jo. 390; and see Nclthorpe 
v. IlcIgalCi 1 Coll. 203. 
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The Com¬ 
panies Act, 
1862, s. 100,— 
remedy under. 


The Vendor 
and Purchaser 
Act, 1874, s. 9, 
—remedial 
jurisdiction 
under, and ex¬ 
tent thereof. 


contract, be entitled in the general case to damages 
(6); and allowing an abatement of the purchase- 
money is merely giving the damages beforehand. 

Occasionally the remedy of specific performance 
may be obtained without the delay and expense of 
an action; for, under the 1 ooth section of the Com¬ 
panies Act, 1862, relief that is substantially specific 
performance may be obtained on a mere summons, 
where the company is in liquidation (c); also, by the 
Vendor and Purchaser Act, 1874 (d), s. 9, upon a 
sale of real or leasehold estate, the vendor or the- 
purchaser (or their representatives) may apply (on 
summons in the Chancery Division) regarding any 
requisitions on, or objections to, the title to the 
property sold, or regarding any claim to compensa¬ 
tion, or generally regarding any other question 
arising out of or connected with the contract,—not 
being a question affecting the existence or initial 
validity ( e) of the contract; and the judge may, 
on the hearing of the summons, make such order 
“ as to him shall appear just; ” and under these pro¬ 
visions, the court has power not only to answer 
and decide the specific question or questions sub¬ 
mitted to it (/), but to direct such things to be done 
as are the natural consequences of that decision; 
therefore, when the court decides that the vendor 
has not shown a good title, it can go on and direct 
the vendor to return to the purchaser his deposit (g ), 
with interest thereon (A), and also to pay the pur- 


(6) Gray v. Briscoe, Noy, 142. 

(c) In re OakweU, Collieries Co., 7 Ch. Div. 706. 

(rf) 37 & 38 Viet. c. 78. 

(c) In re Jackson and Woodbum's Contract, 37 Cb. Div. 44. 

(/) In re Ebsworth and Tidy's Contract , 42 Ch. Div. 23. 

( g ) In re Hargreaves and Thomson's Contract, 32 Ch. Div. 454 ; Bn/ant 
and Barningham’s Contract, 44 Ch. Div. 218; Thompson and Holt’* 
Contract, ib. 402. 

(A) In re Riley and Streatfield's Contract, 34 Ch. Div. 386. 
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chaser’s costs ( i) of investigating the title,— soil, where 
the conditions of salo do not otherwise provide (k ); 
and the court may also apparently rescind the con¬ 
tract on the ground of some partial defect in the 
title, where that is determined on the hearing of the 
summons ( 7 ),— soil, unless the conditions of sale ex¬ 
pressly exclude this right (m); and where the court 
is not able to rescind on such latter ground,—the con¬ 
ditions of sale having excluded the right,—then the 
court may (in an action for specific performance) re¬ 
fuse to decree specific performance at the suit of the 
vendor ( n ). However, the court cannot, on a vendor 
and purchaser's summons,—but only (if at all) in an 
action properly instituted,—award damages, properly 
so called, for breach of the contract (0). 


( i) In re Higgins and Per rival's Contract, W. N. 1888, p. 172; Pearl 
Life v. Buttenshaw , W. N. 1893, p. 123. 

(Jfc) Bauman v. Hyland , 8 Ch. Div. 588 ; lnre Higgins and Hitchmans 
Contract, 21 Ch. Div. 95 ; In reN. P. Bank and Marsh , 1895, 1 Ch. 190 ; 
In re Scott and Alvarez's Contract , 1895, 2 Ch. 603. 

(1 1 ) Stone v. Smith, 35 Ch. Div. 188 ; Kingdon v. Kirk, 37 Ch. Div. 
141 ; In re Lander and Bagley's Contract , 1892, 3 Ch. 41. 

(m) In re Scott and Alvarez's Contract , supra. 

(n) In re Scott and Alvarez's Contract , supra. 

(o) In re Wilson v. Stevens , 1894, 3 Ch. 546. 
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Definition. 


Its object is 
preventive 
rather than 
restorative. 


Jurisdiction 
of equity aros 
from want of 
adequate re¬ 
medy at law. 


CHAPTER X. 

INJUNCTION. 

An injunction is an order (and used to be a writ 
issuing under an order) of a court of law or equity, 
—an order (or writ) remedial, the general purpose 
of which is, to restrain the commission or continuance 
of some wrongful act of the party enjoined,—the 
writ (or order) being generally preventive and pro¬ 
tective rather than restorative; although it may also, 
in exceptional cases, be restorative or mandatory (a), 
and that even on an interlocutory application ( b ),— 
e.g ., when the wrongful act has been done hurriedly, 
after due warning and in anticipation of the injunc¬ 
tion (c); and this writ was, and the order in the 
nature of such writ still is, peculiarly an instrument 
of the Chancery Division, though there were some 
few cases where courts of law, even before the Judi¬ 
cature Acts, were accustomed to exercise analogous 
powers,—as by the writs of prohibition and of estrepe- 
ment in cases of waste (d). The cases, however, to 
which these common law processes were applicable 
were so few, that the jurisdiction at law fell practi¬ 
cally into disuse; and the jurisdiction in equity to 
grant an injunction came to be so well established, 
that the suitor who made out his right to an injunc¬ 
tion could not (it was said) be compelled to accept 


(a) Shicl v. Godfrey, W. N. 1893, P- 1 ! 5 5 Allinaon v. General Medical 
Council , 1894, I Q. B. 750. 

(b) Daniel v. Ferguson, 1891, 2 Ch. 27. 

(c) Van Joel v. Hornsey , 1895, 2 Ch. 774. 

(d) Jefferson v. Bishop of Durham, 1 Bos. k P. 105. 
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of damages instead (e),—a matter to be more par¬ 
ticularly referred to hereafter. 

The cases in which equity interfered by injunction 
were usually classed under two heads, as being either 
(1.) Cases of injunction to prevent the inequitable 
institution or continuance of judicial proceedings ; or 
(2.) Cases of injunction to restrain wrongful acts un¬ 
connected with judicial proceedings; but now, under 
the Judicature Act, 1873 (/), sect. 24, sub-sect. 5, no 
cause or proceeding pending in the High Court of 
Justice or before the Court of Appeal shall be re¬ 
strained by injunction, excepting in a winding-up 
proceeding after order made (g ),—and the Court of 
Bankruptcy, being now a division of the High Court, 
can no longer restrain any such action or proceed¬ 
ing (h ); but every matter of equity, which would 
formerly have been a ground for an injunction, 
either absolute or conditional, may now be pleaded 
as a defence to the action; and the court or division 
before which the action is pending may direct a 
stay of proceedings in the action, either general or 
interim, or may make such other order, by injunc¬ 
tion ( i ) or otherwise, as shall appear to be just. 
However, an action not pending but only contem¬ 
plated in the High Court (&), or pending in a foreign 
court (/), may still, the case being otherwise proper, 
be prevented or stopped by injunction. And by the 
same Act, sect. 25, sub-sect. 8, an injunction may be 
granted, by an interlocutory order of the court, in all 
cases in which it shall appear to the court to be 
“just or convenient ” that such order should be made ; 

( e ) Krchl v. Burrell , u Ch. Div. 146; Martin v. Price, 1894, I Ch. 
276. 

(/) 36 & 37 Vicfc. c. 66. 

{(/) In re Bandore Siemens Steel Co ., 10 Ch. Div. 489. 

(h) In re Bamett % 15 Q. B. D. 169 ; Bankruptcy Act, 1883, s. 93. 

(i) Newton v. Newton , 1896, p. 36. 

\k) Ccrcle Restaurant v. Lavcry , 18 Ch. Div. 555. 

(/) In re Hermann Loog , 36 Ch. Div. 502. 


Two classes of 
injunctions 
prior to Judi¬ 
cature Acts. 


Judicature 
Acts, the 
changes 
effected by. 


Continuing 
powers of 
court to grant 
injunctions 
against legal 
proceedings; 



644 


THE ORIGINALLY CONCURRENT JURISDICTION. 


also, continu¬ 
ing limits to 
such powers. 


Instead of in¬ 
junction of 
first class, an 
order now to 


and the order may be either with or without any 
conditions,—and either before, or at, or after, the 
trial of the action,—against any threatened or appre¬ 
hended waste or trespass (m), and whether or not 
the person enjoined is in possession under any claim 
of title or otherwise, or (not being in possession) 
claims the right merely to do the act in question, 
and irrespectively of the circumstance of the estates 
of the parties, or of any or either of them being 
legal or equitable. And, accordingly, an injunction 
will now be granted, although a mandamus (e.g.) or a 
quo wari'anto would be more appropriate {n). But 
the Act has not given power to issue an injunction 
in a case where, prior to the Act, no court had any 
jurisdiction in that behalf; therefore, the court has 
no jurisdiction, to restrain {e.g.) a party from pro¬ 
ceeding with an arbitration in a matter beyond the 
agreement to refer , although such an arbitration may 
(by reason of the defect in question) be futile and 
vexatious (o); and the court has not even jurisdic¬ 
tion, to restrain a party from proceeding without any 
authority whatever in an arbitration in the name of 
another (p),— soil, because the objection may be taken, 
and much more conveniently taken ( q ), in an action 
or other proceeding in court to enforce the award ; 
but it would (or might) be different if the agreement 
of reference itself was impeached ( r ). 

In consequence of these provisions of the Judi¬ 
cature Act, 1873, injunctions properly so called now 
fall for the most part under one head only, that is 


(m) Foxwell v. Van Gi'utten, 1S97, 1 Ch. 64,— Earl Talhot v. Hope- 
Scott, 4 K. & J. 96, having now ceased to be law. 

(n) Aslatt v. Southampton (Corporation ), 16 Ch. Div. 143; Richardson 
v. Methley School Board , 1893, 3 Ch. 510. 

( 0) North London Railway Co. v. G. N. Railway Co., 11 Q. B. D. 30. 
(p) London and Blackwall Railway Co. v. Cross , 31 Ch. Div. 354; 
Farrar v. Cooper , 44 Ch. Div. 323. 

{q) Day v. Brounrigg,. 10 Ch. Div. 294. 

(r) Kitts v. Moore , 1895, 1 Ch. 253. 
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to say, the second of the two heads above mentioned ; 
and all orders in the nature of an injunction against 
proceedings pending in the common law courts, 
which prior to the Act fell under the first of these 
two heads, would now be orders staying proceedings 
merely,—or such other orders or judgments as the 
court of equity would itself have made if it had 
had the cognisance of the actions (s). And having 
premised that much, we propose to state, Firstly, 
the cases in which formerly an injunction would 
have issued, but now only a stay of proceedings or 
some other like remedial order will be made: and, 
Secondly, the cases in which an injunction properly 
so called may still issue ; but before entering upon 
the details of the matter, it should be stated, that 
a court of equity, in granting an injunction against 
proceedings in a court of common law, was in no 
sense restraining those courts in the exercise of then 
jurisdiction,—the injunction being directed only to the 
parties , and being granted on the sole ground that, 
from certain equitable circumstances of which the 
court of law had not cognisance, it was against 
conscience that the party inhibited should proceed 
in the cause; and upon the same principle, although 
the courts of one country have no authority to stay 
proceedings in the courts of another country, yet 
where the parties are within the jurisdiction, a court 
of equity will, in a proper case, restrain either party 
from proceeding in the foreign suit,—not pretend¬ 
ing to direct or control the foreign court, but consid¬ 
ering the equities between the parties, and decreeing 
in personam according to those equities, and also 
enforcing obedience to the decree by process in per¬ 
sonam (it). 


stay proceed¬ 
ings, or for 
transfer, or 
other remedial 
order. 


The old in¬ 
junction in 
equity did 
not interfere 
with the juris¬ 
diction of the 
common law 
courts. 


Courts of 
equity might 
restrain pro¬ 
ceedings in 
a foreign 
court, if the 
parties were 
within their 
jurisdiction 
and still may 
do so. 


(s) Wright v. Redgrave, 11 Ch. Div. 24. 

(t) Earl of Oxford*s Case, 2 L. C. 548 ; Portarlington v. Soulby t 
3 My. & K. 106 ; Carron Iron Co. v. Madaren , 5 H. L. Cas. 416-437 ; 
Be Sousa v. British South Africa Co., 1892, 2 Q. B. 358. 
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i. Injunctions 
for which a 
stay of pro¬ 
ceedings, or 
other remedial 
order, now 
substituted. 

(1.) Equity 
restrained pro¬ 
ceedings on an 
instrument 
obtained by 
fraud or undue 
influence; 
and now a 
stay of pro¬ 
ceedings may 
be directed 
in such a case, 
or other relief 
given. 


(2.) Where 
assets had 
been lost by 
an executor 
or administra¬ 
tor without 
his default, 
equity re¬ 
strained pro¬ 
ceedings at 
law by credi¬ 
tors ; and now 
a stay of pro¬ 
ceedings, or a 
transfer, may 
be directed in 
such a case. 


Firstly, Injunctions to restrain legal proceedings,— 
and in which (at the present day) a stay of proceed¬ 
ings or other like remedial order would be made in 
the action. 

(1.) Where an instrument had been obtained by 
fraud or undue influence, the court of equity would 
restrain proceedings at law on it. Thus, where a 
young man, an officer in the army, soon after coming 
of age, became liable upon bills of exchange, for the 
accommodation of his superior officer, to the defend¬ 
ant, a money-lender by profession; and upon negotia¬ 
tions for getting in the bills, the defendant agreed to 
postpone them for twelve months, and induced the 
plaintiff, upon representations of his trouble and 
expense in procuring the postponement of the bills, 
to give him a further promissory-note,—the court, 
not finding in the answer a satisfactory explanation 
of these transactions, sustained an injunction against 
the defendant proceeding at law upon his securities 
( u ); and in such a case, the High Court would now 
entertain the equitable defence. Again, (2.) If an 
executor or administrator had been in possession of 
abundant assets to pay all the debts of the deceased, 
and by an accidental fire or by a robbery, 'ivithout 
any default on his part , a great portion of them was 
destroyed, so that the estate became insolvent,—in 
such a case, the executor might have been sued by 
a creditor at law, and would have had no defence,— 
for when he once became chargeable with the assets 
at law, he was for ever chargeable, notwithstand¬ 
ing any intervening casualties; but courts of equity 
would have restrained proceedings at law in cases 
of this sort, upon the purest principles of justice (t;); 
and now the Queen’s Bench Division also would, in 


(u) Lloyd v. Clarke t 6 Beav. 309; Tyler v. Yates , L. R. II Eq. 265. 
(r) Crosse v. Smithy 7 East. 258 ; Croft v. Lyndsey } Freem, Ch. 1. 
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such a case, either stay the proceedings, or give 
judgment for the plaintiff to the extent only of 
the assets not destroyed (x). So again, (3.) Where (3.) a party 
any party had the full equitable title, a plaintiff who anequItaWo^ 
had a dry legal title would have been restrained ^?’ i i ) t r ^ e e cted 
from pursuing that dry legal title in a court who had a 
of common law; therefore, where, as in Newlands title. legal 
v. Paynter (y), personal chattels were bequeathed to 
a single woman for her separate use, and upon her 
subsequent marriage,—the effect of which was to 
vest the legal estate in the husband,—the chattels 
were taken in execution for a debt of the husband, 
as being the legal owner,—an injunction was issued 
to restrain any sale under the execution (2); and now 
a court of law would itself stay the execution against 
the wife's property, or would limit the scope of the 
execution to what was the husband’s own beneficial 
property. (4.) Where there had been a decree (upon (4.) injunction 
a creditor’s bill) for the administration of an estate, ^tfoiTfor ° ra 
inasmuch as that decree was in equity a judgment ££™ imsfcra * 
for all the creditors, if a bond creditor should there¬ 
after have sued at law, the court of equity would have 
restrained him from proceeding in his suit (a ); and 
now the court of law would probably stay the action, 
or else direct it to be transferred into the Chancery 
Division (b) ; and the Chancery Division could itself 
direct the transfer (c). (5.) A party would not have (s-) a party 

been permitted to sue for the same thing and for several suits 
the same purpose in equity as well as in another [£e 8ame”pur- 
court, but would have been put to his election to pose. 


(x) Job v. Job, 6 Ch. Div. 562 ; Mayer v. Murray, 8 Ch. Div, 424. 

(y) 4 My. & Cr. 408 ; Ex parte T Vhitehousc, 32 Ch. Div. 512. 

(z) Langton v. Morton, 3 Beav. 464 ; Ex parte Whitehead , 14 Q. B. 
D. 419. 

{a) Morrice v. Bank of England , Cas. t. Talb. 217 ; Buries v. Popple - 
well, 10 Sim. 383. 

(6) Disting. Oroide v. Russell, 4 C. P. Div. 186 ; and see In re Boy sc, 
Crofton v. Crofton, 15 Ch. Div. 591. 

(c) Order xlix. Rule 5 (1883); Etheridge v. Womersley, 29 Ch. Div. 557. 
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(6.) Equity 
protected its 
own officers, 
who executed 
the processes 
of the court. 


In what cases 
equity would 
not stay pro¬ 
ceedings at 
law. 

(i.) In crimi¬ 
nal matters, 
or in matters 
not purely 
civil. 


(2.) Where 
the ground of 
defence was 
equally avail¬ 
able at law, 


sue in one or the other (d). (6.) Courts of equity 

would have granted an injunction to protect their 
own officers, who executed their processes, against 
any suits brought against them for acts done under 
or by virtue of such processes,—the ground for this 
assertion of the jurisdiction being, that courts of 
equity would not suffer their processes to be ex¬ 
amined by any other courts; for if the processes 
were irregular, it was the duty of the courts of equity 
themselves to apply the proper remedy ( e ); and the 
courts of law would always have done the like,—so 
that, as regards this matter, law and equity already 
agreed before the Judicature Acts were passed. 

There were, however, cases in which courts of 
equity would not have exercised any jurisdiction by 
way of injunction to stay proceedings at law; for 
they would not have interfered to stay proceedings 
in any criminal matter, or in cases not strictly of a 
civil nature; and they would not, as a general rule, 
have restrained actions of libel,— for these were, in fact , 
actions exclusively appropriate to the courts of common 
law , where a jury could be had (f). But if the parties 
seeking redress by criminal proceedings were also the 
plaintiffs in equity, the court would have restrained 
them from proceeding with the criminal prosecution 
( g ); and when a petition has been presented for the 
winding up of a company, all criminal proceedings 
against the company may be restrained by injunc¬ 
tion (A). Further, a court of equity had no jurisdic¬ 
tion, to relieve a plaintiff against a judgment at 
law where the case in equity rested upon a ground 


(cf) Vaughan v. Welsh, Mo a. 210 ; Gedge v. Montrose, 5 W. R. 537. 
(e) May v. Hook , 2 Dick, 619 ; Walker v. Micldethwait, I Dr. &Sm. 
49; Re James Campbell, 3 De G. M. & G. 585. 

(/) Prudential Assurance Co. v. Knott , L. R. 10 Ch. App. 142. 

O7) Mayor of York v. Pilkington , 2 Atk. 302; Hedlcy v. Bates, 13 
Ch. Div. 498 ; Maynard v. East London Waterworks, 28 Ch. Div. 138. 
(A) In re Briton Medical and General, 32 Ch. Div. 503. 
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equally available at law and in equity,—unless the 
plaintiff could establish some special equitable ground 
for relief (i); and after equitable defences could be 
pleaded at common law under the Common Law 
Procedure Act, 1854, still less would equity in such 
cases have given relief (Jc ),—for it was no ground for 
equitable interference, that a party had not effec¬ 
tually availed himself of a defence of law, or that a 
court of law had erroneously decided a point of law 
(l ); and, as observed by Lord Redesdale (m),—“ If 
“ a matter has already been investigated in a court 
“ of justice, according to the common and ordinary 
“ rules of investigation, a court of equity cannot take 
“on itself to enter into it again.” However, inas¬ 
much as under the Common Law Procedure Act, 
1854 ( n ), the equitable plea, in order to be admissible 
at all, must have amounted to a complete defence 
on the merits, therefore, where the defendant would 
have been only entitled to some modified relief, he 
had still to resort to equity,—for, as observed by 
Blackburn, J. (0), “Under the Common Law Pro¬ 
cedure Act, 1854, although we have jurisdiction 
“ to entertain equitable defences, we can only allow 
“ such pleas to be pleaded as, if proved, would be a 
“ simple bar to the action, and would entitle the 
“ defendant to the common law judgment, ‘ that the 
“ plaintiff take nothing by his writ, and that the 
“ defendant go thereof without day/— which would in 
“ effect be equivalent to a 'perpetual injunction in a court 
“ of equity.” Moreover, even in cases where there was 
an equitable defence at law, the defendant could not 
have been compelled to plead it, but might at once 


and had not 
been taken or 
maintained 
there. 


As a rule, a 
matter duly 
adjudicated 
on by a com¬ 
mon law court 
could not be 
reopened in 
equity. 

Equitable de¬ 
fences allowed 
at common 
law, under 
Common Law 
Procedure Act, 
1854; butouly 
in cases in 
which courts 
of eauity 
would have 
granted an 
unconditional 
and perpetual 
injunction. 


Defendant 
could not be 
compelled to 


(i) Harrison v. Ncttlcship, 2 My. & K. 423. 

(k) Farebrother v. Welchman , 3 Drew. 122. 

\l) Simpson v. Howden, 3 My. & Cr. 108; Ware v. Horwood , 14 
Ves. 31. 

( m ) Bateman v. WiUcs, 1 Sch. & Lef. 204. 

(n) 17 & 18 Viet. c. 125, s. 83. 

(0) Jeffs v. Day , L. R. 1 Q. B. 374. 
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plead an equi- have come into equity for an injunction to restrain 
at law. enc ° the action,—for the Common Law Procedure Act, 
1854, was only permissive (p) ; but since the Judi¬ 
cature Acts, this option is (in effect) taken away; 
and the defendant at law may now plead equitable 
defences of every kind and degree of weight; and 
he must, in fact, do so if he would avail himself of 
them at all,—and certainly he cannot now come 
into equity to restrain the action on any such 
References, — grounds. Also, when there has been an agreement 
not substituted to refer to arbitration, and such agreement is still 
for actions. subsisting (^), an order staying the action may now 
be made in a proper case (r), section 11 of the 
Common Law Procedure Act, 1854, requiring (and 
section 4 of the Arbitration Act, 1889, authorising) 
the court to stay the action in such a case. More- 
The reference, over, a statute referring matters to arbitration is 

when by par- . . . 0 , , ,. 

ticuiarstatute, sometimes imperative, and not merely directory; 
™ a t y, be r im- 7 an( ^ in such a case, the ordinary jurisdiction is 
perative. excluded (s); but where the statute is not im¬ 
perative,—or in the absence of any statute bearing 
upon the matter, and, of course, also where the 
dispute is paramount to the statute or to the sub¬ 
mission (t ),—the ordinary jurisdiction of the court 
is not ousted by the agreement to refer (w); and the 
statute referring matters to arbitration may itself con¬ 
tain an express exception of certain matters, it having 
been provided, e.g. y in the case of Building Societies, 
by the Building Societies Act, 1884 (47 & 48 Viet. c. 
42),—a statute which has since been amended by 
the Building Societies Act, 1894 (57 & 58 Viet. c. 
47),—that the agreements of all such societies with 


(p) Gompertz v. Poolcy, 4 Drew. 453. 

(<?) Deutsche Qesellschaft v. Briscoe , 20 Q. B. D. 177. 

(r) WUlesford v. Watson, L. R. 14 Eq. 572 ; Lyon v. Johnson, 40 
Ch. Div. 579 ; Turnock v. Sartoris , 43 Cb. Div. 150 ; Pini v. Roncoroni, 
1892, I Ch. 633; Ives v. Willans, 1894, 2 Ch. 478. 

(8 ) Caledonian R. ( 7 . v. Greenock R. C ., L. R. 2 Ho. Lo. Sc. 347 ; 
Norton v. C. C, Building Society, 1895, I Q. B. 246. 

(f) Willis v. Wells, 1892, 2 Q. B. 225. 

(«) Street v. Rigby , 6 Ves. 821 \ Barnes v. Youngs, 1898, W. N. p. II. 
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their own members to submit disputes to arbitra¬ 
tion shall be in force only as between such members in 
their capacity of members and the society , and shall not 
(unless the rules of the society expressly so provide) 
extend to disputes affecting either members or third 
parties as to the construction or effect of mortgages, 
deeds, and contracts—regarding all which latter 
disputes, the jurisdiction of the ordinary tribunals 
is to be available at the option of the member or 
third party (v). 

Secondly, Injunctions to restrain wrongful acts 2. injuuc- 
unconnected with judicial proceedings, and being wrongful acts 
either (1.) Injunctions to enforce a contract (express mature eCial 
or implied), or to forbid a breach thereof; or (2). 

Injunctions to prevent a tort, that is to say, a wrong 
independent of contract. And (1.) With reference (1.) injunction 
to injunctions to enforce a contract or to forbid a contract^ 
breach thereof, the jurisdiction of equity may be 
said to be co-extensive with its power to compel Supplemental 
specific performance,—for whatever duty a court of dicUon t^ 3 * 
equity will compel a party to perform, it will restrain ^^form 
him from neglecting to perform ; and conversely, ance. 
if the contract is not specifically enforceable, the 
court will not by injunction restrain the breach 
thereof (x). And yet in many cases where, from 
the nature of the subject-matter, the court 
does not decree specific performance, it will gram 
an injunction to restrain the doing of an act 
contrary to the tenor of the contract,— e.g ., where, as 
in Catt v. Tourle (y), the plaintiff*, a brewer, sold 
a piece of land to the trustees of a freehold land 


( v) Western Suburban Building Society v. Martin , 17 Q. B. D. 609 ; 
Municipal Society v. Richards , 39 Ch. Div. 372 ; Christie v. Northei-n 
Counties Building Society, 43 Ch. Div. 62 ; In re Knight and Tabernacle 
Building Society , 1891, 2 Q. B. 63. 

(x) Davies v. Makuna, 29 Ch. Div. 596. 

ly) L. R. 4 Ch. App. 654; Tulk v. Moxhay , 2 Phill. 774 ; Spicer v. 
Martin , 14 App. Ca. 12; While v. Southend llotd Co, y 1897, I Ch. 767. 
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Restrictive 
covenants, 
notice of,— 
effect of, be¬ 
fore and after 
completion of 
contract. 


Restrictive 
covenants,— 
may have 
been dis¬ 
charged ; 


society, who covenanted that he should have the 
exclusive right of supplying beer to any public-house 
erected on the land so sold; and the defendant, 
who was a member of the society and a brewer, 
acquired a portion of the land, with notice of the 
covenant , and erected on it a public-house, which he 
supplied with his own beer,—on a bill filed to re¬ 
strain the defendant from supplying his own beer, 
the court held , that the covenant , though in terms positive, 
was in substance negative , and granted an injunction 
accordingly ( z ); and such injunction will, in a proper 
case, be granted even against a mere occupier (a). 
For note, that in all this class of cases, the notice 
obtained prior to the completion of the purchase 
binds the purchaser to observe the restrictive cove¬ 
nant ( b ); and for this purpose constructive notice is 
sufficient; and the purchaser of a lease containing 
restrictive covenants (c), or an intending sub-lessee 
deriving his term under the original lease (d ) } — 
although, if before signing his agreement for the 
purchase or sub-lease, he has not had an opportunity 
of reading the lease, he will not be compellable to 
complete his purchase or to accept the sub-lease 
(e),—still, if he do in fact complete his purchase 
or accept the sub-lease, he will become bound by 
all the restrictive covenants, soil, because, quoad the 
person or persons entitled to enforce such covenants, 
he is taken to have had notice of the covenants. 
But restrictive covenants of the character which 
would usually be enforced by injunction may have 
been, and frequently are, discharged,—by, e.g ., a per- 


(z) Edwick v. Hawkes, 18 Ch. Div. 199; Werdcrman v. Society 
GlnlraLt d'ElectriciU , 19 Ch. Div. 246; Austerberry v. Oldham (Cor- 
poration), 29 Ch. Div. 750; Fily v. lies , 1893, 1 Ch. 77; White v. 
Southend Hotel Co.> 1897, I Ch. 767. 

(а) Mander v. Falcke , 1891, 2 Ch. 554. 

(б) In re White and Smith's Contract , 1896, 1 Ch. 627. 

(c) Reeve v. Btrridge , 20 Q. B. D. 523. 

(d) Hyde v. Warden, 3 Exch. Div. 72 ; and see Knight v. Simmonds, 
1896, 1 Ch. 653 ; 2 Ch. 294. 

(e) In re White and Smith's Contract , supra. 
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manent alteration in the character of the property 
or of the neighbourhood (a); but the restrictive 
covenants, if suspended only, may be afterwards 
revived, and an injunction obtained against their 
subsequent breach (&); but it rather appears, that 
restrictive covenants are discharged altogether, where 
the land subject thereto is acquired (whether com¬ 
pulsorily or by agreement) by public bodies (e.g. f by 
a school board) under the provisions of the Lands 
Clauses Consolidation Act, 1845 ( c )>—compensation 
for the injurious affection being substituted in such 
a case. There are also cases in which the restrict 
tive covenants have never attached to a particular 
property,—the circumstances attending the original 
acquisition of such property showing that it was not 
to be bound thereby,— e.g ., the restrictive conditions 
applicable generally to the plots into which a build¬ 
ing estate in process of development has been 
divided on the estate plan, may not in the particular 
case be applicable ( d ); and sometimes the owner of 
such an estate expressly reserves to himself the 
right of relaxing these conditions in particular 
instances,—which is a highly salutary precaution; 
and, of course, no injunction would be obtainable 
in such latter cases. 

It is evident, that where a contract capable of 
being enforced in equity is a negative contract, the 
most natural mode of its enforcement is by means 
of an injunction (c); and where, as in Martin v. 
Nutkin (/), an agreement was entered into between 

(а) Bedford (Duke) v. British Museum , 2 My. & K. 552; Sayers v. 
CoUyer, 28 Ch. Div. 103 ; Knight v. Simmonds, supra. 

(б) Bird v. Eggleton , 29 Ch. Div. 1012 ; Tendring Union v. Dow ton, 
1891, 3 Ch. 265. 

(c) Kirby v. Hai'rogate School Board , 1896, 1 Ch. 437. 

((/) Master v. Hansard , 4 Ch. Div. 718; Tucker v. Vowles, 1893, 

1 Ch. 195. 

(e) Dumley v. Wagner , 1 De G. M. & G. 615 ; Lybbe\. Hart, 29 Ch. 
Div. 8 ; Hunt v. Hunt , 1897, 2 Q. B. 304. 

(/) 2 P. Wms. 266. 


or may never 
have attached. 


Injunction a 
mode of speci¬ 
fic perform¬ 
ance of nega¬ 
tive agree¬ 
ments. 
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Court of 
equity may 
restrain the 
breach of 
part of an 
agreement, 
though it can¬ 
not compel 
specific per¬ 
formance of 
the rest; 


and so may 
“starve” the 
party into 
performing 
her negative 
contract. 


No injunction, 
where court 
cannot secure 


the plaintiffs (who resided very near the parish 
church of Hammersmith) of the one part, and the 
parsons, churchwardens, overseers, and certain in¬ 
habitants of the parish, of the other part,—by which 
the plaintiffs covenanted to erect a new cupola, clock, 
and bell to the church ; and the parties of the second 
part covenanted, that a bell which had been daily 
rung at five o’clock in the morning, to the great 
annoyance of the plaintiffs, should not be rung at 
that hour during the lives of the plaintiffs and the 
life of the survivor of them,—the agreement was 
specifically enforced against the parish authorities 
by means of an injunction against ringing the bell 
in breach of the agreement. And the inability of 
equity to compel the specific performance of one 
part of an agreement is not per se a ground for its 
refusing to grant an injunction against the breach 
of another part of the same agreement; therefore, 
in Lumley v, Wagner (y), where J. W. agreed with 
W. L. to sing at B. L.’s theatre during a certain 
period of time, and not to sing elsewhere (h), during 
that period, without his written authority, the court 
granted an injunction against J. W. singing at a 
rival theatre,—the Lord Chancellor observing (in 
effect), that to the affirmative agreement on J. W/s 
part “ to sing,” there was superadded a negative 
“ stipulation on her part to abstain from the com- 
“ mission of any act which would break in upon her 
“affirmative covenant; and although I have not 
“ the means of compelling her to sing, still she has 
“ no cause of complaint, if I compel her to abstain 
“from a breach of her negative engagement; and 
“ possibly I may in that way cause her to fulfil her 
“ positive engagement.” But where the terms of a 
contract are such that the court cannot superintend 


(.7) I De G. M. & G. 616. 

(A.) Whittoood Chemical Co. v. Hardman, 1891, 2 Ch. 416 ; Ryan v. 
Mutual Tontine Association , 1893, 1 Ch. 116. 
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its performance, it will not decree the performance 
thereof in specie by means of an injunction,— scil . 
because in such a case the court could not effec¬ 
tively enforce the injunction by committal of the 
party; and generally, even where the court might, or where the 
in the case of an express negative covenant, feel iTcov©- 
itself both called upon and competent to enforce nantnot 

1 i- 

a performance of the contract in specie , it will not 
be astute to imply such a negative covenant in 
what is simply an affirmative one ( i ),—by splitting 
such single affirmative covenant into a positive and 
a negative part (j ); and the court will not restrain 
an infant from breaking his negative contract ( h ), 

—unless where such negative contract is contained 
in his contract for necessaries (l ); and a wife will 
not be restrained merely by reason of her husbands 
contract (m). 

It must not be supposed, however, that it is only injunction, 
in the case of express contracts of the kinds above c^racu^ 
illustrated that equity interposes by injunction; for implied only, 
the court will also, if the case is otherwise a proper 
one (ti), interpose by injunction in the case of an 
implied contract resulting from the acts or represen¬ 
tations of the parties (0); and such a contract may 
also be implied from a recital in the express con¬ 
tract ( p ). It is also a very old principle of equity, if a represen- 
that if a person makes a representation to another, and inducing 2 ?- de 
the latter acts upon the faith of that representation, other to do 


performance 
by the plain¬ 
tiff ; 


(») Davis v. Freeman , IS94, 3 Ch. 654. 

(j) Whitwood Chemical Co. v. Hardman , supra; Grimston v. Cun¬ 
ningham, 1894, I Q. B. 125. 

(l) De Francesco v. Bamum , 43 Ch. Div. 165. 

(Z) Evans v. Ware, 1872, 3 Ch. 502. 

( m ) Smith v. Hancock, 1894, 2 Ch. 377. 

(n) Merryweather v. Moore , 1892, 2 Ch. 518. 

(0) Murrell v. Goodyear , 1 De G. F. k Jo. 432 (the case of an at¬ 
tempted unfair use of a flaw discovered in abstract of title); and 
PoiUai'd v. Photographic Co. } 40 Ch. Div. 345 (the case of an unfair 
use of negatives). 

( p ) Mackenzie v. Childers, 43 Ch. Div. 265. 



656 


THE ORIGINALLY CONCURRENT JURISDICTION. 


an act, equity 
restrains the 
contrary. 


A party claim¬ 
ing a title in 
himself, and 
stauding by 
while another 
deals with the 
property as 
his own, re¬ 
strained. 


the former shall make good his representation (</); 
and where A., the lessee of a building lease, in 
which there was a covenant to erect houses on three 
plots of land in a specified manner, sold and sub- 
demised one of the houses to B. the plaintiffs pre¬ 
decessor in title, representing to B. that he (A.) was 
restricted from building so as to obstruct the sea 
view; and, in the sub-lease, A. covenanted to observe 
the lessee's covenants in the original lease, but sub¬ 
sequently surrendered the old lease to his lessor, 
and obtained the grant of a new lease 'without 
the restrictive covenant, and thereupon commenced 
building contrary to the original covenant,—it was 
held, that the plaintiff was entitled to an injunc¬ 
tion (r),— because , of course , the surrender of the old lease 
was subject to the plaintiff s acquired rights (s). And 
upon similar principles, it has been held, that where 
a person claiming a title in himself is privy to the 
fact that another party is dealing with the property 
as his own, he will be restrained from asserting his 
own title against a title created by such other per¬ 
son, although he derives no benefit from the transac¬ 
tion (t) ; and the same doctrine is applicable, where 
a person having a title to an estate stands by and 
suffers a person ignorant of that title to expend money 
upon the estate,—for in such cases the person who 
has so expended money will in equity, on eviction 
by the real owner, be indemnified for his expendi¬ 
ture (u). 

The court will also interpose by injunction, the * (*) 


(2) Qalc v. Lindo, 1 Vern. 475 ; West London Commercial Bank v. 
Kitson, 13 Q. B. D. 360. 

(r) Piggott v. Stratton, I De G. F. & Jo. 33 ; Martin v. Spicer, 14 
App. Ca. 12 ; Hudson v. Cripps, 1S96, I Ch. 265. 

(*) Smalley v. llardinge, 7 Q. B. D. 524. 

(t) Nicholson v. Hooper , 4 My. & Cr. 186 ; Scaife v. Jardine, 7 App. 
Ca. 345. 

(«) Neesom v. Clarkson, 4 Hare, 97 ; Dann v. Spui'ricr, 7 Ves. 235 ; 
and disting. Ramsden v. Dyson , L. K. I Ho. Lo. 129. 
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case being otherwise proper, to stay the breach of a 
statutory contract; as, e.g., where a railway company 
is exceeding, or threatening to exceed, its statutory 
powers,—or is neglecting to observe the preliminary 
proceedings which are a condition precedent to the 
right to exercise these powers (v ); and in such a 
case, the Attorney-General may be the applicant for 
the injunction, the act of the railway company being 
illegal; and it is not necessary, in such a case, to 
show actual positive damage (x), but a tendency to 
produce serious public mischief or damage will be 
sufficient (y); and a shareholder in the company 
suing as plaintiff need not show any damage at all,— 
for an injunction will always issue, the case being 
otherwise proper, to restrain the breach of any con¬ 
tract (whether statutory or not), without proof of 
damage, where the applicant is one of the contract¬ 
ing parties (2). 

And (2.) With reference to injunctions to prevent 
a tort, i.e. y a wrong independent of contract,—It may 
be laid down as a general rule; that wherever a right 
cognisable at law exists, a violation of that right will 
be prohibited (a),—unless, of course, considerations 
of expediency or of convenience intervene to prevent 
the court from granting the injunction (6). There¬ 
fore, in the case of waste, a court of equity will in 
general interfere; and the jurisdiction of equity in 
this matter is said to have arisen from the incom¬ 
pleteness of the common law remedy, the Statutes 


(i?) Farmer v. Waterloo and City R. C.> 1895, I Ch. 527. 

(x) Att.-Oen. v. Shrewsbury Bridge Co 21 Ch. Div. 752. 

(y) Att.-Gen. v. Great Eastern R. Co ., 11 Ch. Div. 449. 

(2) Todd-flcatley v. Benkam } 40 Ch. Div. 80; Herron's Case , 1892, 
A. C. 498. 

(а) Gas Light and Coke Co. v. St. Mary Abbott's ( Vestry ), 15 Q. B. 
D. 1. 

(б) Batten v. Qedgc, 41 Ch. Div. 507 ; Reichel v. Oxford (Bishop), 
14 App. Ca. 259. 


Statutory con¬ 
tracts,— 
breach of, 
restrained by 
injunction, 
without proof 
of actual 
damage. 


(2.) Injunc¬ 
tions against 
torts. 


(1.) Waste. 
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Common law 
jurisdiction 
over waste. 


Equity juris¬ 
diction over 
waste. 


of Marlebridge (c), Gloucester ( d ), and Westminster 
(c), having given the remedy by a writ of waste, only 
to him who had the immediate estate of inheritance 
in reversion or remainder; and to tenants in common 
and joint-tenants, but not to co-parceners (/). Accord¬ 
ingly, the court extended its jurisdiction,-—(1.) To 
cases where the titles of the parties were of a purely 
equitable nature ; (2.) To cases of equitable waste (g), 
i.e. t to waste which was deemed waste only in courts 
of equity; and (3.) To cases where no waste had been 
actually committed, but was only meditated or appre¬ 
hended. Also, (4.) Where there was a tenant for life, 
remainder for life, remainder in fee, equity would 
restrain the tenant for life in possession from com¬ 
mitting waste,—and would do so either at the suit of 
the remainderman for life, although he had not the 
inheritance, or at the suit of the remainderman in 
fee, notwithstanding the interposed life-estate ( h ); and 
in particular (5.) Where a person was tenant for life 
without impeachment of waste, and in the purported 
exercise of his legal rights to fell timber, open new 
mines, and have full property in the produce (i), he 
was guilty of malicious, extravagant, or capricious 
waste,—such as pulling down and dismantling a 
mansion-house (k), or felling timber planted or left 
standing for the ornament or shelter of a mansion- 
house or grounds (Z),—equity would restrain him; 
and the same rule applied to a tenant in tail after 
possibility of issue extinct,—for he had the same 
legal right, neither more nor less, to commit waste 


(c) 52 Hen. III. 

(rf) 6 Edw. I. c. 5. 

(e) 13 Edw. I. c. 22. 

( f) Jefferson v. Bishop of Durham, i Bos. & Pull. 120. 

(g) Dovmshirc v. Sandys, 6 Ves. 109, no. 

(h) Garth v. Cotton , 1 L. C. 751. 

(i) Lewis Bowles's Case, 11 Co. 79 b. 

{ 1 c) Vane v. Baimard, 2 Vern. 738. 

( 1 ) Morris v. Morris, 15 Sira. 505; Micklethwaitc v. Micklethwaitc , 
I De G. & J. 519. 
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that a tenant for life without impeachment of waste 
had Also, (6.) In the cases of mortgages, if the Waste, —©n 

mortgagor, being in possession, should fell timber on “tates 8ed 
the estate, a court of equity would restrain him, if 
thereby the security would become insufficient, but 
not otherwise ( n ); and conversely, a mortgagee in 
possession would, unless the security was insufficient, 
have been restrained from felling timber (0). But Permissive 
courts of equity never extended their jurisdiction, to remediable 
cases of permissive waste by a legal tenant for life (p), in e auity. 

—who might therefore with impunity have neg¬ 
lected the necessary repairs to houses (<?); but the 
legal liability of such a tenant in an action at law 
for damages for such permissive waste appears now to 
be established (r). And as regards that species of Ameliorative 
waste which has sometimes been called ameliorative now restrained 
waste, and which consists of an alteration in the ln eqmty * 
character of the property,— e.g ., by the conversion of 
warehouse property into residential property, more 
calculated to let and otherwise more valuable,— 
although courts of equity did at one time assume to 
interfere by injunction to stay such so-called waste 
(s), they have latterly declined to do so, in the ordinary 
case ( t ). And finally, it is to be observed, that what Waste, sanc- 

is apparent waste may not be real waste,—for the ^“ag^of 
“ usage of the estate ” may enable a tenant for life who estate.” 
is impeachable for waste to cut timber according to 
such usage ( u ). Also, it may be, that the trustees 
are compellable (out of moneys in their hands) to 
execute the necessary repairs,—in relief of any duty 


(m) Abrahall v. Bulb, 2 Swanst. 172. 

(») Robinson v. Litton, 3 Atk. 209 ; King v. Smith, 2 Hare, 239. 

(0) Withrington v. Banks , Sel. Ch. Ca. 31. 

( p) Powys v. Blagrave , 4 De G. M. & G. 448. 

(q) In re Cartwright , Avis v. Newman , 41 Ch. Div. 532; Tomlinson 
v. Andrew , 1898, 1 Ch. Div. 232. 

(r) Yellowly v. Gower , 11 Exch. 274; Davies v. Davies , 38 Ch. Div. 499. 
(«) Smyth v. Carter , 18 Beav. 78. 

($) Doherty v. Allman, 3 App. Ca. 709. 

(tt) Dashwood v. Magniac , 1891, 3 Ch. 306. 



66 o 


THE ORIGINALLY CONCURRENT JURISDICTION. 


(2.) Nuisances. 
Public 
nuisances 
abated by 
indictment, 
but sometimes 
also by an in¬ 
junction on 
information 
filed. 


Public nuis¬ 
ance causing 
special 
damage,— 
ground for 
civil action,— 


unless legal¬ 
ised by statute. 


upon the tenant for life to do so; and that would 
be so, e.g.y where the trustees lawfully invested the 
trust funds in the purchase of a property which (at 
the date of the purchase) was in a condition demand¬ 
ing that the repairs should be executed ( v ). 

(2.) In the case of nuisances,—If the nuisance is 
a public nuisance, properly so called, an indictment 
or a criminal information lay and lies to punish the 
offender; but a civil information also lay and lies in 
equity to redress the grievance by way of injunction,— 
e.g ., against a public nuisance occasioned by stopping 
up a highway (#); and, as a general rule, a suit of this 
nature was and is instituted by the Attorney-General, 
or he is made a party, as representing the public. Also, 
when a private person suffers a special and peculiar 
injury distinct from that of the public in general, 
in consequence of any public nuisances, he will be 
entitled individually and in respect of such special 
or peculiar injury (//), to apply for an injunction in 
equity; and in such a case the Attorney-General is 
not a necessary (although a usual) party to the 
action (z); and a public body suing in respect of a 
public nuisance is like a private individual so suing, 
and must therefore show special damage (ct), although 
the Attorney-General need not do so. But if the 
nuisance should be legalised by statute, then neither 
an indictment nor an information nor an action will 
lie therefor (Jb)\ but the courts will in general 


(v) In re Freeman, Dimond v. Newburn , W. N. 1897, p. 159. 

(as) Att.'Gen . v. Cleaver , iS Ves. 217; Ripon v. Hobart , 3 My. & K. 
169, 179 ; Saddler's Case , 23 Q. B. D. 17. 

(y) Wallasey Local Board v. Graccy , 36 Ch. Div. 593. 

(2) Wood v. Sutcliffe , 2 Sim. N. S. 163 ; Vernon v. Vestry of St. 
James's Westminster , 16 Ch. Div. 449; Att.-Gen. v. Todd-IIcatley, 1897, 

1 Ch. 560. 

(a) Tottenham District Council v. Williamson , 1896, 2 Q. B. 353. 

( b ) London and Brighton Railway Co. v. Truman , 11 App. Ca. 45 ; 
National Telephone v. Baker , 1893, 2 Ch. 186; Rapier's Case , 1S93, 

2 Ch. 588. 
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struggle against such a result (c),—unless where the 
nuisance bo purely temporary (d); and the statute 
will be strictly construed,—so that, e.y., if it authorises 
a nuisance in the first execution of the works, it will 
not be read as authorising the continuance of the 
nuisance after the works have been completed (e). 
On the other hand, if the nuisance is a private 
nuisance, it may, firstly, be of such a character as 
that the party may by his own act abate it (/),— 
doing so without any breach of the peace; or, 
secondly, the nuisance may be of too slight a char¬ 
acter for the court of equity to interfere,— sdl. 
because the court interferes upon the ground of 
restraining irreparable mischief, or of suppressing 
vexatious and interminable litigation; and it is not 
therefore every nuisance that will justify the inter¬ 
position of the court; for there must in general be 
such an injury as from its nature is not susceptible 
of being adequately compensated in damages at law, 
or such as, from its continuance and permanently 
or increasingly mischievous character, must occasion 
a constantly recurring grievance (y). Therefore, a 
mere common trespass is not a foundation for an 
injunction, where it is only contingent, fugitive, or 
temporary,—unless there is a claim of right to do 
the act; which claim of right is always a sufficient 
ground for an injunction (A); but a prescriptive 
right to cause the nuisance (e.y., to cause a vibration) 
would, of course, justify the claim of right (i). So 


(c) Metropolitan Asylums v. Hill, 6 App. Ca. 163; Sadler v. South 
Staffordshire Trams, 23 Q. B. D. 17. 

(d) Harrison v. Southwark and Vauxliall Water Co., 1891, 2 Ch. 409. 
(c) Meux v. City Electric Lighting Co., 1895, 1 Q- 2 ^7 > Ogsdon 

v. Aberdeen Tramways, 1897, A. C. in. 

(/) Jones v. Williams, 11 Mee. & \V. 176; Lemmon v. Webb, 1895, 
A. C. 1. 

{g) St. Helen's Smelting Co. v. Tipping, 11 Ho. Lo. Ca. 653; Fleming 
v. Hislop, 11 App. Ca. 686. 

(h) Pennington v. Brinsop Hall Coal Co., 5 Ch. Div. 769. 

(i) Sturges v. Bridgeman, n Ch. Div. 852. 
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a mere fanciful diminution of the value of property 
by a nuisance, without irreparable mischief, and 
without any claim of right to do the act, will not 
furnish any foundation for an injunction (j ); nor 
will an injunction be granted to restrain the ordinary 
use of premises for purposes not in themselves 
noxious, although damage may result to a neighbour 
from such use (Jc). But in all cases where the injury 
is irreparable, —as where loss of health (/), loss of 
trade, destruction of the means of subsistence, or 
permanent ruin to property, may or will ensue from 
the wrongful act,—in every such case courts of equity 
Darkening will interfere by injunction (m). Also, where a party 
builds so near the house of another party as to 
darken his windows,—against the clear right of the 
latter, either by contract ( n ) or by ancient possession 
( o ),—courts of equity will interfere by injunction to 
prevent the nuisance, as well as to remedy it, if 
already recently completed; but where damages for 
the continuance of the nuisance would in any case 
furnish substantial compensation, the court will give 
the plaintiff damages simply, and not an injunction 
Obstructing (p) ; and what has been stated as regards light ap- 
access of air. pli es a l s0 to the access of air ( q ), — soil, through and 
to a defined aperture (r), but not otherwise. Also, 
continuing nuisances will be restrained,—the con¬ 
tinuance being deemed a repetition of the nuisance (s ); 


(j) Att.-Gcn. v. Nichol , 16 Ves. 342. 

(jfc) Robinson v. Kilvert , 41 Ch. Div. 88. 

(J) Walter v. Selfe, 20 L. J. Ch. 433; Christie v. Davey, 1893,1 Ch. 316. 
(771) Broadbent v. Imp. Oas Co., 7 De G. M. & G. 436; Cooper v. 
Crabtree , 20 Ch. Div. 567. 

(n) Russell v. Watts , 10 App. Ca. 590; Presland v. Bingham , 41 Ch. 
Div. 268 ; Wilson v. Queen’s Club , 1891, 3 Ch. 522 ; Broomfield v. 
Williams , 1897, I Ch. 602. 

(0) Lazarus v. A. P. Co., 1897, 2 Ch. 214. 

{p) Theed v. Debenham , 2 Ch. Div. 165 ; Parkci‘ v. First Avenue Hotel 
Co., 24 Ch. Div. 252 ; Martin v. Price, 1894, I Ch. 276. 

(tf) Aldin v. Latimer, 1894, 2 Ch. 437. 

(r) Chastey v. Ackland, 1895, 2 Ch. 389. 

(a) Wood house v. Walker, 5 Q. B. D. 404; Jenks v. Clifden , 1897, I Ch. 
694. 
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and the owner of land lying vacant and unoccupied 
is answerable for a continuing nuisance thereon (t). 

And again, a landoAvner having a right, inde- Right to late- 
pendently of prescription, to the lateral support of ™j 1 ® upport of 
his neighbours land to sustain the soil of his own 
land in its natural state,—and having, after twenty an< j 0 f the 
years' enjoyment, a right by prescription to lateral ^ Ulldln g s on 
support also for the buildings erected on his land 
( u ),—an injunction will issue in maintenance of such 
rights. Similarly, a landowner will be protected 
against the flooding of his own lands by his neigh¬ 
bour (2?); and equity will interfere to prevent the pollution and 
pollution of streams, causing injury to the riparian P° Uu " 
owners, — scil. at the suit of such owners (a?),— and in streams, 
one and the same action against all the polluting 
owners (y),—or (it may be) against any one of them, 
where the wrongful omission of the other or others 
is no excuse to the defendant (2),—and even without 
any proof of injury, in cases where the right to 
pollute is claimed or the continuance of the pollution 
would or might grow into a right. And (it has been 
said) the reason is stronger in the case of the pollu¬ 
tion of streams than it is in the case of ancient lights, 

—“ for if the plaintiff finds the river so polluted as 
“ to be a continuous injury to him; if, in order to 
“ assert his right, he would be obliged to bring a 
“ series of actions, one every day of his life, in re- 
“ spect of every additional injury or additional annoy¬ 
ance, . . . then the court will grant an injunction, 

“ to relieve him from the necessity of bringing a 
“ series of actions, in order to obtain the damages to 


(f) AtL-Gcn. v. Todd-lleatley, 1897, I Ch. 560. 

[u) Hunt v. Peake, Johns. 705. 

(v) Evans v. Manchester and Sheffield Pail. Co., 36 Ch. Div. 626. 

(a) Kensit v. Great Eastern Rail. Co., 27 Ch. Div. 122. 

(y) Cowan v. Buccleuch [Duke), 2 App. Ca. 344; Lambton v. Mellish, 
1894, 3 Ch. 163. 

(2) Ogsdon v. Aberdeen Tramways, 1897, A. C. Ill ; and see Sadler 
v. Great Western Pail. Co., 1896, A. C. 450. 
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injury is only 
one for com¬ 
pensation. 


“ which such continual annoyances entitle him ” (a). 
And, of course, equity will also interfere by injunction 
to prevent the further pollution of a stream that is 
already comparatively polluted (&),—such further 
pollution being, of course, sensible, and not merely 
fanciful ; and an injunction may also issue against 
the pollution or further pollution of underground 
water ( c ), or against any other wrongful interference 
with it (d). Where the property from which the 
nuisance proceeds is in lease, the reversioner on 
such lease may or may not be liable therefor equally 
with the occupying tenant, and would or would not 
be restrained by injunction accordingly ( e ). And 
although, for matters done under the powers of the 
Public Health Act, 1875 (/), and which occasion 
injury to the plaintiff, he may obtain compensation 
under sect. 308 of the Act ( g \—first giving notice to 
the defendant board under sect. 264 of the Act; 
still, when the matter is not one for compensation 
under sect. 308, but is a nuisance, the plaintiff may 
have an injunction against the continuance of the 
nuisance (h ),—and that without first giving the defen¬ 
dant board notice of his intention to bring his action 
(i) ; and the like rules apply substantially in the 
case of injuries— e.g. y to ancient lights—done under 
the provisions of the Artisans’ Dwellings Improve- 


( a ) Att.-Gen. v. Birmingham (Borough), 4 K. & J. 546, per Wood, 
V.C. 

(b) Crossley v. Lightowler, L. R. 2 Ch. App. 478. 

(c) Ballard v. Tomlinson, 29 Ch. Div. 115. 

(d) Bradford Corporation v. Pickles, 1895, I Ch. 145. 

(c) Gandy v. Jubber, 9 B. & S. 15* Sandjord v. Clarke, 21 Q. B. D. 
398; Bowen v. Anderson, 1894, 1 Q. B. 164. 

(/) 38 & 39 Viet. c. 55; 53 & 54 Viet. c. 59 ; Att.-Gen. v. Dorking 
Union, 20 Ch. Div. 595; Att.-Gen. v. Acton Local Board, 22 Ch. Div. 
221 ; Att.-Gen. v. Clerkenwcll Vesting, 1891, 3 Ch. 527 ; Strctton’s Brewery 
v. Derby (Corporation), 1894, I Ch. 431 ; Yorkshire v. Holm frith, 1894, 
2 Q. B. 842. 

(g) Durrant v. Branksomc District Council, 1897, 2 Ch. 291. 

(h) Scllors v. Matlock Bath (Local Board), 14 Q. B. D. 928. 

(i) Flower v. Low Leyton (Local Board), 5 Ch. Div. 347,: Boat v. 
Margate (Mayor), II Q. B. D. 299; Chapman v. Auckland Union, 23 
Q. B. D. 294. 
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ment Acts (k). And note, that for the omission of a 
statutory duty by, e.g., a local authority, the specific 
remedy (if any) in that behalf prescribed by the statute 
which creates the duty {e.g., the complaint to the 
Local Government Board prescribed by sect. 299 of 
the Public Health Act, 1875) may be the only 
remedy,—neither an injunction ( l ) nor a mandamus 
(m) being in that case available. 


(3.) In the case of libels, slanders, &c.,—Since Libel, slander, 
the Judicature Acts, the courts have increasingly fion'to^ 110 " 
interposed to restrain by injunction the utterance or y^^ceor 
repetition of libels, slanders, injurious trade circulars repetition of. 
or notices, and the like {n \—not being the mere puffs 
of rival traders (0); and the courts will, in some 
cases of such injurious publications, even grant a 
mandatory injunction ordering the defendant to with¬ 
draw the injurious notices ( p ). Generally, also, all 
breaches of good faith may be restrained by in¬ 
junction (g); and, by the 58 & 59 Viet. c. 40, s. 3, 
false and libellous statements (the repetition thereof 
at parliamentary elections) may be restrained by 
injunction. As regards a trade conspiracy, as boy¬ 
cotting, it appears that the court will occasionally 
interfere by injunction in such cases,—but only when 
the damage would be irreparable (r); and the court 
must always see its way to enforcing compliance with 
the injunction, if granted (s). As regards the expul¬ 
sion of a member from his club, the court will grant 


(k) Wigram v. Fryer , 39 Ch. Div. 87. 

( l ) Robinson v. Workington Corporation , 1897, I Q. B. 619. 

(m) Peebles v. Osicaldthwistle District Council, 1897, * 1 Q* B. 625. 

(n) Thorley y s Cattle Food Co. v. Massam , 14 Ch. Div. 763 ; Bonnard 
v. Perryman , 1891, 2 Ch. 269; Collard v. Marshall , 1892, I Ch. 571 ; 
Monson v. Tussavd , 1894, 1 Q. B. 671. 

(o) Mellin v. White, 1895, A. C. 154. 

(p) Herman Loog v. Bean , 26 Ch. Div. 306. 

(q) Robb v. Green , 1895, 2 Q. B. 1. 

(r) Mogul SS. Co. v. Macgregor , 1892, A. C. 25. 

(s) Lyons v. Wilkins, 1896, I Ch. 811 ; Trollope v. London Building 
Trades , W. N. 1895, p. 45. 
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less action 
commenced 
forthwith. 


an injunction against such expulsion, if the member 
has not had an opportunity of being heard (t ); but 
the court will not, semble, interpose in this way if the 
club is a proprietary one (u). And under the Patents, 
Designs, and Trade-Marks Act, 1883 (46 & 47 Viet, 
c. 5 7), s. 32, any person alleging himself to be a 
patentee, who by circular or otherwise threatens with 
legal proceedings, as for an infringement of such 
patent, any other person, must forthwith commence 
and duly prosecute an action for the alleged infringe¬ 
ment ; otherwise the threatened party may have an 
injunction against the continued issue of the cir¬ 
cular, and generally against the continuance of the 
threats (v). Moreover, an injunction having been 
once duly granted, will afterwards be enforced (by 
committal for contempt or otherwise) against not 
only the parties enjoined, but also against all others 
knowingly abetting them in their breach of the 
injunction (x). 


Patents, 
copyrights, 
and trade¬ 
marks. 


Jurisdiction, 
when exer¬ 
cised. 


(4.) In the case of patents, copyrights, and trade¬ 
marks,—In order to prevent irreparable mischief, or 
to suppress multiplicity of suits and vexatious litiga¬ 
tion, courts of equity have interfered by injunction 
to secure the rights of the inventor, manufacturer, 
or author,—for if no other remedy was given in these 
cases than an action at law for damages, the in¬ 
ventor, manufacturer, or author might be ruined by 
perpetual litigation (y). Therefore, the jurisdiction 
by injunction will be exercised,—in all cases where 
there is a clear prirnd facie title, founded upon long 


(£) Rigby x. Connol , 14 Ch. Div. 482; Fisher v. Jackson , 1891, 2 
Ch. 692. 

(u) Baird v. Wells, 44 Ch. Div. 661. 

\v) Driffield Co. v. Waterloo Co., 31 Ch. Div. 638 ; Colley v. Hart, 44 
Ch. Div. 179 ; Johnson v. Edge, 1892, 2 Ch. I ; Skinner <k Co. v. Shrw 
<k Co., 1893, 1 Ch. 413 ; 1894, 2 Ch. 581. 

(x) Wellesley v. Momington, 11 Beav. 180; Seaward v. Paterson , 
1867, 1 Ch. 545. 

(y) Hogg v. Kirby , 8 Ves. 223. 
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possession of the right; and even an equitable interest, 
or an interest limited in point of time or of extent, 
is sufficient; but a mere agent to sell has not sueh an 
interest as will entitle him to apply for an injunction 
(z). The law regarding patents and trade-marks, 
and also the law regarding copyright in designs (but 
not of copyright generally), has been recently sim¬ 
plified and collected together by the Patents, Designs, 
and Trade-Marks Aet, 1883 (a) ; but there is nothing 
in that Act, or in the rules of December 1883 and 
subsequent rules for carrying the provisions of the 
Aet into effeet, that interferes at all with the jurisdic¬ 
tion in equity (&). 

Therefore, (A.) In the case of Patents,—If the 
patent has been but recently granted, and its validity 
has not been ascertained by a trial at law or other¬ 
wise established, the court will not generally grant 
an immediate interim injunction, but will require the 
validity of the patent, if denied or put in doubt (c), 
to be first ascertained or established; on the other 
hand, if the patent has been granted for some length 
of time, and the patentee has put the invention into 
public use, and has had an exclusive possession under 
his patent for a period of time which fairly ereates 
the presumption of an exclusive right, the court will 
ordinarily interfere at onee by way of injunction; 
and in all cases, the eourt will now determine for 
itself, or procure to be determined by a jury, the 
preliminary question of the validity of the patent, 
and will grant all other consequential relief in one 
and the same aetion ( d ). The infringement may 


(z) Nicol v. Stockdale, 3 Swanst. 687. 

(а) 46 k 47 Viet. c. 57, amended by 48 k 49 Viet. c. 63, 49 k 50 
Viet. c. 37, and 51 & 52 Viet. c. 50. 

(б) Lc May v. Welch, 28 Ch. Div. 24; Tuck v. Priestcr , 19 Q. B. D. 
48, 629; Wai*nc v. Seebohm, 39 Ch. Div. 73. 

(c) Martin v. Wright, 6 Sim. 297 ; Wren v. Weild, L. R, 4 Q. B. 730. 

(d) Baditchc v. Lcvcnstcin , 12 App. Ca. 710. 


Patents, De¬ 
signs, &c.„ Act, 
1883,—effect 
of. 


(A.) Patents. 
Injunction is 
not a matter 
of course; de¬ 
pends on cir¬ 
cumstances. 
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injunction, 
plaintiff 
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directed to 
stand over 
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defendant 
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“Particulars of 
objections; ” 
also, “Par¬ 
ticulars of 
breaches.” 


consist in the mere importation of the patented 
articles ( e ),—and although the same are used only for 
experiments with pupils (/). And it is here to be 
observed, that in a patent case, upon motion for an 
interlocutory injunction, several courses are open to 
the court to adopt, namely,—(i.) The court may at 
once grant the injunction simpliciter , without more, 
but never does so where the defendant bond fide dis¬ 
putes the validity of the plaintiff’s patent; or (2.) 
The court may follow the more usual practice of 
granting an interim injunction, and at the same time 
requiring the plaintiff' to give an undertaking as to 
damages ( g ),—the crown or the Attorney-General not 
being required to give such an undertaking ( h ); or 
(3.) The court will withhold the injunction until the 
trial, requiring the defendant in the meantime to 
keep an account (i). And at the trial of the action, 
if an injunction is asked for to restrain an alleged 
infringement of the patent, it will be necessary, of 
course, for the plaintiff to prove his patent and the 
validity thereof, and also that the defendant has in¬ 
fringed same; and not only the validity, but the fact 
of infringement, are matters of the greatest difficulty 
to make out; and therefore to facilitate the progress 
of the action, the court requires on the one hand 
the defendant to deliver “ particulars of his objec¬ 
tions'’ to the patent, and on the other hand the 
plaintiff to deliver “ particulars of the breaches ” of 
his patent which he alleges the defendant has com¬ 
mitted. The usual objections to the plaintiff’s patent 
are want of novelty, want of utility, or insufficiency, 
or other error in the specification (Jc ); and prior 


(e) Nobel's Explosives Co. v. Jones, 8 App. Ca. 5. 

(/) United Telephone Co. v. Sharpies , 29 Ch. Div. 164. 

(g) Dreyfus v. Peruvian Guano Co., 1892, A. C. 166; East Molesey v. 
Lambeth Waterworks, 1892, 3 Ch. 289. 

(h) Att.-Gen. v. Albany Hotel Co., 1896, 2 Ch. 696. 

(i) Bacon v. Jones, 4 My. & Cr. 433, 436. 

(fc) United Telephone Co. v. Harrison, 21 Ch. Div. 720; Nobel's 
Explosives v. Jones, 8 App. Ca. 5 ; Badische v. Levenstein, supra. 
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publication is also a good objection (l). And what Designs,—are 
has been above stated as to patents applies sub- llke p,itent8 * 
stantially to designs also (m). An infringement may, 
or may not, be complete by the mere importation of 
the articles from abroad (n). ( 

(B.) In the case of Copyrights,—The plaintiff must (B-) Copy- 
in the first place make out his title to the copy- copyright in 
right, by registration and otherwise ( 0 ); and he can imnlo?ahor 
have no copyright in any work of a clearly irre- ^eUous 
ligious, immoral, libellous, or obscene description or 
tendency (p), —or in the publication of “ racing finals ” 

(q) , —but, subject to these qualifications, there may 
be copyright not only in books, but also in music, 
engraving, sculpture, painting, photography, and 
generally in all ornamental or useful designs, the 
copyright being the creation of statute in every case 

(r) ,—and even (under special circumstances) in un¬ 
published information, at least for the purpose of 
restraining the piracy thereof ($). In all cases of 
copyright, the action is usually brought for an 
alleged infringement of the copyright, and claims an 
injunction, and either damages or an account of 
profits (( t ); and in these actions,—assuming that the 
right to the copyright exists, and exists in the 
plaintiff (20 ),—the principal question at the trial is, 


(£) Blank v. Footman, Pretty <0 Co., 39 Ch. Div. 678. 

(m) Lc May v. Welch , 28 Ch. Div. 24 ; In re Clarkes Design, 1896, 
2 Ch. 38 ; Harper <k Co. v. Wright <k Co., 1896, I Ch. 143 ; and see 
Cooper v. Stevens, 1895, 1 Ch. 567. 

(n) Badische Anilin v. Johnson, 1S97, 2 Ch. 322 ; 1898, A. C. 200. 
(0) Coote v. Judd, 23 Ch. Div. 727 ; Thomas v. Turner, 33 Ch. Div. 

292 ; Johnson v. Newnes , 1894, 3 Ch. 663. 

(p) Lawrence v. Smith, Jac. 472 ; Walcot v. Walker, 7 Ves. 1. 

(<?) Chilton v. Progress Co., 1895, 2 Ch. 29. 

(r) Tuck v. Priestcr, supra; Wamc v. Seehohm, supra. 

(s) Exchange Telegraph Co. v. Gregory <k Co., 1896, I Q. B. 147 ; 
Exchange Telegraph Co. v. Central News, 1897, 2 Ch. 48. 

(0 Muddoclc v. Blackwood, 1898, I Ch. 58. 

(u) Petty v. Taylor, 1897, I Ch. 465 ; and see Stevens v. Benning. 
I K. & J. 168 ; Holev. Bradbury, 12 Ch. Div. 886 ; London Alliances. 
Cox , 1891, 3 Ch. 291 ; and Griffith v. Tower Co., 1897, I Ch. 21. 
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What is an in¬ 
fringement of 
copyright? 

Bond fide 
quotations, a 
bond fide 
abridgment 
or bond fide 
use of com¬ 
mon mate¬ 
rials, not an 
infringement. 


Maps, calen¬ 
dars, tables, 
kc .,—what is 
an infringe- * 
ment of copy¬ 
right in. 


whether there has been in fact an infringement. 
Now it is clearly settled not to be an infringement 
of the copyright in a book to make bond fide quota¬ 
tions or extracts from it, or to make a bond fide 
abridgment of it, or to make a bond fide use of 
the same common materials in the composition of 
another work; but what constitutes a bond fide use 
of extracts, or a bond fide abridgment, or a bond fide 
use of common materials, is often a matter of most 
embarrassing inquiry,—the question being, whether 
there has been a legitimate and fair exercise of 
mental ability, industry, and discrimination resulting 
in the production of a new work ( v ). Therefore, as 
regards copyright in books, if, instead of searching 
into the common sources in an independent and 
critical manner, and deriving therefrom the materials 
which he chooses to appropriate, an author should 
quietly and servilely avail himself of the labour of 
his predecessor, and adopt his arrangement,—or do it 
with only colourable variations,—that would not be a 
bond fide use of the common materials, but would be 
an infringement; but, subject always to his complying 
with the above distinctions,it is no infringement where 
an author has been led by an earlier writer to consult 
authorities referred to by him,—even though he may 
quote the same passages from those authorities which 
were used by the earlier writer (, x ); neither is it an 
infringement, if nothing material is taken (y ); secus, 
if material parts are taken ( z ). And .as regards 
copyright in maps, road-books, calendars, chrono¬ 
logical and other tables, the materials being equally 
open to all, and the result also necessarily showing a 
certain identity or similitude, there is a difficulty not 


(v) Campbell v. Scott, n Sim. 31 ; Lewis v. Fullerton, 2 Beav. 6. 

(x) Pike v. Nicholas, L. R. 5 Ch. App. 251. 

( y) Chatterton v. Cave, 3 App. Ca. 483. 

(2) Ager v. Peninsular and Oriental Co., 25 Ch. Div. 637 ; Trade 
Auxiliary Co. v. Middlesborough, 40 Ch. Div. 425 ; Cate v. Devon, <kc. 
Co., ib. 500; Brooks v. Religious Tract Society, W. N. 1897, p. 25. 


/ 
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only in distinguishing the difference in the result, 

but also in detecting an unfair use of a prior existing 

copyright; wherefore the fact of copy or no copy 

has generally to be ascertained, by the appearance in 

the alleged copy of the same inaccuracies or blunders (if 

any) that are to be found in the first published ivork; 

but even this mode of proof must be applied with 

caution (a). As regards oral lectures, persons ad- Copyright in 

mitted as pupils or otherwise to hear them cannot lectures * 

publish them for profit, and would be restrained by 

injunction from so doing (b). And it appears, that Copyright in 

^ ^ ° • n V title of book; 

there may be,—or that practically there may be,—a 

valid copyright in the mere title to a book, e.g., in 

the title “Trial and Friendship” (c); but this has 

been recently questioned (d), and is perhaps only 

true under special circumstances; and certainly the 

mere registration of such title does not confer any 

copyright in it (e). There may also be,—or, there 

may practically be,—copyright in the mere external 

appearance of a newspaper, e.g., The Times (/); also, and in iliustra- 

in the “ illustrations ” published by tradesmen in i^ 8, &£ ad " 

their catalogues (y); and in the “headings” in a 

trade directory (h), although the entire catalogue or 

entire directory has not been copyrighted. And as 

regards copyright as distinguished from patent, it Copyright and 

has been said, that copyright is in the description , and unwished. 18 " 

not in the thing described, while patent is in the 

thing described (i) ; also, sketches of tablemix vivants 


(а) Longman v. Winchester, 16 Ves. 269 ; Dicks v. Brooks, 15 Ch. 
Div. 52 ; Leslie v. Young Sons, 1894, A. C. 335. 

(б) Abernethy v. Hutchinson, 3 L. J. Ch. 209; Nicols v. Pitman, 
26 Ch. Div. 374; Caird v. Sime, 12 App. Ca. 326. 

(c) Weldon v. Dicks, 10 Ch. Div. 247. 

(g?) Dicks v. Yates, 18 Ch. Div. 76 ; Schovc v. Schmincke, 33 Ch. 
Div. 546. 

(e) Licensed Victuallers v. Bingham, 38 Ch. Div. 139. 

(/) Walter v. Ilowe, 17 Ch. Div. 708 ; Walter v. Steinkopff 1892, 
3 Ch. 489. 

(<7) Maple's Case, 21 Ch. Div. 369. 

(A) Lamb v. Evans, 1893, I Ch. 218. 

(i) Hollinrake v. Truswtll, 1894, 3 Ch. 420. 
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Copyright in 
letters on lite¬ 
rary subjects 
or private 
matters. 

1. The writer 
may restrain 
their publica¬ 
tion. 

2. The party 
written to 
may also re¬ 
strain their 
publication by 
a stranger. 

3. Publication 
permitted on 
grounds of 
public policy. 

Injunction 
against pub¬ 
lication of an 
unpublished 
manuscript. 


(with explanatory letterpress), the tableaux vivants 
being representations of pictures in which the plain¬ 
tiff has copyright, are no infringement of the 
plaintiff’s copyright (&); nor are the living pictures 
themselves an infringement of the plaintiff’s copy¬ 
right ( l ),—but the background may be so (m); and 
the drawings (i.e., the illustrations) in a book may or 
may not form (but usually do not form) part of the 
copyright in the book,—so far as regards an action 
for an infringement of such copyright {n). As re¬ 
gards private letters, whether on literary subjects or 
on matters of private business, personal friendship, 
or family concerns, a learned writer ( 0 ) lays it down,— 
(1.) That the writer of private letters has such a 
qualified right of property in them as, will entitle 
him to an injunction to restrain their publication by 
the party written to, or his assignees (p); (2.) That 
the party written to has such a qualified right of 
property in the letters written to him as will entitle 
him or his personal representatives to restrain the 
publication of them by a stranger (#); but (3.) That 
such qualified right may in either case be displaced 
by sufficient reasons of public policy, or by some per¬ 
sonal equity (r). And as regards an unpublished 
manuscript, an injunction will, in a proper case, be 
granted to restrain the publication thereof (s ); and 
copies (even manuscript copies) of a tale may not 
lawfully be made for the otherwise lawful purpose of 
dramatising it (t). And note, that in case the first 


(k) Hanfstaengl v. Newncs, 1894, 3 Ch. 109. 

(Z) Hanfstaengl v. Empire Palace, 1894, 3 Ch. 109; W. N. 1894, p. 
220. 

(m) Hanfstaengl v. Empire Palace , W. N. 1895, p. 76. 

(n) Petty v. Taylor , 1887, 1 Ch. 465. 

(o) Drew, on Inj., 208, 209. 

(p) Pope v. Curl, 2 Atk. 342 ; Gee v. Pritchard , 2 Swanat. 402. 

(9) Thompson v. Stanhope, Amb. 737. 

(>■) Perceval v. Phipps , 2 V. k 13 . 19. 

(«) Duke of Quecnsberry v. Shebbcarc, 2 Eden. 329 ; Prince Albert 
Strange, 1 Mac. & G. 25. 

(0 Warnc v. Secbohm, 39 Ch. Div. 73. 




INJUNCTION. 


673 


edition of an alleged piratical work is not considered 
by the proprietor of a prior existing copyright to be 
of a sufficiently piratical and injurious character to 
justify him in commencing at once an action for the 
infringement of his copyright, he will not, by this 
apparent but justifiable neglect, be afterwards pre¬ 
judiced in commencing an action for the infringe¬ 
ment, if the second or other subsequent edition shows 
greater marks of piracy (u), 

(C.) In the case of Trade-marks,—As regards the 
use of trade-marks, and generally the enjoyment of 
particular trade-names, the right to protection prior 
to the Trade-Marks Registration Acts, 1875-76, did 
not depend upon any property in them, but on the 
principle that the court would not allow fraud to be 
practised upon private individuals or upon the public; 
“ and in cases to which these last-mentioned Acts 
“did not apply, or the parties had not chosen to 
“ avail themselves of the benefit of the Acts, the 
“ foundation of the jurisdiction in equity to restrain 
“ a piracy remained the same (v). For [apart from 
“ these Acts, and from the Patents, Designs, and 
“Trade-Marks Act, 1883, which has repealed them 
“ and re-enacted and amended their provisions] the 
“ right to a trade-mark or trade-name cannot properly 
“ be described as a copyright,—it is, in fact, the right 
“ which any person, designating his wares or commo- 
“ dities by a particular trade-mark, has to prevent 
“ others from selling wares which are not his, marked 
“ with that trade-mark in order to mislead the public , 
“ and so incidentally to injure the person who is 
“owner of the trade-mark” (' w ). But now, if the 

(u) Hogg v. Scott , L. R. 18 Eq. 444. 

(v) Mitchell v. Henry , 15 Ch. Div. 181 ; National Starch v. Mann , 
1894, A. C. 275. 

(w) Farina v. Silverloch , 6 De G. M. k G. 217 ; Singer Manuf, Co. 
v. Loog y 8 App. Ca. 15; Reddaway v. Bentham, 1892, 2 Q. B. 639; 
Reddaway v. Banham , 1896, A. C. 199 ; Saxlehner v. Apollinaris Co. y 
1897, I Ch. 893; Parsons v. Gillespie, 1898, A. C. 239. 

2 U 


Successive 
editions, — 
growing 
piracy in. 


(C.) Trade¬ 
marks. 
Injunction 
against use of 
trade-marks 
did not de¬ 
pend on pro¬ 
perty, but be¬ 
cause equity 
would not per¬ 
mit fraud. 
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May now 
depend on 
property. 


“Fancy 
words/’— 
registration of. 


trade-mark or trade-name, being a proper subject for 
registration, has been duly registered under these 
Acts, the owner has,—to the extent that his trade¬ 
mark has been or is used in connection with goods 
(x), but not further (y),—a true property in it, and 
may restrain the piratical use of it by others without 
proving any fraudulent intent (2),— so that even an 
innocent user would be an infringement (a). And 
with regard to the registration of single words as 
trade-marks, it appears, that if they have been used 
before 1875, they may be registered; and by section 
64 of the Act of 1883, any “fancy word” might 
have been so registered ( b ), provided it was used as 
a distinctive word, and not for a fraudulent purpose 
( c ); and now, by the 1 oth section of the Patents, 
Designs, and Trade-Marks Act, 1888, repealing sect. 
64 of the Act of 1883, the “ fancy word ” is required 
to be an “ invented word” or a word having no reference 
“ to the character or quality of the goods , and not being 
“ a geographical name ,”— e.g., “ Mazawattee ” for tea ( d ), 
“ Trilby ” for ladies' hosiery (c), and “ Bovril ” for 
beef-extract (/); also, the “ portrait ” of the maker 
is a distinctive device for cough-lozenges; also, a 
'flower” (e.g., the Magnolia flower) may be a good 
trade-mark (g) ; and as regards the use of the “ royal 
arms” (h), these may, semble , be validly used, provided 
they are more or less modified (i). 


(sc) If art v. Colley, 44 Ch. Div. 198. 

(y) Ilargreave v. Freeman , 1891, 3 Ch. 39; Magnolia Metal Co.'s 
Trade-Marks, 1897, 2 Ch. 371 ; In re Anderson's Trade-Mark, 26 Ch. 
Div. 409. 

(2) Orr Ewing v. Johnston, 7 App. Ca. 219. 

(а) Upmann v. Forester , 2 Ch. Div. 231. 

(б) In re Trade-Mark “Alpine,” 29 Ch. Div. 877 ; Wood v. Lambert, 
32 Ch. Div. 247. 

(c) In re Lyndon's Trade-Mark, 32 Ch. Div. 109; In re Van Duzcr's 
Trade-Mark, 34 Ch. Div. 623 ; Eno v. Dunn, 15 App. Ca. 252. 

(1 d ) In re Densham's Trade-Mark, 1895, * 2 Ch. 176. 

(e) In re Ilolt Co.'s Trade-Mark, 1896, I Ch. 711. 

If) In re Trade-Mark “Bovril,” 1896, 2 Ch. 600. 

(^r) Magnolia Metal Co.'s Trade-Marks, 1897, 2 Ch. 371. 

(h) In re Rowland's Trade-Mark, 1897, I Ch. 71. 

(t) In re K&nig's Application, 1896, 2 Ch. 236. 
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The distinctions above taken may be illustrated 
by the following cases:—In Burgess v. Burgess (k), 
where a father had for many years exclusively sold 
an article under the title of “ Burgess’s Essence of 
Anchovies,” the eourt would not restrain his son 
from selling a similar article under that name, no 
fraud being proved, Knight Bruce, L.J., saying : “ All 
“ the Queen’s subjeets have a right, if they will, to 
“ manufacture and sell piekles and sauees, and not 
“ the less that their fathers had done so before them. 
“ All the Queen’s subjeets have a right to sell these 
“ articles in their own names , and not the less so that 
“ they bear the same names as their fathers. This 
“ defendant follows the same trade as his father follows, 
“ and carries on the trade in his own name, and sells 
“ his essence of anehovies as ‘ Burgess’s Essence of 
“ Anehovies,’—which, in truth, it is. If any circum- 
“ stance of fraud accompanied the ease , it would stand very 
“ differently ( l ); but the whole ground of eomplaint 
“ is the great eelebrity which, during many years, 
“ has been possessed by the elder Burgess’s essence of 
“ anehovies, and that does not give him such an ex- 
“ elusive right, sueh a monopoly, such a privilege, as to 
“ prevent the son from making essence of anchovies, 
“ and selling it under his own name ” ( m ). But in 
Cocks v. Chandler (n), where the bill was filed by the 
successor in title of the inventor of a sauce known 
as “ Reading Sauce,” to restrain a rival manufacturer 
from selling his preparation under the name of “The 
Original Reading Sauce,”—on proof by the plaintiff 
that he alone was entitled to the original receipt, and 
that on that ground his sauce had attained a high 
reputation in the market, an injunction was granted 


(k) 3 Be G. M. & G. 897 ; QoodfeUoxo v. Prince , 35 Ch. Div. 709. 

( l ) PinU v. Maison Pinlt, 1898, 1 Ch. 179. 

(m) Turton v. Turton, 42 Ch. Div. 128; Saunders v. Sun Life of 
Canada , 1894, I Ch. 537. 

(n) L. R.. 11 Eq. 446. 


Burgess v. 
Burgess ,—a 
man cannot be 
restrained 
from using his 
own name as 
vendor of an 
article j 


if there be no 
fraud on his 
part. 


Cocks v. 
Chandler, — 
use of word 
“ Original” 
restrained as 
a fraud on 
public. 
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Lord Cairns’s 
Act. 

Equity may 
give damages, 
where it has 
jurisdiction to 
grant injunc¬ 
tion or specific 
performance. 


May assess 
damages, with 
or without a 
jury, or direct 
an issue. 


against the use by the defendant of the word 
“ original,” as being a device to mislead the public ( o ). 
So also, and for the like reason, the use of the words 
“ Yorkshire Relish ” (p) } and of the words “ Camel 
Hair Belting ” {q\ unless duly qualified so as to pre¬ 
vent the deception, has been restrained. Also, the 
use of “wrappers,” enclosing packets of goods will be 
restrained, if their tendency (and apparent object) 
is to deceive (r). 

By Lord Cairnss Act (s), it was enacted, that in all 
cases in which a court of equity had jurisdiction to enter¬ 
tain an application for an injunction against a breach 
of any covenant, contract, or agreement, or against 
the commission or continuance of any wrongful act, 
or for the specific performance of any covenant, 
contract, or agreement, in all these cases it should 
be lawful for the same court, if it should think fit, 
to award damages to the party injured, either in 
addition to> or in substitution for } such injunction, and 
such damages might be assessed in such manner as 
the court should direct; and by subsequent sections 
of the Act, provision was made, for the assessment 
of damages, and for the trial of questions of fact,— 
either by a jury before the court itself, or by the 
court alone; also, for the assessment of damages, by 
a jury before any judge of one of the superior courts 
of common law at nisi prius , or at the assizes, or 
before a sheriff, as is usual upon writs of inquiry at 
common law (£). And under that statute, although 
the jurisdiction of the court was not thereby ex- 


(o) Raggett v. Findlater, L. R. 17 Eq. 29 ; Cheavin v. Walker, 5 Ch. 
Div. 850 ; Braham v. Brachim, 7 Ch. Div. 848. 

(p) Powell v. Birmingham (Yorkshire Relish Case), 1894, 3 Ch. 449; 
1896, 2 Ch. 54; 1897, A. C. 710; and see Cochrane v. M'Nish (the 
“club-soda” case), 1896, A. C. 225. 

(q) Reddaway v. Banham, 1896, A. C. 199. 

(r) Knott v. Marshall, W. N. 1894, p. 214. 

(#) 21 & 22 Viet. c. 27. 

(0 Jacques v. Millar, 6 Ch. Div. 153. 
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tended to cases where there was a plain common 
law remedy, and where, before the statute, the court 
would not have interfered (u) 9 — so that in cases 
where a plaintiff came to the court for the spe- Damages 
cific performance of a contract which could not be whefethecon- 
specifically performed at all, there damages could J ract c ? uld " ot 

, , • . r -n r Ji be performed 

not be given m lieu 01 specific performance (^), and at all. 
there could be no relief in a court of equity “ where 
the bill was filed for damages, and damages only” (x) f 
—still the court would give damages, as a general 
rule, where the damages were incidental to the 
relief by specific performance or injunction, and also 
where the evidence was insufficient to support a 
case for an injunction (y ); nevertheless, the court injunction, 
could not, in its discretion, give damages in lieu of damages,— 
an injunction, where the plaintiff made out his right right to. 
to an injunction (2),—more especially in the case of 
a continuing nuisance (a). Also, where the court 
had jurisdiction to compel specific performance of 
part of the contract, it had power under the statute 
to award damages also for the breach of another part 
of that contract, in respect of which it could not have 
compelled specific performance,— e.g ., in a case where 
the plaintiff had agreed to grant a lease to the 
defendant when and so soon as he (the defendant) 
should have built a new house on the land; and 
the defendant agreed to accept such lease when 
required, and to pull down an old house then 
standing on the land, and to build a new one on 
the site thereof,—it was held, that the plaintiff was 
entitled to damages for the non-building of the house, 


(u) Wicks v. HunU Johnson, 380. 

(t>) Rogers v. ChalltSs 27 Beav. 175 ; Scott v. 1 Payment, L. R. 7 Eq. 112. 
(x) Middleton v, Magnay , 2 H. & M. 237 ; Lewers v.' Earl of Shaft es- 
buiy t L. R. 2 Eq. 270. 

{y) City of London Brewery Company v. Tennants L, R. 9 Ch. App. 
212 ; Holland v. Worley , 26 Ch. Div. 578. 

(2) Krehl v. Burrells 10 Ch. Div. 146 ; Greenwood v. Hwnsey y 33 Ch. 
Div. 471 ; Martin v. Prices 1894, 1 Ch. 276. 

(a) Meuz v. City Electric Lighting Co.> 1895, 1 Ch. 2S7. 



678 


THE ORIGINALLY CONCURRENT JURISDICTION. 


and to specific performance of the contract to accept 
the lease,—Wood, V.C., saying: “ The defendant has 
“ agreed to accept a lease when required, and the 
“ court has therefore jurisdiction. . . . The court .having 
“therefore acquired jurisdiction, may give damages either 
“in addition to. or in substitution for. specific per- 
“ formance . The meaning of the statute can only be, 
“ that where the court has jurisdiction in the suit, 
“ it may award damages in substitution for specific 
“ performance ” (&); and note, that when damages 
are given, they are now given down to the date of 
assessment (c). But, of course, if the remedy by 
specific performance or for an injunction is altogether 
lost,— c.g.. through lapse of time,—the court cannot 
Repeal of even give damages (d). Lord Cairnss Act, ss. 3,4,6, 
Actf-Hthe 118 * an d 7> if may be observed generally, has been re- 
save S d icti<>11 pealed by the Statute Law Revision Act, 1881 (44 
& 4 5 Viet. c. 59); but the repeal is expressed to be 
“ without prejudice to any jurisdiction or principle 
“ or rule of law or equity established or confirmed ” 
by the repealed enactment; and consequently, the 
right to give damages in addition to or in lieu of an 
injunction, when that would be proper, is a jurisdic¬ 
tion still preserved to the Chancery Division ( e ). 


R ir i ?°*a t By Rolfs Act (f). it was enacted, that in all cases 

determination in which any relief or remedy within the jurisdiction 
£ 1 T 1 qUeS " fh e Court of Chancery was sought in any Chancery 
cause or matter, whether the title to such relief or 
remedy was or was not incidental to, or dependent 
upon, a legal right, every question of law or fact 
cognisable in a court of common law on the deter¬ 
mination of which the title to such relief or remedy 
depended, should be determined by or before the 


(6) Soames v. Edge. John. 669. 

(0) Hole v. Chard Union , 1894, I Ch. 293. 

{d) Lavery v. Pur sell. 39 Ch. Div. 508. 

(e) Krehl v. Bw'reU , supra ; Martin v. Price , supra. 
{/) 25 & 26 Viet. c. 42. 
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same court,—or, where more convenient, an issue or 
issues might be directed to be tried at the assizes,— 
but, in all cases, subject to the court’s being of 
opinion, in a matter of concurrent jurisdiction, that 
the case was properly brought into equity (//). 

By the Common Law Procedure Act, 1854 (A), s. injunction 
79, it was enacted, that in all cases of breach of con- J^mon Law- 
tract or other injury, where the party injured was Procedure Act, 
entitled to maintain and had brought an action , he 
might, in like case and manner as thereinbefore pro¬ 
vided with respect to mandamus, claim a writ of in¬ 
junction, against the repetition or continuance of such 
breach of contract or other injury, or against the 
committal of any breach of contract or injury of a 
like kind, arising out of the same contract, or relating 
to the same property or right; and he might, in the 
same action, include a claim for damages or other 
redress ( i ). 

Of course, now, under the Judicature Acts, the Judicature 
Chancery Division and the Queen’s Bench Division fffect”of. eneral 
are in all respects upon a level, each having its own 
original jurisdiction, and also all the original jurisdic¬ 
tion of the other, as regards all matters calling for 
an injunction, with or without damages or profits. 


(7) Durell v. Pritchard , L. R. I Ch. App. 244. 

(A) 17 & 18 Viet. c. 125. 

(i) Mayell v. Iligbty , 31 L. J. Exch. 329; Jessel v. Chaplin, 2 Jur. 
N. S. 931. 
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Origin of 
jurisdiction. 


Writ of par¬ 
tition at law, 
inadequate. 


CHAPTER XI. 

PARTITION. 

The ground of the equity jurisdiction in partition has 
been thus stated by Lord Redesdale:—“ In the case 
“ of the partition of an estate, if the titles of the parties 
“ are in any degree complicated, the difficulties which 
“have occurred in proceeding at the common law 
“ have led to applications to courts of equity for par- 
“ titions, which are effected by first ascertaining the 
'‘rights (soil, the undivided shares) of the several 
“ persons interested, and then issuing a commission to 
“ make the partition required; and upon return of the 
“ commission, and confirmation of that return by the 
“ court, the partition is finally completed by mutual 
“ conveyances of the allotments made to the several 
“ parties ” (a). 

The common law always allowed co-parceners to 
compel a partition; and the statutes 3 1 Hen. VIII. c. I, 
and 32 Hen. VIII. c. 32, gave the like right at the 
common law to other co-tenants,— scil. to joint tenants 
and to tenants in common (b ); but the common law 
remedy, which was by writ of partition, was early 
found to be inadequate and incomplete,—on account of 
the various and complicated interests which arose in 
the ownership of real estate, and because the courts 
of law were incapable of effectuating in fact the parti¬ 
tion by directing mutual conveyances; and for these 


(а) Mitford on Pleading, 120. 

(б) Mayfair Property Co. v. Johnston , 1894, 1 Ch. 50S. 
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reasons, coupled with the necessity for the discovery 
of titles and of making all appropriate compensatory 
adjustments, the courts of equity assumed a general 
concurrent jurisdiction with the courts of law in all 
cases of partition (c), and also extended their juris¬ 
diction to cases where a partition would not have been 
directed at law, as where an equitable title was set 
up (d) ; and latterly, the common law remedy by writ 
of partition was abolished altogether (e), although the 
right to a partition given by the old statutes still 
remained (/). 

A suit for partition might have been, and may cases in which 
be, maintained by any freehold tenant in possession, ^^teTor 
whether entitled in fee-simple or in fee-tail (y), or not. 
for life (h), or for any other freehold estate ( i ),—and 
apparently even when the co-owners are entitled only 
for a term of years ( k ),—provided only they are in pos¬ 
session ; and the decree or judgment would have been, 
and would be, binding on the remaindermen and re¬ 
versioners (/). But a suit for partition could not have 
been, and cannot be, maintained by a person interested 
as a co-tenant entitled only in remainder or reversion, 

—for it would be unreasonable, that a remainderman 
or reversioner should disturb the existing state of 
things, during the possession of the tenant for life or 
other prior tenant (m). Also, a partition will not be 
granted, when there is an overriding power or trust,— 
during the continuance of such power or trust (n ); 


(c) Agar v. Fairfax , L. R. 2 Eq. 440. 

(d) Wills v. Slade, 6 Yes. 498 ,* Cartieright v. Pulteney, 2 Atk. 380. 

(e) 3 & 4 Will. IV. c. 27, s. 36. 

(/) Mayfair Property Co. v. Johnston , supra. 

(<7) Brook v. Hartford, 2 P. Wms. 518. 

(h) Oaskell v. Gaskell t 6 Sim. 643. 

(t) Hobson v. Sherwood , 4 Beav. 184. 

\k) Baring v. Nash, I V. Sc B. 551. 

(/) Oaskell v. Oaskell , supra. 

(m) Evans v. Bagshaw t L. R. 5 Ch. App. 340. 

(n) Swaine v. Denby, 14 Ch, Div. 326; Biggs v. Peacock, 22 Ch. 
Div. 284; Boyd v. Allen, 24 Ch. Div. 622. 
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and, of course, a bill or action for partition will not 
lie, where the purpose of the action is not partition but 
to prove the legal title (0 ); moreover, the titles of 
the parties must, in every partition action, have one 
Properties common root (p). And as regards the properties of 
partition may which a partition may be decreed, these include 
be decreed. manors, and freehold corporeal estates generally ( q ) ; 

also, advowsons (r), and rent-charges (s); also, lease¬ 
holds for years (t)\ and [since the Copyhold Act, 
1841 (4 & 5 Yict. c. 35), now repealed, but its pro¬ 
visions in this particular re-enacted, by the Copyhold 
Act, 1894] ( u ), copyhold hereditaments ( v ). 

In suits for partition, difficulties often arise from 
the incapacity of some or one of the persons inter¬ 
ested in the property. It was accordingly provided, 
by the Trustee Act, 1850 (13 & 14 Yict. c. 60), s. 
30, as regards judgments or decrees for a partition, 
and by the Partition Act, 1868 (31 & 32 Viet, c, 
40), s. 7, as regards judgments for a sale in lieu of 
partition—a subject hereinafter treated of—and it 
has now been provided, by the Trustee Act, 1893 
(56 & 57 Viet. c. 53), s. 31, that the court may de¬ 
clare, that any of the parties to the suit are trustees 
of the land, or of any part thereof, within the mean¬ 
ing of the Trustee Act, 1893; or that the interests 
of unborn persons who might claim under any party 
to the suit, or by other ways mentioned in the Act, 
are the interests of persons who, upon coming into 
existence, will be trustees within the meaning of the 
Act; and thereupon, as to any lunatic or person of 


Provisions of 
Trustee Act, 
1850, and of 
Trustee xVct, 
1892, when 
persons in¬ 
terested are 
under inca¬ 
pacity. 


(0) Giffard v. Williams, L. R. 5 Ch. App. 546 ; Whetstone v. Dcwis, 
l Ch. Div. 99. 

{p) MiUer v. Warmington, 1 Jac. & \V. 493. 

($) Ilanbury v. Hussey , 14 Reav. 153. 

(r) Johnstone v. Baber, 6 De G. M. & G. 439. 

{s) Rivis v. Watson, 5 Mee. & W. 255. 

\t) Ames v. Comyns , 16 W. R. 74.. 

(u) 57 & 58 Viet. c - 46, s. 87. 

(v) Clarke v. Clayton , 2 Giff. 333. 
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unsound mind, the Lord Chancellor, intrusted by the 
sign manual with the care of the persons and estates 
of lunatics, may, by virtue of the Limacy Act, 1890 Lunacy Act, 
(53 Viet. c. 5), s. 135,—and as to all others, the vfswnof™ - 
Chancery Division or any judge thereof may, by 
virtue of the Trustee Act, 1893, s. 31,—make such 
orders as to the estates, rights, and interests of such 
persons, born or unborn, as he or the court might, 
under the provisions of the Act, make concerning 
the estates, rights, and interests of trustees, born or 
unborn; and accordingly, if any of the persons in¬ 
terested are infants, lunatics, or persons of unsound 
mind, the proper court will carry into effect the 
decree for partition, or for a sale in lieu of partition, 
by making an order vesting their shares in, or direct¬ 
ing a conveyance of their shares by, such persons as 
the court shall direct (a?). 

Formerly, a partition was usually made by a com- Difficulties, 
mission issued to inspect and apportion the estate pert”small, of 
among the several persons entitled; but where the t?Smt<> ar * 
property was small and the persons interested were « ff ect. 
many, the difficulties and inconveniences of a par¬ 
tition were often so great as to render the partition 
the reverse of beneficial,— e.g. } in one case (y), upon 
the partition of a house, the commissioners allotted 
to the plaintiff the whole stack of chimneys, all the 
fireplaces, the only staircase, and all the conveniences 
in the yard; and the Lord Chancellor said, he did 

not know how to make a better partition . But these Now remedied 
. • •• • i by sale under 

inconveniences have now, in great measure, been re- partition Acts, 
moved by the Partition Act, 1868, amended by the Jg^ and 
Partition Act, 1876 (39 & 40 Yict. c. 17) (2), by 
which it is provided, that in a suit for partition,— 
being a suit in which a partition might be made,— 


(x) Davit v. Ingram , 1897, I Ch. 477. 

(y) Turner v. Morgan y 8 Ves. 143 ; II Ves. 157. 
(2) Praynell v. Battcn y 16 Ch. Div. 36a 
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(a.) Sect. 4,— 
a moiety or 
upwards. 


(6.) Sects. 3 and 
5,—less than a 
moiety. 


Judgment for 
partition, or 
sale in lieu 
thereof,—form 
of, and mode 
of obtaining. 


the court may direct a sale in lieu of a partition, 
and a distribution of the proceeds of sale amongst 
the parties entitled according to their shares and 
interests; for, by the Partition Act, 1868, s. 4, if a 
moiety or upwards of the co-tenants request a sale, 
the court is to decree a sale,—unless the other co- 
tenants show reason to the contrary (a), the burden 
of proof being in this case upon the parties resisting 
a sale (&) ; and, by sects. 3 and 5, if one or more (less 
than a moiety) of the co-tenants request a sale, the 
court may in its discretion direct a sale,—by sect. 3, 
if it appears to the court that, by reason of the nature 
of the property or of the number of the parties in¬ 
terested or presumptively interested, or of the absence 
or disability of some of the parties, or of any other 
circumstances, a sale of the property and a distribu¬ 
tion of the proceeds would be more beneficial than 
a partition, and notwithstanding the dissent or dis¬ 
ability of any others (c); and by sect. 5, if any co-tenant 
requests a sale in lieu of a partition,—unless the 
parties resisting a sale, or some of them, undertake 
to purchase the share of the party requesting a sale; 
and in case of such undertaking being given, the 
court may, in its discretion, order a valuation of the 
share of the party requesting a sale ( d ), or may refuse 
to direct a sale ( e ). 

The decree or judgment directing a partition, or a 
sale in lieu thereof, is usually obtained on motion for 
judgment duly set down and taken as a short cause; 
and this practice is invariable, where the defendant 
(as he usually does) makes default in delivering a 
defence ; but should the defendant deliver a defence, * (*) 


(a) Drinkivater v. Ratdiffe , L. It. 20 Eq. 528. 

(b) Wilkinson v. Joberns , L. R. 16 Eq. 14 ; Porter v. Lopes, 7 Ch. 
Div. 358. 

(c) Gilbert v. Smith , 11 Ch. Div. 78. 

(a) Williams v. Barnes , L. R. 10 Ch. App. 204. 

(*) Richardson v. Peary, 39 Ch. Div. 45. 
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and therein admit tlic plaintiffs title, the decree or 
judgment will be made on ordinary motion (/); and, 
in a proper case, the decreo or judgment will order 
an account of the rents and profits for the six years 
last preceding the issue of the writ of summons in 
the action (y). In the general case, the judgment 
simply refers the action to Chambers for certain in¬ 
quiries to be taken as to the persons entitled, and 
directs a sale only if it is certified that all such 
persons are parties or (in effect) parties to the action 
(h ); but if (as will occasionally happen, where the 
property is small and the title simple) (i), the title 
is made out at the hearing or trial, an immediate 
sale will be directed by the judgment (Jc) ; and usually Sale,—mode of 
all the co-owners (other than the party having effecfcuatm &* 
the conduct of the sale) have leave to bid (l ); and 
an inquiry may sometimes be usefully added re¬ 
garding incumbrances (m),—but the incumbrancers 
are not to be made parties to the action itself (n) ; 
and there may also be an inquiry as to occupation 
rent, when one of the co-tenants has been in posses¬ 
sion of the property; but, semble, this occupation 
rent, being only a personal claim, will not hold good 
as against a mortgagee of the co-tenant (0). The 
salo is usually carried out under the direction of the 
court; but under Order li. Rule a (December 1885), 
the court may, with a view to avoiding expense or 
delay, or for other good reason, direct the sale to be 
carried out by proceedings altogether out of court, 
the proceeds of the sale being in that case usually 


(/) Burnell v. Burnell , 11 Ch. Div. 213 ; Order xxxii. Rule 6 (1883). 
(p) Burnell v. Burnell, supra. 

(A) Senior v. Hereford , 4 Ch. Div. 494. 

(i) Wood. v. Gregory, 43 Ch. Div. 82. 

(&) Lees v. Covlton, L. R. 20 Eq. 20. 

{l ) Field v. Dracup , 1894, 1 Ch. 59. 

(m) Fawthrop v. Stocks , W. N. 1884, p. 118. 

(«) Sinclair v. James, 1894, 3 Ch. 554. 

(0) Hill v. Hickin, 1897, 2 Ch. 579. 
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Costs of the 
action. 


brought into court; and this rule would apparently 
be applicable in all cases (p). The costs of all parties 
are provided for on further consideration (q ),—only 
one set of costs being allowed in respect of each 
share (?•). 


(p) Sti'ugnell v. Strugnell , 27 Ch. Div. 25S. 

(q) Belcher v. Williams , 45 Ch. Div. 510. 

(r) Catton v. Banks, 1893, 2 Ch. 221 ; Ancell v. Rolfc , W. X. 1896, 
p. 9. 
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CHAPTER XII. 


INTERPLEADER, 


Interpleader in equity was, where two or more 
persons, whose titles were connected (by reason either 
of one being derived from the other, or of both being 
derived from a common source), claimed the same 
thing from a third person, and he, not knowing to 
which of the claimants he ought of right to render 
it, feared he might be hurt by one or other of them; 
and in such a case, he exhibited a bill of inter¬ 
pleader against both, stating their several claims and 
his own position in regard to the matter, and 'praying 
that the claimants might inteiylead , so that the court 
might adjudge to which of them the thing be¬ 
longed,—and if any action had been brought by either 
claimant against him concerning the subject-matter 
in dispute, he also prayed that such claimant might 
be restrained from proceeding with that action {a). 
The remedy of interpleader existed also at the com¬ 
mon law; but (prior to the statutes i & 2 Will. IV. 
c. 58, and 23 & 24 Viet. c. 126) the remedy at law 
had a very narrow range of application, lying only 
in the case of a joint-bailment by the claimants ( h ); 
wherefore the jurisdiction in equity was more exten¬ 
sively available. 


Interpleader 
in equity,— 
where two or 
more persons 
claim the same 
thing from a 
third person. 


Interpleader 
at law, origin¬ 
ally only in 
cases of joint- 
bailment. 


In order that a party might interplead in equity, 


(а) Jones v. Thomas , 2 Sim. & Giff. 186; Prudential Assurance Com - 
pany v. Thomas , L. R. 3 Ch. App. 74. 

(б) Crawshay v. Thomton f 2 My. & Cr. 1,21. 
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Mitchell v. 
Hayne ,— 
plaintitf to a 
bill of inter¬ 
pleader must 
nave bad no 
personal 
interest in 
the subject- 
matter. 


Excepting 
(now) for his 
costs and 
charges. 


it was essential, that he should have no personal 
interest in the subject-matter; and in a case there¬ 
fore where the plaintiff, an auctioneer, had sold an 
estate, and the purchaser subsequently commenced 
an action against him for the return of his deposit, 
and the plaintiff thereupon commenced his action of 
interpleader against the vendor and the purchaser, 
and prayed an interpleader and injunction, offering 
to pay the deposit money into court after deducting his 
commission ,—the Vice-Chancellor refused the bill (c), 
saying: “ Interpleader is where the plaintiff is the 
“ holder of a stake which is equally contested by the 
“ defendants, and as to which the plaintiff is wholly 
“ indifferent between the parties , and the right to which 
“ will be fully settled by the interpleader between 
“ the defendants ” ( d ). And in accordance with that 
decision, it has now been provided, by Order Ivii. 
Rule 2 (1883), that the applicant for the interpleader 
summons provided by that order,—and who is in¬ 
variably the defendant in the action,—must satisfy 
the court that he claims no interest in the subject-matter 
in dispute other than for his costs or charges (e), and 
that he is willing to pay or transfer the subject- 
matter into court, or to dispose of it as the court 
may direct. It is to be noticed, however, that when 
the dispute is between two rival (or competing) 
auctioneers,— one of whom claims (say, £35), for his 
commission in respect of the sale of a house, and 
sues the defendant (the owner of the house) for such 
commission, and the other of the two auctioneers 
claims (say, A25) for his commission in respect of 
the sale of the same house (for the defendant),—that 
is not a case in which the defendant may have an 


(c) Mitchell v. Hayne, 2 Sim. & Stu. 63 ; and see Order lvii. Rule 2, 

1883. 

(d) Attenborough v. St. Katherine Docks Co., 3 C. P. D. 373, 467. 

\e) Oeh'uder v. Ploton , 25 Q. B. D. 13. 
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interpleader, the dispute not being in respect of one 
and the same subject-matter (/). 

Further, in the equitable interpleader, the plain- Crawshay v. 
tiff, besides having had no personal interest in the vUintiiPmu&t 
subject-matter, must also have been under no ba * ebeen 
personal liability to either of the claimants; and personal 
therefore, in a case where A. deposited certain iron ia 11 y * 
with B. & Co., who were wharfingers, and afterwards 
directed them to deliver it to C.; and C. applied to 
B. & Co. to know the particulars of the iron held by 
them on his account, and B. & Co. thereupon wrote 
a letter to C., saying that, in compliance with his 
request, they annexed a note of the landing weights 
of the iron transferred into his name by A., and now 
held by them (B. & Co.) at his ( C.’s ) disposal; and B. 

& Co. subsequently received notice from D. that the 
iron belonged to him (D.); and B. & Co. upon that 
filed a bill of interpleader against C. & D.,—it was 
held, that they could not maintain interpleader,—/or, 
after their letter to C.> he (C.) had a right against them 
independently of the question whether D. was or was 
not entitled to the iron; in other words, the plaintiff 
had, by reason of that letter, come under “ a personal 
“ obligation to C. independently of the question of pro - 
“ pertyf and that personal obligation was not a right 
that could be disposed of on the interpleader (g ). 

It was sufficient to give to the Court of Equity interpleader, 
jurisdiction in interpleader, if the title of one of uti^w^iegai 
the claimants was legal and the title of the other and the other 
was equitable (h) ; and it was not necessary, that 
the titles of both claimants should be legal or should 
be equitable,— e.g ., if a debt had been assigned, and 
a controversy arose between the assignor and the 


(/) Gr<atorex v. Shackle , 1895, 2 Q. B. 249 
(#) Crawshay v. Thomton y 2 My. & Cr. I, 19. 

(A) Paris v. Qilfotm , Coop. 56; Morgan v. Mar sack , 2 Mer. 107. 


2 X 
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assignee respecting the title, a bill of interpleader 
might have been brought by the debtor to have the 
point settled to whom he should pay the debt (i ); 
and in fact, where one of the claims was purely equi¬ 
table, it was formerly indispensable to come into 
equity,—for in such a case there could have been no 
interpleader at law (k ); but after the Common Law 
Procedure Act, i860, courts of law would, on an 
interpleader issue, have taken into consideration the 
No inter- equitable rights of the parties ( l ). On the other 
formerly, in hand, in the case of two adverse independent legal 
independtnT 86 titles, the party holding the property was not entitled 
legal titles. to interplead in equity, — for that would have been 
to assume the right to try merely legal questions (m). 
But all these distinctions have now become obsolete 
since the fusion of law and equity, it having been 
Secus , now. now provided generally, by Order lvii. Rule 1 (1883), 

that relief by way of interpleader may be granted, 
wherever the person seeking the relief (and who is 
usually called the applicant) is under liability for 
any debt, money, goods, or chattels, for or in respect 
of which he is, or expects to be, sued by two or 
more persons making adverse claims thereto (and 
who are usually called the claimants); and by rule 
3, the applicant is not to be disentitled to relief, by 
reason only that the titles of the claimants have not 
a common origin, but are adverse to and independent 
of one another. 


Agent could 
not have inter- 
pleaderagainst 
his principal. 


It was a settled rule of law, and of equity also, 
that an agent should not be allowed to dispute the 
title of his principal to property which he had 
received from or for his principal ( n ); and the 


(i) Wright v. Ward, 4 Russ. 215. 

\k) Bolton v. Williams , 4 Bro. C. C. 309. 

\l) Rusden v. Pope, L. R. 3 Ex. 269. 

(m) Pearson v. Cardon , 2 Russ. & M. 606, 610. 

(n) Dixon v. Hammond , 2 B. k Aid. 313. 
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agent could not therefore in general interplead, 
although in exceptional cases he might do so,— e.g. } 
if the principal had created an interest in (or lien 
on) the fund or property in favour of a third person, 
and the nature and extent of that interest or lien 
was in controversy between the principal and such Except where 
third person, then the agent might, for his own created^ Pen 
protection, have had interpleader, to compel the a 

principal and such third person to litigate their 
respective titles to the fund or property (0). Also, 
a tenant could not in general have had interpleader Tenant could 
against his landlord and a stranger claiming under U^inst his lU 
a title adverse to the landlord,—for a bill of inter- landlord and 

. .a stranger 

pleader was, where two persons claimed of a third the claiming by a 
same debt or the same duty, and in the case of an title. m ° ant 
adverse claimant it was clear he could not be claim¬ 
ing the same debt,—for the rent due upon the demise 
was a different demand from that which some other 
person might have upon the occupation of the premises (p). 

But equity would, even in the case of a tenant, have Cases where a 
granted relief by way of interpleader, if the persons bring abiiiof 
claiming the same rent claimed in privity of contract interpleader, 
or of tenure, as in the case of a mortgagor and a 
mortgagee, and as in the case of a trustee and a 
cestui que trust; or where an estate was ,settled to 
the separate use of a married woman, of which the 
tenant had notice, and the husband had been in 
receipt of the rents (#),—for in cases of this sort, the 
tenant did not in fact dispute the title of his land¬ 
lord, but he affirmed that title, and the tenure and 
contract by which the rent was payable, and put 
himself upon the mere uncertainty of the person to whom 
he was to pay the rent . 


(o) Smith v. Hammond , 6 Sim. io ; Wright v. Ward , 4 Russ. 220. 
(i>) Dungey v. Angove , 2 Ves. Jr. 310; Cook v. Rosslyn, 1 Giff. 
167. 

(9) Clarke v. Byne, 13 Ves. 383; Johnson v. Atkinson, 3 Anst. 
798 . . 
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Sheriff seizing 
goods could 
not have inter¬ 
pleader. 


Secus, now. 


Affidavit of 
no collusion. 


A bill of interpleader could not have been filed by 
a sheriff’ who had seized goods in execution against 
two or more persons putting forward adverse claims 
to the property,— scil. because interpleader lay “where 
“ two persons claimed of a third the same debt or 
“ the same duty,” and by the seizure the sheriff (it 
was said), as to one of the defendants, admitted him¬ 
self a wrong-doer (r); nevertheless, equity would 
have allowed interpleader by a sheriff, where there 
were conflicting equitable claims on the property 
which he had seized (5) ; and latterly, under the 
statute 1 & 2 Will. IY. c. 58, the benefit of inter¬ 
pleader was extended to the sheriff; and, by Order 
lvii. Rule 1 (1883), it has now been provided gene¬ 
rally, that relief by way of interpleader may be 
granted, wherever the applicant in interpleader is 
the sheriff, or other officer charged with the execu¬ 
tion of process by or under the authority of the 
court, and claim is made to any money, goods or 
chattels taken or intended to be taken in execution 
under any process, or to the proceeds or value of 
any such goods or chattels, by any person other 
than the person against whom the process issued. 

Moreover, the plaintiff in a bill of interpleader 
was required in all cases to satisfy the court, that 
he was not colluding with either of the claimants. 
Lord Redesdale (t) states the matter thus:—“ As the 
“ sole ground on which the jurisdiction of the court 
“ in interpleader is supported is the danger of injury 
“ to the plaintiff (soil, the applicant) from the doubt- 
“ ful titles of the defendants (scil. claimants), the 
“ court will not permit the proceedings to be used 
“ collusively, to give an advantage to either party; 


(r) SHngsby v. Boulton , I V. & R. 335. 

(«) Hale v. Saloon Omnibus Co., 4 Drew. 492; Dutton v. Furness, 
35 Beav. 461. 

(t) Mitford on Pleading, p. 49 ; Errington v. Att.-Qen., I Jac. 205. 
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“ nor will it permit the plaintiff (sdl. applicant) to 
“ delay the payment of money due from him, by 
“ suggesting a doubt to whom it is due; therefore 
“ to a bill of interpleader the plaintiff must annex 
“ an affidavit, that there is no collusion between him 
“ and any of the parties; and if any money is due 
“ from him, he must bring it into court, or at least 
“ offer to do so, by his bill; ” and, under the present 
practice, an affidavit of no collusion is expressly 
required by Order lvii. Rule 2 (1883). And gene¬ 
rally, under the present practice, and in particular 
under Order lvii. (1883), the application for an inter¬ 
pleader summons is made to a judge at Chambers; 
and if made by a defendant, it is made at any time 
after service of the writ in the action; and if made 
by the sheriff, it is made immediately after he has 
seized the goods in execution; and where the sheriff 
interpleads, the court may order a sale of the whole, 
or of any part of the goods, without prejudice to the 
question of the title thereto ; and the question of title 
may be decided summarily,—but more often an issue 
of fact will be ordered to bo tried, or an issue of law 
to be raised, on a special case stated between the 
claimants (u ); or the whole matter may (in a pro¬ 
per case) be transferred into the County Court ( v ). 
When the Court orders a sale of the goods, it may 
also (and usually will) go on and direct the applica¬ 
tion of the sale-proceeds—“ in such manner and upon 
such terms as shall be just ( x ). 


(u) Burstall v. Bryant, 12 Q. B. D. 103; Robinson v. Tucker , 14 
Q. B. D. 371 ; Dawson v. Fox , ib. 377. 

(v) Judicature Act, 1884 (47 & 48 Viet. c. 51), s. 17. 

(x) Order lvii. Rule 12 ; Forster v. Clowser , 1897, 2 Q. B. 362 ; 
Stem v. Tegner, W. N. 1897, p. 154. 


Procedure 
on inter¬ 
pleader. 
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PART IV. 

THE [NOW OBSOLETE] AUXILIARY 
JURISDICTION. 


The Auxiliary In proceeding to treat of this branch of the juris- 
as such , is ’ diction in equity, it is to be observed, that it is now 
now obsolete. 0 b S0 i e t, e as a separate jurisdiction peculiar to equity ; 

and its place is now supplied by much simpler and 
speedier modes of procedure in general; but this 
part, although obsolete, is retained,—because, for the 
due application of these substituted simpler pro¬ 
cesses, the principles herein expounded are still 
necessary to be known and understood. We propose 
discussing this now obsolete jurisdiction in the fol¬ 
lowing sections:— 

Section I .—On Discovery. 

Discovery. A bill of discovery was a bill which asked no 

relief, but simply discovery; and it was usually for 
discovery of facts resting in the knowledge of the 
defendant, or of deeds or writings in the possession 
or power of the defendant; and the object of the 
discovery was, to maintain some action or other pro¬ 
ceeding in a court of law. In order to maintain a 
bill of discovery, the action must have been already 
commenced at law,—unless, indeed, the object of 
the discovery was to ascertain in fact who was the 
proper defendant at law (a ); and the equitable juris¬ 
diction to grant discovery arose from the inability 


(a) Any ell v. Angcll, I Sim. k Stu. 83. 
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of the courts of common law to compel discovery jurisdiction 
by the parties to the suit, or to compel the produc- graXdis-* 0 
tion of material documents in the custody or power 

J A origin of, 

of the parties. A bill of discovery might have been 
resisted upon the following (among other grounds), Defences to a 
•namely:—(1.) That the subject was not cognisable J?overy dl8 
in any court of justice; (2.). That the value of the 
suit was beneath the dignity of a court of equity; 

(3.) That the court would not order discovery for 
the particular court for which it was wanted; (4.) 

That the plaintiff, by reason of some personal dis¬ 
ability, was disentitled to the discovery; (5.) That 
the plaintiff had no title to the character in which 
he sued, or (6.) had no interest in the subject- 
matter ; (7.) That the defendant was not answerable 
to the plaintiff, but (if at all) to some other person; 

(8.) That the defendant was not bound to discover 
his own title, or (9.) was protected, and in fact, for¬ 
bidden by the policy of the law, from making the 
discovery; (10.) That the defendant would or might, 
by the discovery, subject himself to some criminal 
prosecution, or to a penalty or forfeiture ; (11.) That 
the defendant was a mere witness; and (12.) That 
the discovery was not material at the then stage of 
the action, or that the plaintiffs right to it depended 
upon the prior decision of some matter in dispute 
between himself and the defendant. And with com¬ 
paratively slight modifications, all these defences are 
still open to either party to an action, as objections 
which he may take to discovery under the present 
practice,—whether sought to be obtained by interro¬ 
gatories, affidavit of documents, or otherwise ( b ). 

By way of illustrating some few of these various illustrations, 
defences, it may be mentioned :—(I.) That an heir- 


(6) LyeU v. Kennedy , 8 App. Ca. 217 ; Kennedy v. Lyell, 9 App. Ca. 
81 ; Emmerton \. Ind , 12 App. Ca. 300. 
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at-law could not, during the life of his ancestor, have 
obtained discovery of the title-deeds of the ancestors 
estate,—for he (the heir) had no present title what¬ 
ever ; but an heir-in-tail was entitled to see the 
deed creating the estate-tail,—for, by reason of the 
statute De Donis , he (the heir-in-tail) had a pre¬ 
sent and existing title. (2.) If it clearly appeared, 
that the action was not maintainable at law, the 
discovery must have been useless, and therefore 
would have been refused (c ); on the other hand, if 
the point was fairly open to doubt, the discovery, 
as it might prove useful in the action, would in 
general have been granted (d ),—unless it was of a 
kind to be not material at the then stage of the 
action. But, (3.) No discovery would be granted for 
any action not purely civil, or where the effect of it 
would be a confiscation of the defendant's property 
(e)] and it was also well established, that no dis¬ 
covery would be granted,—against a married woman 
to compel her to disclose facts which might charge 
her husband; or against a person standing in a rela¬ 
tion of professional confidence, to disclose the secrets 
of his client; or against a public officer, to disclose 
the secrets of his department; and, of course, where 
the objection to the discovery was, that the defend¬ 
ant was a mere witness, and had no interest in the 
suit, he might be examined in the suit as a witness, 
and there was therefore no need for any discovery in 
aid . Also, courts of equity would not have granted 

Discovery,— discovery in aid of an action in another court, if the 
posea^efused. l atter court was competent to give discovery, and 
had always been so competent; but courts of equity 
did not lose the jurisdiction to grant discovery in 
aid of an action at law, merely because the courts of 
common law, subsequently (soil, by the statutes 14 


(c) Lord Remington v. Mamell , 13 Ves. 24a 

(d) Thomas v. Tyler , 3 Younge k Col. Er. 255. 

(e) United States of America v. M'Rcic, L. R. 3 Ch. App. 79. 
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& 15 Viet. c. 99, and 17 & 18 Viet. c. 126) acquired 
the like jurisdiction (/) ; and it was not, in fact, 
until the Judicature Acts, 1873-95, that the pecu¬ 
liar jurisdiction of equity (to grant discovery in aid) 
became obsolete and superfluous (y). So also courts No discovery 
of equity would not have granted discovery in aid t™tion°—* rbl " 
of a voluntary arbitration (h\ but would have done UD * e . ss arbi * 

. _ * \. . t ration 

so m aid of a compulsory arbitration m an action ( i ). compulsory. 

It seems, however, that a defendant may not now ob¬ 
ject (£), but formerly he might always have objected, 
to discovery, if he was a bond fide purchaser for value 
without notice of the plaintiffs claim (Z). 


Section la.—On Bills to Perpetuate Testimony; and to 
take Evidence De bene esse. 

Bills to perpetuate testimony were a branch of the (a.) Bills to 
law of discovery in equity, the object of these bills testanony!— 
being to preserve,—that is, to perpetuate,—evidence ob J’ ect of * 
when it was in danger of being lost, before the 
matter to which it related could be made the sub¬ 
ject of judicial investigation. The depositions taken 
under the decree or order made in such suits were 
not published until after the death of the witnesses; 
and for this reason chiefly, courts of equity did not 
generally entertain such bills,—unless where it was 
absolutely necessary to prevent a failure of justice 
(m), or unless where the preservation of the evidence 
would clearly tend to prevent future litigation (n), 
or to defeat such litigation if commenced (0). If, 


(/) British Bmp. Shipping Co. v. Somes , 3 K. k J. 433. 
ig) Orr v. Diaper , 4 Ch. Div. 92. 

(h) Street v. Rigby , 6 Ve». 821. 

(i) British Emp. Shipping Co. v. Somes, 3 K. & J. 333. 

(Ic) Emmerson v. Ind, 12 App. Ca. 300. 

(Z) Stanhope v. Earl Vei'ney, 2 Eden, Si ; Willoughby v. Willoughby, 
1 T. R. 763. 

(m) iXanover v. Uomfray , 13 Ch. Div. 380. 

(n) Mitford, PL 172, 173. 

(o) Brooking v. Maudslay , 38 Ch. Div. 636. 
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If matter 
could be at 
once litigated, 
equity re¬ 
fused to per¬ 
petuate testi¬ 
mony. 


But equity 
would not 
refuse, if the 
matter could 
not by any 
means be at 
once litigated. 


Equity would 
not perpetuate 
evidence of a 
right which 
might be 
barred. 

Under 5 & 6 
Yict. c. 69, 
every species 
of right en¬ 
titles a 
plaintiff to 
this remedy. 


Before the 
statute, a mere 
expectancy or 
spes succes - 
tionis was not 
enough. 


therefore, it were possible that the matter in con- 
troversy could be made the subject of immediate 
judicial investigation by the party who sought to 
perpetuate the testimony, there was no reason for 
giving him the advantage of deferring his pro¬ 
ceedings to a future time, and of substituting written 
depositions for vivd voce evidence {p)\ but if the 
party who filed the bill could not bring the matter 
into immediate judicial investigation (which might 
have happened when his title was in remainder),— 
or if he himself was in actual possession of the pro¬ 
perty,—in either of these cases, equity would have 
entertained a suit to perpetuate the testimony (q). 
Formerly, also, the court declined to entertain a 
bill to perpetuate testimony, in support of a right 
which might be immediately barred,—as in the case 
of a remainderman filing a bill against the tenant-in¬ 
tail in possession (r); but, by the statute 5 & 6 Viet, 
c. 69, any person who Avould, under the circum¬ 
stances alleged by him to exist, become entitled, 
upon the happening of any f uture event , to any honour, 
title, dignity, or office, or to any estate or interest in 
any property, real or personal, the right or claim to 
which could not by him be brought to trial before 
the happening of such event , has now been enabled to 
file a bill in Chancery, to perpetuate any testimony 
which might be material for establishing such claim 
or right ( s ). Before this statute, a mere expectancy 
or spes successionis , as that of an heir-at-law, was not 
considered sufficient to sustain a bill to perpetuate 
testimony, though any interest, however small or 
remote, even though contingent, which the law 
would recognise, entitled a party to the relief ( t ). * (*) 


(p) Ellice v. Roupell (No. 1), 32 Beav. 299. 

(9) Earl Spencer v. Peek, L. R. 3 Eq. 415. 

(r) Durtley v. Fitzhardiiuje, 6 Ves. 251. 

(*) Campbell v. Earl of Dalhoune , L. R. X H. L. Sc. App. 462. 
(0 Durdey v. Fitzhardinge , 6 Ves. 251. 
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Also, a bill to perpetuate testimony was formerly And there 
only allowed, where some right to property , as dis- ^ensome 
tinguished from an office or dignity , was involved to P r °- 
(?<); but now, under the Legitimacy Declaration Act, Legitimacy 
1858 (v), the Probate and Divorce Division, or in- ^darauon^ 
deed any Division of the High Court, is empowered, perpetuation 
on the petition of certain persons specially interested, uiden imony 
to made decrees declaratory of the legitimacy or ille¬ 
gitimacy of any such petitioners or of the validity or 
invalidity of the marriages of the parents or grand¬ 
parents of the petitioner, or of his own marriage, 
or of his right to be deemed a natural born subject 
(#); this statute does not, however, extend, e.g ., to 
a petitioner claiming to be declared entitled to an 
honour or baronetcy ( y ). And it may be stated 
generally, that since the Judicature Acts, which The Judica- 
contain no specific provision on the matter, an action effeefc^of. 8 ” 
in the nature of a bill to perpetuate testimony may 
still lie, upon the grounds and under the circum¬ 
stances upon and under which it previously lay (z). 

Bills to take testimony de bene esse , and bills to (6.) Bills to 
take the testimony of persons resident abroad, to ^ k ^ s ^ 01 
be used in suits actually pending in the courts , were 
another branch of the law of discovery in equity; 
and there was this broad distinction between bills 
of this sort and bills to perpetuate testimony, that How dis- 
the latter could be brought by persons only who frombrn^to 
were in possession or who could show title, and who perpetuate 

A . . testimony. 

could not for the time being sue at law; while bills 
to take testimony de bene esse might be brought, not 
only by persons who were in possession or who could 
show title, but also by persons who were out of 


(u) Toumskend Peerage Case, 10 Cl. k Fin. 289. 

(v) 21 k 22 Viet. c. 93. 

(s) Frederick v. A It.-(Jen,, L. R. 3 P. k M. 270. 

(y) Frederick v. Att.-Qen., L. R. 3 P. k M. 196. 

(2) In re Stoer , 13 Q. B. D. 120; Bute ( Marquess ) v. Jame*> 33 Ch. 
Div. 157. 
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Grounds for 
exercising the 
jurisdiction. 


The Judica¬ 
ture Acts,— 
effect of. 


(a.) Bills quia 
timet. 


possession and who showed no title, or only the title 
in dispute, and who were then actually litigating the 
matter at law,—for bills de bene esse could be brought 
only when an action was then depending, and not 
before (a). Such bills would be entertained, where 
important witnesses were so old and infirm that they 
could not safely travel, or were in a precarious state 
of health, or were abroad at the time of trial,—or 
wherever, in fact, the justice of the case appeared 
to require it ( b ). But the equity jurisdiction, with 
reference to testimony de bene esse , and to take the 
evidence of persons resident abroad, became of con¬ 
siderably less practical importance, after the courts of 
Common Law were invested with ample powers for 
that purpose by the statutes 13 Geo. III. c. 63, s. 44, 
and 1 Will. IY. c. 22, s. 1 ; and, of course, under the 
Judicature Acts, in lieu of a bill or action to take 
evidence de bene esse , there would now be a mere 
order to examine de bene esse , obtained (under Order 
xxxvii. Buie 5) from the court or judge before whom 
the action or matter is proceeding, on a summary 
application in the pending cause or matter. 


Section II.— On Bills Quia timet; and Bills of Peace . 

Bills quia timet were in the nature of writs of pre¬ 
vention or of precaution,—the plaintiff seeking the 
aid of the court, because he feared {quia timet) some 
future probable injury to his rights or interests, and 
not because an injury had already actually occurred 
to them which required relief (c). The nature of 
the relief given in such cases by courts of equity 
was dependent on circumstances; for these courts 


(a) Angell v. Angell , I Sim. & Stu. 83. 

(b) Warner v. Mosses, 16 Ch. Div. 100; Uanover v. Homfray , 19 Ch. 
Div. 224. 

(c) l/obbs v. Wayet , 36 Ch. Div. 256. 
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interfered sometimes by the appointment of a re- Appointment 
ceiver of the rents or other income,—sometimes by 0 receivers - 
an order to pay a pecuniary fund into court,—some¬ 
times by directing security to be given or money to Directing 
be paid over, or a sufficient indemnity to be given,— be C given. t0 
and sometimes by the mere issuing of an injunction Granting 
(1 d), or other remedial process,—the Courts in all in i unctlon8 * 
cases adapting their relief to the precise nature of 
the particular case and the remedial justice required 
by it. And even since the Judicature Acts, an 
action in the nature of a bill quia timet may still 
be brought; but no such action will lie, unless the 
plaintiff is able to prove imminent danger of a sub¬ 
stantial kind, or that the apprehended injury, if it 
does come, will be irreparable (e); and in general 
the action at the present day is not (although it 
may be) exclusively in the nature of the old bill 
quia timet , but seeks other substantive relief,—the 
preventive or precautionary relief being merely in¬ 
cidental to such other substantive relief. 

Bills of peace bore some resemblance to bills quia Bills of peace, 
timet; but although occasionally brought before any “ thelr ob ^ ect * 
suit was instituted, they were most generally brought 
after the right had been tried at law. For, by a bill 
of peace, properly so called, was understood a bill 
brought by a person to establish and perpetuate a 
right which he claimed, and which, from its very 
nature, was or might be controverted by different 
persons in different actions, and justice required that 
the party should be quieted in the right,—if it was 
already sufficiently established, or if it should be 
sufficiently established under the direction of the 
court,— Interest reipublicce ut sit finis litium . Thus, 


{d) Hendriks v. Montagu, 17 Ch. Div, 638; Tussaud v. Tussaud, 44 
Ch. I)iv. 678 ; Att.-Gen. v. Manchester {Corporation ), 1893, 2 Ch. 87 ; 
Martin v. Pi-ice, 1894, I Ch. 276. 

(tf) Fletcher v. Bealey , 28 Ch. Div. 688; Martin v. Price, supra. 
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Bills of peace, where there was one general right to be established 
cas^for.° f against a great number of persons; or where one 
person claimed or defended a right against many; 
or where many claimed or defended a right against 
one (/),—in all these eases, the court of equity, 
having power to bring all the parties before it, would, 
in order to prevent a multiplicity of suits, proceed to 
ascertain the general right,—either by directing an 
aetion or issue at law to try the right, or by itself de¬ 
termining the right under Rolt s Aet (g ) f —and would 
then make a deeree finally binding on all the parties 
Bills of peace, (/&). And this has been done, for example, in an aetion 
-instances of. a ] or( j against his tenants to recover an eneroaeh- 
ment made under colour of a right of common ; by 
a party interested, to establish his right to a toll, or 
to the profits of a fair; and where a party elaimed 
to be in possession of a right of fishing for a con¬ 
siderable distance in a river, and the riparian pro¬ 
prietors set up several adverse rights, he might have 
had a bill of peaee against all of them to establish 
his right and to quiet his possession {i). And so also, 
where the plaintiff had, after repeated trials, established 
his right at law, and yet was in danger of further 
obstruction to his right from new attempts to con¬ 
trovert it,— e.g ., in the ease of Earl of Bath v. Slierwin 
(&), where the title to land had been five several 
times tried in an ejeetment, and five several verdicts 
had been given in favour of the plaintiff,—the House 
of Lords granted a perpetual injunction, upon the 
ground that it was the only adequate means of sup¬ 
pressing vexatious litigation, the expense and con¬ 
tinuance of which were doing irreparable misehief. 
It does not appear, that bills of peaee are in the 


(/) Sheffield Waterworks v. Yeomans, L. R. 2 Ch. App. 8. 

{g) 25 & 26 Viet. c. 42. 

(A) Warrick v. Queen's College , Oxford , L. R. 6 Ch. App. 716. 
(t) Mayor of York v. Pil king ton, 1 Atk. 282. 

(A) Prec. Ch. 261 ; 4 Bro. P. C. 373. 
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slightest degree affected by the Judicature Acts, or 
by the orders and rules thereunder,—excepting that 
they would now be called actions in the nature of 
bills of peace, and excepting that the High Court 
(either the Chancery Division or the Queen’s Bench 
Division thereof) would both establish the right and 
grant the perpetual injunction, quieting the title 
thereto, in one and the same action and by one and 
the same judgment. 


Section III .—On the Cancelling , and Delivery up 
of Documents. 

The jurisdiction of courts of equity to direct the 
cancellation or delivery up of certain void or void¬ 
able instruments was of a protective or preventive 
character, analogous to the jurisdiction quia timet ,— 
that is to say, for fear that such instruments might 
afterwards be vexatiously used, when the evidence 
to impeach them was lost, or because they were a 
cloud upon the title of the party ( 1 ). It was not usually 
a matter of absolute right in the plaintiff, but it was 
a matter of judicial discretion with the court, to grant 
or to refuse the relief prayed, according to the courts 
own notions of what was proper. For example, volun¬ 
tary agreements, although free from fraud, were not 
enforceable in a court of equity, and yet they would 
not ordinarily be set aside by the court, being free 
from fraud,—for if a man would bind himself in a 
voluntary deed, and not reserve to himself a power 
of revocation, a court of equity would not loose the 
fetters he had put upon himself, but would leave 
him to lie down under his own folly ( m ); and even 


(£) Williams v. Bull , 32 Beav. 574 ; Onions v. Cohen , 2 H. & M. 
354 * 

(m) Bill v. Cureton, 2 My. & K. 503 ; Hall v. Ilall , L. R, 8 Ch, App. 
430 ; Henry v. Armstrong , 18 Ch. Div. 668. 


Judicature 
Acts,—effect 
of. 


Instrument 
ordered to be 
delivered up, 
when. 


Granting of 
such a decree 
not a matter 
of right, but 
of judicial 
discretion in 
the court. 
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if court grant- in those cases in which the court would grant relief, 
didsoon 1 * it imposed such terms as it thought fit upon the 
terms. plaintiff, upon the maxim, He who seeks equity must 

do equity; and if the plaintiff refused to comply with 
such terms, his bill was dismissed. 


Where plain¬ 
tiff had good 
defence to an 
instrument, in 
equity though 
not at law. 


The equity 
jurisdiction 
is still exer¬ 
cisable,—in 
what cases. 


I. Voidable 
instrument s,— 
(a.) When 
cancelled. 


A party had a right to come into equity to have 
agreements, deeds, or securities cancelled, rescinded, 
or delivered up, where he had a defence to them 
good in equity, but not capable of being made avail¬ 
able at law; and although there cannot now be any 
case in which a defence good in equity would not 
also be available and equally good at law, still the 
jurisdiction in equity remains practically exclusive 
(n), and will be exercised where the document ought 
to be wholly avoided and set aside (0). In a recent 
case (p ), where, in contemplation of a marriage, the 
intended wife and her father executed the engross¬ 
ment of a settlement (comprising property of the 
father and the present and after-acquired property 
of the intended wife), and the intended husband 
never executed the engrossment, and the marriage 
was not afterwards solemnised,—the engagement to 
marry having been broken off by agreement,—the 
court declared the engrossment void as a settlement, 
and directed the solicitors of the intended husband 
(who were in possession of it) to deliver it up. 

Courts of equity would also, in general, set aside 
and cancel agreements and securities which were 
voidable merely, and not void, under the following 
circumstances (q) } that is to say: (1) On the ground 
of actual fraud in the defendant, m which the plain¬ 
tiff had not participated; (2) On the ground of con- 


(n) Judicature Act, 1873, s. 34. 

(0) Brooking v, Maud slay, 3b Ch. Div. 636. 

(p) Bond v. Wolford , 32 Ch. Div. 238. 

(q) Brooking v. Maudslay , supra. 
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structive fraud in the defendant, where the plaintiff had 
not participated therein,—and sometimes, although 
the plaintiff had participated therein,— e.g., in the case 
of gaming securities, which would be decreed to be 
delivered up, notwithstanding both parties had parti¬ 
cipated in the fraud,—because public policy would 
be best served by such a course (r); or, e.g ., where 
the defendant had acted with oppression, or other 
undue influence, and the plaintiff was therefore not 
in pari delicto with the defendant. On the other 
hand, where the party seeking relief was the sole 
guilty party, or where he had participated equally 
and deliberately in the fraud,—or where the agree¬ 
ment which he wanted to set aside was founded on 
illegality, immorality, or some base or unconscion¬ 
able conduct on his own part,—in such cases, courts 
of equity would leave him to the consequences of 
his own iniquity, and would decline to assist him 
to escape from the toils which he had studiously 
prepared for others, or whereby he had sought to 
violate with impunity the interests or the morals of 
society (s). 

As regards instruments which were utterly void, 
and not merely voidable, there used to be some 
doubt among equity practitioners, whether, the instru¬ 
ment being utterly void and incapable of being 
enforced even at law, the remedial justice of courts 
of law to protect the party was not adequate and 
complete, so as to obviate the necessity of the inter¬ 
position of courts of equity (t ); but this doubt has 
been put to rest by the modern decisions, and the 
jurisdiction of equity to order a delivery up of void 
documents has been fully established, in all cases in * (*) 


(r) Earl of MiUtown v. Stewart , 3 Mylne & Craig, 18. 

(*) St, John v. St. John, n Ves. 535 ; Benyon v. Neltlefidd, 3 Mac. 
& Gord. 100 ; Ayerstv. Jenkins, L. R. 16 Eq. 275. 

(t) Ryan v. Mackmalh , 3 Bro. C. C. 16. 


(6.) When net 
cancelled. 


II. Void in¬ 
struments ,— 
difficulty 
with. 


<a.) When de¬ 
livered up, 
and upon what 
grounds. 


2 Y 
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which the delivery up of the document might help 
to prevent the perpetration of some further wrong ( u ). 
Moreover, the jurisdiction in these cases has been 
put on the general principle of equity, that it is 
better to prevent than to relieve. If, therefore, an 
instrument was of such turpitude that it ought not 
to be used or enforced, it was against conscience for 
the party holding it to retain it, since he could only 
retain it for some sinister purpose; and if it was a 
negotiable instrument, it might also have been used 
for a fraudulent or improper purpose, to the injury 
of some one or other; or if it was a deed purporting to 
convey lands or other hereditaments, its existence in 
an uncancelled state necessarily had a tendency to 
throw a cloud upon the title; and if it was a written 
agreement, solemn or otherwise, it was always liable, 
while it existed, to be applied to improper purposes, 
and might be vexatiously litigated at a distance of 
time, when the proper evidence to repel the claim 
might have been lost or obscured (v ); but where 
(6.) when not the document ( e.g. t a policy of marine insurance) is 
and upon what not wholly void or voidable on the ground of fraud, 
grounds. blit there is a good legal (or other) defence to any 
action thereon, the proper remedy is not to have the 
document cancelled, but (in case of need) to have 
the evidence which supports the defence to it per¬ 
petuated (x). Also, where the illegality of the in¬ 
strument appeared upon the face of it, so that its 
nullity could admit of no doubt, and its capacity 
therefore to be made the means of perpetrating some 
further wrong was wholly paralysed, there was not 
the same reason for the interference of a court of 
equity to direct it to be cancelled or delivered up,— 
that is to say, there was no danger that the lapse of 


(u) Davies v. Duke of Marlborough^ 2 Swanst. 157; Jones v. Merioneth¬ 
shire Building Society , 1891, 2 Cb. 587. 

(v) Bromley v. Holland , 7 Yes. 20, 21 ; Kemp v. Prior , 7 Ves. 248. 
(*) Brooking v. Maudslay t 38 Ch. Div. 636. 
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time would deprive tlie party of his full means of 
defence; nor could such an instrument throw any 
cloud upon the title, or diminish any one’s security, 
or be used as a means of vexatious litigation, or for 
any other or sensible injury,—and accordingly, it 
was fully established, that, in such eases, courts of 
equity would not order the delivery up of the void 
instrument (y). 

Under the Judicature Acts, every ground of de- Judicature 
fence, and every variety of relief and of protection Sf. ’ 
and prevention, being now equally available in, and 
equally procurable from, all the Divisions of the 
High Court of Justice, it is clear, that the juris¬ 
diction in equity in such matters, so far as it 
survives, is no longer either exclusive or auxiliary , 
but is, strictly speaking, concurrent ,—although (for 
reasons of convenience) it is by the Judicature Act, 

1873 (z), assigned to the Chancery Division as por¬ 
tion of its exclusive jurisdiction; but the grounds 
of the jurisdiction in equity do not appear to be 
otherwise materially altered. 


Section IV .—On Bills to Establish Wills. 

Although courts of equity had no general iuris- Equity dealt 
diction over wills,—the proper court having been, cidentaiiy. 
as regards personalty, the Ecclesiastical Court, and 
latterly the Court of Probate, its successor, and as 
regards realty, the Court of Common Pleas or of the 
Queen’s Bench, and latterly (upon citation of the 
heir and devisee) the Court of Probate (a) } —yet, 
whenever a will came incidentally into question before 


(y) Simpson v. Lord Uowdcn t 3 Mylne & Cr. 96 ; Tkrtfall v. Zunt, 
7 Sim. 627. 
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courts of equity, as when these courts were called 
upon to execute the trusts of the will, they necessarily 
acquired some jurisdiction regarding wills (&). In 
such a case, if the validity of the will was admitted, 
or already established elsewhere, the courts of equity 
acted upon it to the fullest extent; but if the 
parties did not admit the validity of the will, and 
the same had not been established elsewhere, the 
court of equity in which the cause was depending 
would have caused the validity of the will to be 
established,—and for that purpose would either have 
directed an issue or issues to be tried at the assizes, 
and upon the finding, or ultimate finding, would 
have declared the will established, or would itself 
have tried the question and established the will on 
its own finding, which latter course was called prov¬ 
ing the will in Chancery per testes; and if the will 
were once established, a perpetual injunction would 
Devisee might have been decreed against the heir. But further, it 
equity n to° was often the principal object of a suit in equity,— e.g. } 

wnuSnst w hen brought by the devisee or devisees,—to establish 
heir-at-law. the validity of the will, being a will of real estate, 
and to obtain thereupon a perpetual injunction 
against the heir-at-law, to prevent him from con¬ 
testing its validity in the future ( c ) ; and the juris¬ 
diction was assumed in such a case by the court of 
equity, because the devisee had no present power to 
actively litigate the validity of the will at law, but 
was obliged to wait until the heir-at-law should (if 
he ever should) commence an ejectment at law; 
Even though and accordingly, in the case of Boyse v. Bosslorough (< d ), 
had brought no was decided, that a devisee in possession was 

ejectment. entitled to have the will established against the 
heir-at-law of the testator, although the heir had 
brought no action of ejectment against the devisee, 


( b) Sheffield v. Duchess of Buckinghamshire, I Atk. 630. 

(c) Bootle v. Blundell , 19 Ves. 494, 509. 

(d) 3 De G. M. & G. 817 ,* 6 H. L. Cas. 1. 
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although no trusts were declared by the will, and 
although it was not necessary to administer the 
estate under the direction of the Court of Chancery; 
also, that the Court of Chancery had power to 
establish a will against parties claiming under a Devisee might 
prior will, and disputing the plaintiffs claim, a ^n^gahut 
devisee being entitled to have the will established ^ 1 ^ r t ^® up 
and his title quieted, not only as against the heir, right, 
but against all persons setting up adverse rights ( e ), 

—the jurisdiction exercised by courts of equity in 
such cases being obviously analogous to that exercised 
in the case of bills quia timet , and being founded 
upon the like consideration of giving security and 
repose to titles while the evidence for them was 
abundant. On the other hand, the heir-at-law could The heir-at- 
not come into a court of equity (excepting by consent come^nto ° nly 
of the devisee) to have the validity of the will tried,— consent * 7 
sdl. because he had a legal remedy by ejectment; 
but if there were any impediments to the proper trial 
of the merits in such an ejectment, even the heir 
might have come into equity to have such impedi¬ 
ments removed; and on a bill by such heir, praying 
an issue devisavit vel non , for the purpose of obtain¬ 
ing incidental relief, the court might, under Rolfs 
Act (/), s. 2, have determined the question itself, or 
(in its discretion) might have directed an issue to be 
tried at law,—in either of which cases, the heir was 
entitled, as of right, to a trial by jury (g). 

The facilities of proving a will in the Probate Proof of will 
Division are now very great. When the will has the p^Tte!— f 
usual attestation clause, it is proved by the simple effect of * 
oath of the executor, that he believes the will to be 
the true last will; but when the will has not that 
attestation clause, then, in addition to the executor s 


(<) Lovett v. Lovetty 3 K. & J. r. 

(/) 25 & 26 Viet. c. 42. 

ig) Banks v. QoodfcUow t 40 L. J. Ch. 511. 
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(i.) When will 
is proved in 
solenui form. 


(2.) When will 
is proved in 
common form. 


Allen v. 
M'Pherson ,— 
the facts of, 
and decision 
in. 


oath to the effect aforesaid, there is required also from 
one of the subscribing witnesses an affidavit of due 
execution by the testator; and probate in either of 
these forms is called probate in common form. Pro¬ 
bate in solemn form is, where both the attesting wit¬ 
nesses are sworn and examined, and other corroborative 
evidence is taken, in the presence of the 'widow and 
next of kin, including the heir. When the will has 
once been proved in solemn form, the probate is not 
only sufficient, but conclusive proof of the will (h ); 
but when the probate has been in common form, and 
in some subsequent action affecting real estate it is 
necessary to establish the devise, the plaintiff gives to 
the defendant,—ten days at least before the trial,— 
notice that he intends using at the trial the probate, 
or an office copy thereof; and thereupon such probate 
or office copy becomes sufficient evidence, unless the 
defendant within four days after receiving the notice 
gives a counter-notice to the effect that he disputes 
the devise (i ); and in that latter case, it would be 
necessary to prove the will as a substantive independent 
fact, in accordance with the ordinary rules of evidence. 

And in comiection with the jurisdiction in equity to 
establish wills, and the facilities that are now afforded 
in the Court of Probate for proving a will, reference 
should be made to the two cases of Allen v, M'Pherson 
(J) and Meluish v. Milton (Jc). In the former of these 
two cases, it appeared, that a testator by his will and 
certain codicils thereto gave R. A. large bequests, and 
by a final codicil revoked all these bequests and sub¬ 
stituted for them a small weekly allowance for R. A/s 
life only; and that the will and all the codicils were 
admitted to probate in the Ecclesiastical Court (being 


(A) 20 & 21 Viet c. 77, s. 62. 

(i) 20 21 Viet. c. 77, s. 64. 

(j) i H. L. Ca. 191. 

(*) 3 Ch. Div. 27* * 
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the then Court of Probate); and subsequently to such 
probate, R. A. filed his bill in the Court of Chancery, 
alleging that the testator had executed the last codicil 
under the undue influence of the residuary legatee, 
who had misrepresented R. A.’s character to the 
testator,—a ground of objection to the validity of 
that codicil which he (R. A.) said it had not been 
open to him in the Ecclesiastical Court to take; and 
he prayed, that the residuary legatee might, to the 
extent of the revoked bequest, be declared a trustee 
for him (R. A.),—but the court held, that it had 
no jurisdiction in the matter. And in the case of 
Meluish v. Milton , it appeared, that the testator had Meiuish v. 
made a will giving all his property to the defendant factfoffand 
(whom he described as his wife), and he had also decision in. 
appointed her sole executrix; and she had proved 
the will in the Court of Probate; and then sub¬ 
sequently, the heir-at-law (and sole next of kin) of 
the testator filed his bill against the defendant, alleg¬ 
ing that the defendant was not the testators lawful 
wife, and that she had obtained the property by fraudu¬ 
lently deceiving the testator on that head, and praying 
that she might be declared a trustee of the property 
for him,—but the court again held, that it had no 
jurisdiction to entertain the case, which was exclu¬ 
sively within the jurisdiction of the Court of Probate. A 
Therefore, semble y the proper course, in such cases, 
would be to apply for a revocation. of the probate 
(Z),—or (if in time) to take the objection in the 
action for probate, having first lodged the necessary 
caveat. 


The two last-mentioned cases appear to be con- The present 
elusive against the jurisdiction of the Chancery Divi- the Equity ° f 
sion of the High Court as regards wills and codicils 
dealing with personal estate (with or without real establishing 


(l) Priestman v. Thomas, 13 Q. B. D. 210 ; Smart v. Tranter t 43 Ch. 
T)iv. 587; Rhodes v. Rhodes , 7 App. Ca. 192. 
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estato), or containing even an appointment of an exe¬ 
cutor, although not otherwise purporting to deal with 
personal estate,—in all these cases, the Court of Pro¬ 
bate has jurisdiction; and it is in that court (or the 
now corresponding division of the High Court) that 
all objections of the aforesaid character to wills or 
to parts of wills must now be taken, the decision 
of the Probate Division not being reversible by the 
Chancery Division (ra). But (save under the Land 
4 Transfer Act, 1887 (?i), and for the purposes of that 
Act) the Probate Court appears still to have no 
jurisdiction, even since the Judicature Acts (0), in 
the matter of wills not dealing with personal estate, 
and not containing any appointment of executors, 
but dealing with real estate only; consequently, in 
the case of a will of real estate only, the rules 
contained in Boyse v. Rossborough , supra, would appear 
still to hold good, and not to be affected by the 
cases of Allen v. M‘Flier son and Meluish v. Milton , 
supra ,—so that in that case, the Chancery Division 
(or, in fact, any Division) of the High Court would 
d ^ r a still have jurisdiction to establish wills (p); and it 
relieving 0 need hardly be observed, that the jurisdiction of the 
takes 8 &c! 18 in Chancery Division remains intact, as regards relieving 
wills/ against accident, mistake, and the like, in wills (q). 


Section Y. — On the Writ “ Ne exeat regno/’ 


To prevent^ The writ of ne exeat regno was and is a prerogative 
thrrealm. Ving writ, which issued and issues to prevent a person from 
leaving the realm. In its origin, it was only applied 


(m) Setts v. Doughty » 5 P. D. 26; Morrell v. Morell , 7 P. D. 68. 

(n) 60 & 61 Viet. c. 65. 

(0) Re Cuhbon, 11 Prob. Div. 169. 

(jp) Pinney v. Hunt, 6 Ch. Div. ioi ; Bradford v. Young , 26 Ch. Div. 
656. 

(q) Redfem v. Bryning , 6 Ch. Div. 133 ; Salt v. Pym, 28 Ch. Div. 
* 53 - 
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to great political objects and purposes of state, for 

the safety and benefit of the realm; and such having 

been the character of its origin, it is at the present 

day applied in favour of the subject, and his alleged 

private rights, with great caution and jealousy. The Geuerai rule, 

writ would not in general, and will not in general, be ^ c^escd™ 17 

granted, unless in cases of equitable debts and claims; J^j* able 

and it is, in fact, a kind of equitable bail to appear 

to, and to abide by the result of, the action (r) ; and 

therefore, if the debt was or is one demandable at 

law, the writ would and will be refused, the remedy 

at law by a capias being open to the party. Also, 

the equitable demand must have been and must be 

certain as to its nature, and actually payable and not 

contingent; and it should also have been and should 

be for some debt or pecuniary demand payable in 

prccsenti (s), —for the writ would not and will not be 

issued in a case where the demand was or is of a 

general unliquidated nature, or was or is in the nature 

of damages, no definite amount being admitted by the 

defendant. But to the general rule that the writ of 

ne exeat regno lay and lies only in respect of equitable 

debts, there were and are two recognised exceptions; Two excep- 

for (1.) Where alimony had or has been decreed to a 

' . 7 - ^ 1. In cases of 

wife, it would and will be enforced m a proper case alimony de- 
against a husband by a writ of ne exeat regno, — pro- husband^n- 6 
vided the alimony have been actually decreed; and tn©^urfsdic^ S 
(2.) Where the defendant admitted a balance due by tion. 
him to the plaintiff, but a larger sum was claimed by 2 - In c ?? es 

J- . 0 J where there 

the plaintiff, the writ would be issued, for the uncer- is an admitted 
tainty of the whole amount claimed did not matter in pfahitiff claims 
such a case,—there being an admitted certainty as to a larger sun,# 
a sufficient part, and matters of account were always 
properly cognisable in the Court of Equity ( t ). 


(r) Drover v. Beyer , 13 Ch. Div. 242. 

($) Colvertou v. Bloomfield , 29 Ch. Div. 341. 
(t) Sobey v. Sobcy , L. R. 15 Eq. 200. 
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Arrest under 
Absconding 
Debtors Act, 
1870. 


Arrest under 
Bankruptcy 
Act, 1883. 


Arrest under 
Debtors Act, 
1869. 


J udicature 
Acts,—effect 
of. 


A writ of ne excat regno might also issue summarily 
under the Absconding Debtors Act, 1870 (u ) } —whore 
the debtor was going abroad after the issue of a 
debtor’s summons against him under the Bankruptcy 
Act, 1869 ( v ); and under the Bankruptcy Act, 1883 
(; x ), sect. 2 5, a debtor may be arrested,—if he is about 
to abscond after a bankruptcy notice has been issued, 
or a bankruptcy petition presented, against him; 
and generally, in all cases of a defendant being about 
to quit England in order to prejudice the plaintiff 
in his action, if the debt is £50 or more, the .de¬ 
fendant may, under the Debtors Act, 1869, be 
arrested by way of bail to the action (y). 

The Judicature Acts do not appear to have in 
any respect altered the equitable' jurisdiction in 
respect of the writ ne exeat regno ,—although it may 
be a question, whether the writ would not now issue 
for legal as well as for equitable debts (z), assuming 
that the simpler remedy by capias was, for any 
sufficient reason, deemed inapplicable. 


(«) 33 & 34 Viet. c. 76 

(r) Lees v. Patterson , 7 Ch. Div, 866; Drover v. Beyer, Bupra. 

(z) 46 & 47 Yict. c. 52. 

(i/) Debtors Act, 1869, as. 4, 6; Debtors Act, 1878 (41 & 42 Viet, 
c. 54); Order Ixix. (1883); Hands v. Andrews, 1893, 2 Ch. 1. 

(?) Judicature Act, 1873, s. 24, sub-sect. 7. 
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ABANDONMENT— 

Of contract, 630, 631. 

Of right to rescind for fraud, 523, 

What is not an abandonment, 527. 

Of guardianship, 474, 475. 

Of lien, 137, 394. 

ABATEMENT— 

Of legacies, 204. 

Of nuisance, by act of the party, 661. 

Of purchase-money, 628, 629, 639. 

ABDICATION— 

By father, of his guardianship, 475. 

ABIDING BY THE GIFT, 541. 

ABRIDGMENTS— 

Being bond fide, are no infringement of copyright, 67a 
ABSCONDING DEBTORS, 714* 

ABSCONDING DEBTORS ACT, 1870- 
Arrest under, 714. 

ABSOLUTE CONVEYANCE— 

When it will be treated as a security only, 132, 332. 

ABSOLUTE DISCRETIONS— 

In trustee, dishonest exercise of, 157. 

ABSOLUTE INTERESTS— 

In personal property, distinguished from life-interests, 454, 

ABSOLUTE OWNER— 

Re-conversion by, 226. 

ACCEPTANCE OF OFFER, 613, 618, 633. 

ACCEPTANCE OF TITLE— 

By purchaser, on taking possession, 637, 638. 

ACCEPTANCE OF TRUST— 

Effect of, 151, 187. 

By married women, 440. 

ACCESS OF AIR, 662. 

ACCESS OF LIGHT, 662. 

ACCIDENT— 

Definition of, and illustration of, 494. 

To give jurisdiction, there must be no complete legal remedy, and 
the party must have a conscientious title to relief, 494. 
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ACCID ENT —(contin ucd ). 

Courts of equity do not lose their jurisdiction because the common 
law courts hare subsequently acquired it also, 495. 

Cases of lost or destroyed instruments in which relief is granted,— 
(1.) Lost bonds, 495. 

Originally no remedy at law, 495. 

Equity can grant relief by requiring an indemnity, which a 
court of law could not do, 495. 

Where discovery is sought, no affidavit is necessary unless 
relief also is asked, 496. 

Affidavit now necessary in all cases, 496. 

(2.) Lost deed, no ground for coming into equity, 496. 

For law now gives, and always gave, relief, 496. 

There must have been special circumstances irremediable at 
law, 496. 

Title-deed of land concealed by defendant, 496. 

Deed lost when party in possession prays to be established 
in possession, 497. 

Where plaintiff is out of possession, 497. 

{3.) Lost negotiable instruments, 497. 

No remedy originally at law, 497. 

17 & 18 Yict. c. 125 gives courts of law jurisdiction, 498. 

(4.) Lost non-negotiable instruments, 498. 

Provisions of Bills of Exchange Act, 1882, regarding, 498. 
(5.) Destroyed negotiable and non-negotiable instruments, 499. 

(6.) Destroyed bonds, 499. 

As regards the execution of powers, 499. 

Defective execution remedied, 499. 

In whose favour, 500. 

And in whose favour not, 500. 

What defects are aided, 500. 

Distinction between mere powers and powers in the nature 
of trusts, 501. 

Relief in cases of accident in payments by executors or administra¬ 
tors, 501. 

Executors protected in equity if they have acted with good faith 
and caution, 501. 

Limit to their protection, 501-502. 

Where master of minor bound apprentice becomes bankrupt, 291, 502. 
Cases in which relief is not granted,— 

(1.) In matters of positive contract, 502. 

Destruction of demised premises, 502, 503. 

Party might have provided against the accident, 503. 
Lessee’s liability, extent of, 503. 

Mode of providing against, 503. 

Limit to, 503. 

(2.) Contract where parties are equally innocent or improvident, 
503 - 

Arbitrations stand on a special footing, 504. 

(3.) Where party claiming relief has been guilty of gross negli¬ 
gence, 504. 

{4.) Where party claiming relief has no vested right, 504, 505. 

(5.) "Where other party has an equal equity, 505. 

ACCIDENT INSURANCE— 

Claim under, assignment of, 87. 
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ACCOUNT— 

Trustee entitled to have his accounts taken, 192. 

Surcharging and falsifying, right of, 192, 193, 593. 

Right to, before election, 247, 248. 

Mortgagor in possession not liable to, 343. 

Mortgagee in possession liable to, 348. 

Even after his assignment of mortgage, 348. 

Mortgagor may insist upon, even though vexatious, 368. 

In case of separate estate of married women, 414. 

In case of partnership, 579, 580. 

Origin of jurisdiction in, 588. 

Where action of, lay at law, 588. 

(1.) In cases of privity of deed or law, 588. 

(2.) Between merchants, 588. 

Suitors preferred equity because of its powers of discovery and 
administration, 588, 589. 

In what caseB equity allows account,— 

(1.) Principal against agent, 589. 

When agent may plead Statute of Limitations, 589. 

Agent cannot have an account against his principal, 590. 
(ia.) Patentee against infringer, 590. 

In patent suits, plaintiff must elect between account and 
damages, 590. 

(16.) Cestui que trust against trustee, 590. 

(2.) Cases of mutual account between plaintiff and defendant, 590. 
As where each of two parties has received and paid on the 
other’s account, 591. 

No account if it is a mere question of set-off, 591. 

(3.) Circumstances of great complication, 591. 

The test is—Can the accounts be examined on a trial at Nisi 
Prius? 591. 

Compulsory references to arbitration, under 17 & 18 Yict. c. 

125, and references under Judicature Acts, 592, 

And now under Arbitration Act, 1889, 592. 

Matters of defence to suit for an account,— 

(a.) Settled account, 592. 

Equity will open the whole, if there be mistake or fraud, 
592- 

In other cases, particular items only will be examined, 593. 
Leave to surcharge and falsify, 192, 193, 593. 

What is a settled or stated account, 593. 

(b.) Laches or acquiescence, 593. 

Prescribed mode of taking account, need not have been observed, 
594- 

Variations by partners in mode of taking, 594. 

Account at suit of one co-tenant, 594. 

ACCOUNT OR DAMAGES— 

Distinction between, 590. 

At suit of one co-tenant, 594. 

ACCOUNT STAMP DUTY, 201, 217, 583. 

ACCOUNTABILITY— 

Of executors, 169, 170, 314, 315. 

Of trustees, 167. 

Of mortgagees, 348. 
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ACCRETION TO LEGACY— 

When it goes with legacy and when not, 208. 

When to tenant for life of legacy and when not, 209. 

Does not, in general, include a mere dividend, 209. 

ACCRUAL— 

Of title, to married women, 433, 435. 

In case of spes successions, 435, 457, 460. 

ACCUMULATION OF INCOME— 

Trusts for, 122. 

When beneficiary may put an end to, 122. 

'When interfered with, for benefit of infants, 481. 

Not readily interfered with, 481. 

ACKNOWLEDGMENT OF DEBT— 

To revive statute-barred debt, 282. 

Not effective, if debt extinguished, 282, 283, 341, 342. 

Given by one only of several creditors, effect of, 315. 
ACKNOWLEDGMENT OF DEED— 

By married woman, when and when not required, 228, 246, 247, 441. 
Effect of neglect of, in certain cases, 247, 441, 460. 

By married woman, would bar equity to a settlement, 441, 457. 

But not always available, 441, 460. 

Extended availability under Malms’s Act, 459. 

Still required for trust real estates, 441. 

ACQUIESCENCE— 

Where owner of estate stands by and permits improvements, 39. 
Vigilantibus non dormientibus cequitas subvenit, 40. 

None, without full knowledge, 190. 

Of cestui que trust in breach of trust, 190, 191. 

Of defrauded person in fraud, 523, 549. 

None, while duress or oppression continues, 549. 

Bar to an account, 593. 

ACREAGE, DEFICIENCY OF, 628, 629. 

ACTION ON AWARD, 644. 

ACTIVE TRUSTS, 52. 

ACTS OF BANKRUPTCY, 80. 

“.ACTUAL ACTOR,” 191, 418. 

ACTUAL ENTRY— 

No relief from forfeiture after, 405. 

Unless under C. L. P. Act, 1852, 405. 

ACTUAL FRAUD, 520. 

ACTUAL NOTICE, 32. 

ACTUAL RELEASE, 567. 

ACTUARY, 275. 

ADEMPTION— 

Of legacy, 204. 

Of portion, 260. 

ADEQUACY— 

Of consideration, upon purchases, 634. 

By trustees from cestui que ti'ust, 164, 544. 

By solicitors from clients, 164, 542, 543. 

By other persons generally, 530, 634, 
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ADEQUATE SETTLEMENT, 464. 

ADJUSTMENT OF ACCOUNTS, 180, 181. 

ADJUSTMENT OF RIGHTS— 

Between tenant for life and remainderman, 180, 185, 315. 

ADM IN ISTR ATION— 

Bond, on grant of, to wife, 441. 

Cum tcstamcnto anncxo, 120. 

ADMINISTRATION ACTION— 

Injunction in, effect of, 277, 278. 

Receiver in, effect of, 277, 278. 

Originating summons for, effect of, 278. 

Decree in, not now a matter of right, 277. 

Effect of decree in, 277, 286. 

Transfer of, to Bankruptcy Division, 295. 

Of living debtors, insolvent, 295, 296. 

Decree in, form of, 296, 298. 

Time for bringing, 315. 

In case of married woman’s creditors, 421, 422. 

ADMINISTRATION OF ASSETS, 273 et seq. 

ADMINISTRATOR— 

Not included in word “executor” in certain statutes, 109. 

Secus f under Trustee Act, 1893, 109. 

Retainer by, 310, 312. 

Husband as administrator to wife, 96, 407, 414. 

Husband’s own administrator, 407. 

ADMINISTRATOR PENDENTE LITE— 

Judgment for administration against, 278. 

ADMISSION— 

Of debt, as still owing, 283. 

ADOPTION OF DEBT, 304. 

ADULTERY, 464. 

ADVANCEMENT— 

Presumption of, as against resulting trust, 128. 

In favour of the following persons:— 

(1.) Legitimate child, 128. 

(2.) Illegitimate child, 128. 

{3.) Persons treated as children, 128. 

{4.) Wife, being lawfully wedded, 129. 

Not in favour of the following persons,— 

(i.) Kept mistress, 129. 

{2.) Deceased wife’s sister unlawfully wedded, 129, 

(3.) Children of female purchaser, 129. 

Presumption of, rebuttable by parol evidence, 130. 

(1.) Contemporaneous acts and declarations, 130. 

{2.) Subsequent acts and declarations, 130. 

{3.) Other special circumstances, 130, 131. 

(4. ) All the circumstances of each case to be considered, 131. 
When and when not a satisfaction of legacy, 269, 270. 

Trivial sums, and even considerable sums, not a satisfaction, 270. 
Under power in will, 268. 
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ADVANCE OF MONEY— 

On mortgage, 328. 

By vendor, for improvements on estate sold, 397. 

ADVANCES, FURTHER, 357, 379 , 383. 

ADVERSE RIGHTS, 708, 709. 

ADVERSE TITLES, 687. 

ADVOWSON— 

Is not a charity, 116. 

In mortgage, rights of mortgagor and of mortgagee, 353. 

Partition in case of, 682. 

AFFIDAVIT— 

On registration of bill of sale, 386. 

AFFILIATION ORDER, 432. 

AFTER-ACQUIRED PROPERTY— 

Under wills, election as to, 241. 

In bills of sale, 389. 

Of wife, liability of, for her debts, 417, 418. 

Of bankrupt, purchase of, 634. 

Leaseholds, 634. 

Personal chattels, 635. 

Freeholds, 635. 

AFTER-PURCHASED LANDS, 241. 

AGENT— 

Notice to, effect of, on principal, 36, 37. 

Is in a fiduciary position, 163. 

Cannot purchase estate of the principal, nor derive benefit from that 
estate, 163. 

Good faith and full disclosure necessary between principal and, 
545 - 

Cannot make secret profit out of his agency, 545. 

Cannot have an account against his principal, 590. 
Misrepresentations by, 624. 

Contracts by, for sale of land of principal, 633, 634. 

Cannot have interpleader against principal, 690. 

May in exceptional cases, 691. 

AGGRAVATED ASSAULT— 

Separate estate, under order upon, 430, 431. 

AGREEMENT— 

In favour of volunteer, not enforceable, 60. 

To give a mortgage, must be in writing, 380. 

Unless deposit of deeds actually made, 377. 

Executed distinguished from executory , 377. 

For lease, relief from forfeiture, 404, 405. 

Separate estate may arise by, 409. 

To bar estate-tail, enforcement of, 518. 

As to taking lump sum for costs, past and future, 543. 

As to not bidding at auctions, 551. , 

For reference, enforcement of, 573, 574, 650. 

On marriage, generally, 76, 79. 

On marriage, rectification of, 515. 

On divorce, rectification of, 515. 

Part-performance of, what is, and effect of, 620-622. 
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AGRICULTURAL LEASE— 

When lands in mortgage, 345, 353. 

AIR, ACCESS OF- 

Injunction to protect, 662. 

ALIENATION, 411, 460. 

ALIENATION, RESTRAINT OF— 

In the case of married women, 423. 

ALIENS— 

May be trustees, 148. 

Could not formerly hold real estate as trustees, 148. 

ALIMONY— 

Is not assignable, 94. 

Is not capable of valuation in bankruptcy, 94. 

Arrears of, not provable in bankruptcy, 94. 

Not even where they have accrued before date of receiving order, 
94 , 95 - 

Allowance in nature of, 94. 

Ne exeat regno for, 713. 

ALLOWANCE, 431, 432, 481, 489. 

ALLOWANCES— 

For payment by co-owner, where same necessary and permanently 
beneficial, 143. 

To executora, 296. 

To mortgagees, 346, 350-351. 

To co-tenants, 397, 398. 

ALTERNATIVES— 

Distinguished from penalties, 400-401. 

AMBIGUITY— 

According as the one sense legal and the other illegal, 121, 122. 

In contract, effect of, 627. 

AMELIORATIVE WASTE, 659. 

AMENITY— 

Of residence, protection of, 555. 

ANCESTRAL MORTGAGE— 

Fund primarily liable for payment of, 303-304. 

Effect of adoption of, by successor, 304. 

ANCIENT LIGHTS, 662. 

ANCILLARY ADMINISTRATIONS, 294. 

ANNUAL RESTS— 

When aud when not made against mortgagee, 351. 

ANNUITANTS— 

When they should still join in purchase-deeds, 108. 


ANNUITIES— 

Being perpetual, 203-204. 

Being for life, 205, 316. 

How to be secured, 205. 

Arrears of, 205. 

Valuation of, in bankruptcy, 294. 

When impossible, 294. 

On settled estates, adjustment of rights between tenant for life and 
remainderman, 316. 
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ANNULLING CONTRACT, 638, 639. 

ANSWER— 

Subpoena to appear and, 9. 

ANTECEDENT DELIVERY— 

When quality of the possession is subsequently changed, 197, 198. 
ANTE NUPTIAL AGREEMENT— 

Must be in writing, 76. 

The writing may be supplied afterwards, 76. 

Post-nuptial settlement in pursuance of, 76, 77. 

ANTE-NUPTIAL COVENANTS TO SETTLE— 

When void, in event of bankruptcy, 80. 

ANTE-NUPTIAL DEBTS— 

Liability for, 279, 433, 442. 

Committal in respect of, 439. 

ANTICIPATION, RESTRAINT ON, 422-429. 

APPLICATION OF PURCHASE-MONEY, 106-109. 

APPOINTEE, TITLE OF— 

Accrual of, 436. 

Aider of, 499, 500. 

APPOINTMENT— 

Under general power exercised, assets, 279, 310. 

Even in case of married woman, 279, 422, 439. 

In case of bankruptcy, she cannot be compelled to exercise power, 
439 - 

Under special power, when and when not a satisfaction, 268. 
Accidents in exercise of powers of, relief from, 499, 500. 

Frauds upon power of, 552, 553. 

Release of power of, 553. 

Illusory, 554. 

Exclusive and non-exclusive, 554, 555. 

Election, questions as to, in case of, 236. 

Persons entitled in default of, 236. 

Their title when defeated, or {query) confirmed, 436. 
APPOINTMENT FUNDS—; 

Under general power, equitable assets, 279, 310. 

Order in which, liable for payment of debts, 301. 

In the case of married women having power of appointment, 279, 
415 * 

Where power to appoint by will only, 415. 

Differences between, and separate property of married women, 415. 
APPORTIONMENT, 180, 185, 208, 210. 

APPRENTICESHIP CONTRACTS— 

In case of infants, not specifically enforced in equity, 612. 

Enforced before justices, 612. 

APPRENTICESHIP PREMIUM— 

Loss of, relieved, 291, 502. 

APPROPRIATION— 

To meet legacy, 205. 

To meet annuity, 205. 

To answer gift of residue, 202, 203. 

To meet debts, 298, 299. 

When in nature of an equitable assignment,'86. 
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APPROPRIATION—(continued). 

To provide for payment of creditors, 298, 299. 

Creditor-appropriatees, position of, 299. 

Of payments, 601. 

Of securities, 605. 

APPROPRIATION OF FUNDS— 

To meet debts in administration action, 298, 299. 

To answer legacy or annuity, 205. 

To answer residuary bequest, 202-203. 

APPROPRIATION OF PAYMENTS— 

What it is, 601. 

Debtor has first right to appropriate payment to which debt he 
chooses at time of payment, 601. 

If debtor omit, creditor may make appropriation, 602. 

But not to an illegal debt, 602. 

Nor if payment is by way of instalment on debts generally, 602. 
Creditor may appropriate to a debt barred by statute, 602. 

But this will not revive a debt already barred, 602. 

General payment by debtor takes a debt not already barred out of 
the statute, but does not revive one barred, 603. 

If neither make appropriation, the law makes, 603. 

Running accounts in partnerships, 603. 

The rule in Clayton's Case, 603. 

Account is not to be taken backwards, and balauce struck at head 
instead of foot, 604. 

The rule in Clayton's Case inapplicable as between a guaranteed 
account and a new account, 604. 

Also between trustee’s own moneys and his trust moneys, 604, 
605. 

APPROPRIATION OF SECURITIES— 

What it is, 605. 

Its effect as between the parties between whom it is made, 605, 606. 
Its effect, in case of a double bankruptcy, 606. 

Rule in Ex parte Waring , 606. 

Its effect, in case of a single bankruptcy, 607. 

Its effect, when neither party is bankrupt, 607. 

Is not a presumptiou of law, but a fact to be proved, 607. 
ARBITRATION— 

Agreement to refer to, when enforced, 573, 574, 644, 650. 

In case of Building Societies, when not enforced under Building 
Societies Act (1884), 650, 651. 

Discovery in aid of reference to, 697. 

Being a compulsory reference only, 697. 

No injunction in case of, 644. 

Although clearly not within the agreement to refer, 644. 

ARBITRATOR— 

Death of, effect of, 503, 504. 

ARRANGEMENT, DEEDS OF— 

Under Act of 1887, registration, 85. 

Under Land Charges, &c.. Registration Act (1888), 85. 

ARREARS— 

Of alimony, 94, 95. 

Of annuity, 205. 
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AH REARS— {continued). 

Of interest on legacy, 207. 

Of interest on mortgage, 338. 

Of pin-money, 447, 448. 

Of rent, payable to receiver of mortgagee, 346. 

A specialty debt, 276. 

Landlord not a secured creditor in respect of, 289. 

Amount recoverable in bankruptcy, 293. 

Of separate estate, 414, 429. 

Liability of, 429. 

ARREST— 

On writ ne excat regno y 712. 

Under Absconding Debtors Act (1870), 714. 

Under Bankruptcy Act (1883), 714. 

Under Debtors Act (1869), 714. 

Under Judicature Acts (1873-1875), 714. 

No, of married women, although trading separately, 420, 439. 

Unless in respect of ante-nuptial debt, 439. 

ARTICLES, 56, 76, 514, 534. 

ARTICLES OF VERTU, 615. 

ARTISANS' DWELLINGS IMPROVEMENT ACTS. 664. 

ASSENSUS AD IDEM— 

Effect of want of, on contract, 627, 633. 

ASSENT OF EXECUTOR- 
To bequest of leaseholds, 202. 

To specific bequests generally, 202. 

To residuary bequest, 202. 

None required to donatio mortis causfi, 200. 

ASSESSED TAXES, 291, 293. 

ASSETS— 

Duty of executor to get in, 173. 

His liability for wilful default, 169, 170, 313. 

Distinction between legal and equitable, 273. 

Refers to remedy of the creditor, 273. 

Importance of distinction between legal and equitable, formerly and 
at present, 274. 

The order of priority in payment of debts out of legal assets, as 
regards deaths before 32 k 33 Viet. c. 46, 275. 

The order of priority in payment of debts out of equitable assets, and 
also (under 32 k 33 Viet. c. 46) out of legal assets, 276, 277. 
Executor may prefer one creditor, unless decree, injunction, or 
receiver, 277. 

Or unless an originating summons issued, 278. 

Enumeration of legal, 278. 

Varieties of equitable, 279. 

(1.) By their own nature, enumeration of, 279. 

(a.) Property actually appointed in exercise of general 
power, 279. 

Effect where married woman is the appointor, 279. 

(6.) Separate estate of married women, 280. 

Judgment against, even at law, 280. 

(2.) By act of testator, enumeration of, 280. 
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ASSETS—{con* in wcci). 

Charge of debts distinguished from a trust, 280. 

In a trust for payment of debts, rents to be accumulated, 280. 
Lapse of time no bar, 281. 

Except as to personal estate, 281. 

In a charge, rents not to be accumulated, and creditors may be 
barred by lapse of time, 280, 281. 

Payment by executor, of statute-barred debts, 282. 

Not if charged on land, 282. 

Nor if after decree or judgment, 282. 

Nor if estate insolvent, 283. 

Nor if debt adjudged not payable, 283. 

Joint liability of lieir and devisee, 283. 

Effect of alienation of real assets, 284. 

General direction by testator for payment of his debts amounts to a 
charge of debts, 284. 

Except where testator has specified a particular fund, 285. 

Or where executors, not being also devisees, are directed to pay 
the debts, 285. 

Effect of a direction to pay debts out of rents and profits, 285. 

Lien on land not affected by a charge of debts, 285. 

Neither specialty nor simple contract debts are a lien on the lands, 285. 
May become a lien, if decree for administration, or if action re¬ 
gistered as lis pendens, 285, 286. 

Judgment debts, how made a lien, 286, 287. 

Administration under Judicature Act {1875), 287. 

(1.) Rights of secured creditors assimilated to those in bankruptcy, 
288. 

. Who is and who is not a secured creditor, 289. 

(2.) What debts and liabilities provable, 290. , 

Preferential debts, 291. 

Apprenticeship premiums, 291. 

Proof by Crown, 290, 292. 

Local rates, 291. 

Interest, 294. 

Creditors coming in subsequently, 294. 

(3.) As to valuation of annuities and of contingent and future lia¬ 
bilities, 294. 

Rules of proof in Bankruptcy that are inapplicable in Chancery, 
292. 

Rules of proof in Bankruptcy that are applicable in Chancery, 293. 
Administration in Bankruptcy Division of insolvent estates, 295. 
Transfer of, into County Court, 295. 

Administration in the case of living debtors, 295, 296. 

Judgment or decree for administration of assets in creditor’s action, 
296. 

{a.) Personal estate only, 296. 

When deceased was a partner, 297. 

(6.) Real estate and personal estate, 298. 

Administration of assets subsequently accruiug, 299. 

Assets appropriated to proving creditors, 298, 299. 

Effect, where neglect to apply for payment, 299. 

Refunding of assets, creditor’s remedy for, and its limits, 299, 300. 
Legatees postponed to creditors, 300. 

Order of liability of different properties of testators, 300. 
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ASSETS— [continued), 

(i.) The general personal estate, primary liability of, 301. 

What exonerates the personalty, 301. 

Not a general charge or express trust of realty, 302. 

Not even if funeral and testamentary expenses are charged on 
realty, 392. 

Unless personalty be given [at same time as a specific legacy, 
302. 

Case of mortgage debts, 302-303. See Exoneration ; Locke 
King’s Act; Mortgages. 

(2.) Lands expressly devised for payment of debts, equitable,*308. 
(3.) Realty descended, legal, 308. 

Case of lapsed devise, 308. 

Devise to heir makes him a purchaser, 309. 

(4.) Realty devised charged with debts, equitable assets, 308. 
Though heir takes through lapse of devise, 308. 

Land comprised in a residuary devise now applicable pari 
passu with specific devise, 309. 

(5.) General pecuniary legacies, 309. 

(6.) Specific legacies and devises pro raid , 309. 

Legacies or portions charged on specific devises do not con¬ 
tribute, 309. 

(7.) Property over which testator has exercised a general power of 
appointment, 310. 

Property which only becomes assets if the testator purports 
to dispose of it, 310. 

(8.) Paraphernalia, 310. 

The testator's intention is the guide in the administration of, 310. 
Executor's retainer out of, when and when not it exists, 310, 312. 

Retainer in specie even, 311. 

Heir has no retainer, 313. 

Executor’s liability for wilful default, 313. 

Executor’s liability after partial^distribution of estate, 314. 

Executor, protection of, by statutes of limitation, 315. 

Adjustment of rights!between tenant for life and remainderman, 315. 

In case of mortgages, 315-316. 

Administration of separate estate of married woman, 422. 

Of estate of lunatic not so found, 490. 

Administration of partnership assets, 297, 584. 

Marshalling of, 317 et seq. 

ASSIGN OR UNDERLET— 

Covenant not to, breach of, not relievable, 415. 

Semble , relievable now, in exceptional cases, 405. 

ASSIGNEE— 

Of chose in action, notice by, 89. 

Even when general assignee, i.e ., trustee in bankruptcy, 89. 
Tantamount to possession, 89. 

Gives right in rem , 89. 

Effect of registering lis pendens , 90. 

Takes chose in action subject to equities, 92. 

Of residue, 93. 

Exception as to negotiable instruments, and as to debentures payable 
to bearer, 93. 

Assignments contrary to public policy, 94. 
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ASSIGNEE— [continued). 

Distinction between particular and general assignee, 89, 455. 
ASSIGNMENT— 

Of mortgage debts, 68. 

With or without an assignment of the securities, 68. 

Of mortgage, 348. 

Mortgagee in possession liable to account after, 348. 

In what cases not liable, 348-349. 

Of goodwill, 585. 

Partaking of naturo of champerty and maintenance, 95. 
ASSIGNMENT, ABSOLUTE— 

When resulting trust notwithstanding, 132, 332. 

ASSIGNMENT, EQUITABLE, 85, 97. 

ASSIGNMENTS OF TRUSTS- 
Required to be in writing, 53. 

ASSIGNMENTS VOID— 

(1.) Contrary to public policy, 94. 

Pensions, salaries, &c., 94. 

Unless in case of sinecures, 94. 

Alimony, 94. 

(2.) Affected with champerty, &c., 95. 

(3.) Being of mere lis pendens, 95. 

Exceptions, 96. 

(4.) Being by incapacitated persons, 96. 

E.g.j by bankrupt, 96, 

ASSURANCE, 87, 444, 445. 

AT HOME, 229, 230. 

ATTESTATION OF BILL OF SALE— 

By solicitor, when and when not required, 386. 

ATTORNEY— 

To sell, cannot appoint his solicitor to receive purchase-money, 109, 
no. 

Cannot purchase Its pendens of client, 95, 96. 

ATTORNE Y-G ENE RAL— 

A party to action in respect of breach of statutory contract, 657. 

A party to civil information to stay public nuisance, 660. 

May or may not be a party, where private individual sustains special 
damage, 660. 

Does not give undertaking as to damages, 668. 

ATTORNEY, POWER OF— 

Is not an equitable assignment or appropriation, 88. 
ATTORNMENT CLAUSE— 

In mortgage deed, effect of, 373. 

Leave of court to distrain under, 373. 

Must be registered as a bill of sale, when and when not, 373. 
Determination of tenancy under, 373. 

AUCTIONEER— 

Being mortgagee, 338. 

Commission added to mortgage, 338 
Lien of, 391. 

Fiduciary position of, 546. 

Secret profits by, 546. 
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A U CTI ON EER —(cont in ued). 

When and when not he might have interpleader, 688. 

Costs and charges of, 688. 

Disputes of, with rival, 688. 

AUCTIONS— 

Agreement not to bid at, 551. 

Puffing at, when permitted, 551. 

When sale is of land, 551. 

When sale is of goods, 551. 

AUDITOR— 

Is in fiduciary relation, 163. 

AUSTIN, 4. 

AUTHORITY TO CONTRACT— 

Want of, effect of, 633. 

Supplied by subsequent ratification, 633, 634. 

AUTRE DROIT, IN— 

Retainer of executor, 312. 

Mortgagee getting in legal estate, 358, 359. 

Set-off, 599. 

AUXILIARY JURISDICTION— 

In aid of defects of common law system, now obsolete, 11, 694. 

Heads of,— 

(1.) Discovery, 694. 

(ia.) Perpetuating testimony, and De bene esse , 697. 

(2.) Quia timet , and bills of peace, 700. 

(3.) Delivery up of documents, 703. 

{4.) Establishing wills, 707. 

(5.) Writ ne exeat rcgno> 712. 

AVOIDANCE— 

Of law, on equitable grounds, 17, 18. 

Of voluntary settlements, in bankruptcy, 293. 

Of executions, 293. 

AWARD— 

Action on, 644. 

Setting aside, 574. 

Remitting, 574. 

May dissolve partnership, 574. 

Time for making, extension of, 504. 

BACK-RENTS— 

Upon a charge of lands, for debts or legacies, 280, 281. 

Upon a trust of lands, for payment of debts, 280, 281. 

Mortgagee’s accountability in respect of, to’subsequent mortgagees, 
349 , 350 - 

BACON, LORD, 3. 

BAIL, 713, 714. 

BAIL-BONDS, 290. 

BALANCE— 

Of costs, 393. 

Of accounts, 592. 

BANKERS AND BROKERS— 

Distinguished, 594. 

BANKER’S LIEN, 396 
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BANKING ACCOUNT OF TRUSTEE— 

Transfer from trust account to personal account, effect of, 186. 
Transfer from trust account to personal account, effect of, as against 
bankers, 186. 

BANKRUPT- 

Married woman trader may now be made, 430, 439. 

Partner becoming, 576. 

Lunatic becoming, 487, 488. 

After-acquired property, purchase of, 634, 635. 

BANKRUPTCY— 

Acts of, 80. 

Double proof in, 569, 570. 

Forfeiture on, 405. 

Fraudulent conveyances, 82. 

Trustee in, notice to be given by, 90, 91. 

Not within the Trustee Act, 1888, s. 8, 166. 

BANKRUPTCY ACT (1883}— 
s. 4 (Acts of bankruptcy), 80-81. 
s. 9 (Stay of action), 291, 292. 
s. 25 / Arrest of debtor), 714. 
s. 30 {Fraudulent breach of trust), 187, 290. 
s. 37 (Debts provable), 290. 
s. 38 (Set-off), 291, 598. 
s. 40 (Payment pari passu), 290. 
s. 40 (Interest on debts), 294. 
s. 41 (Apprenticeship premium), 291, 502. 
s. 42 (Distress for rent), 291. 
s. 44 (Choses in action), 96. 
s. 47 (Voluntary settlements), 79, 467. 
s. 48 (Fraudulent preferences), 80. 
s. 52 (Sequestration), 329. 
s. 53 (Salary, half-pay), 329. 
s. 93 (Bankruptcy division), 643. 
s 102 (Foreclosure), 367. 
s. 122 (Administration during life), 295. 

8. 125 (Administration in bankruptcy), 295. 
s. 150 (Crown bound), 290, 292. 

BANKRUPTCY ACT (1890)— 

s. 21 (Administration in bankruptcy), 295. 

s. 23 (Interest), 294. 

s. 28 (Distress for rent), 291. 

BANKRUPTCY, ADMINISTRATION IN— 

Under Bankruptcy Act (1883), 295. 

BANKRUPTCY DIVISION— 

Foreclosure in, 367. 

Mutual credit in, 291, 384, 598. 

BANKRUPTCY TRUSTEE - 

Intervention of, as to after-acquired property, 634, 635. 

Of partner, title of, 582. 

Notice by, in case of chose in action, 96. 

BAR OF ACTION— 

By time, 19, 20, 281, 315, 341. 

By laches, 19, 20. 
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BAR OF ACTION—(continued). 

Bj release, 193. 

By acquiescence, 190, 192. 

When for administration of estate, 315. 

BAR OF ESTATE-TAIL, 518. 

BARE LEGAL TITLE, 647. 

BARE TRUSTEE— 

Married woman as a, 441. 

BEARER— 

Securities payable to, 153. 

BENE ESSE, 699. 

BENEFICES, ECCLESIASTICAL— 

Charges of, 328. 

Charges in favour of Queen Anne’s Bounty, 328. 

Charges, none by deposit, in case of registered land, 378. 
BENEFICIAL AND ONEROUS— 

Gifts which are, connection between, 234. 

BENEFICIARIES— 

Trustees cannot usually take as, 132. 

Devise with a charge, devisees take as, 132. 

Where trustees are also, effect of, 171, 172. 

Marshalling as between, 320. 

BEQUESTS UPON TRUST— 

Statute of Limitations runs in case of, 281. 

BETTING PARTNERSHIP, 572. 

BILATERAL— 

When mistake is, remedy by rectification, 514. 

BILL IN CHANCERY, 9. 

BILL OF EXCHANGE— 

Assigned free from equities, 93. 

Acceptance of, in part payment of purchase-money, no waiver of lien, 
137* 

Unless taken in substitution of lien, 137, 138. 

When may be followed by cestui que twist, 187, 188. 

The subject of a donatio mortis causd , 199. 

Remedy in case of lost, 497. 

Remedy in case of destroyed, 499. 

Rights of indorser, on paying, 561. 

BILL OF PEACE— \ 

How distinguished from bill quia timet t 701. 

Object of, 701. 

Cases for, 702. 

Instances of, 702. 

(1.) Right conclusively established, and afterwards threatened with 
fresh litigation, 702. 

(2.) Oppressive actions of ejectment, 702. 

Judicature Acts, effect of, 703. 

BILL QUIA TIMET— 

By surety to compel payment by principal debtor, 503-504, 559. 

In order to prevent anticipated wrong, 700. 

As by appointing a receiver, or directing security to be given, 701. 
Jurisdiction to cancel and deliver up documents, on principle of, 703. 
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BILL TO ESTABLISH WILL— 

Court of Probate had jurisdiction over wills of personalty, 707. 
Equity dealt with wills incidentally, 707, 708. 

Devisee might come into equity to establish a will against heir-at- 
law, 708, 

Even though heir-at-law had not brought ejectment, 708. 

Devisee might establish a will against all setting up an adverse 
right, 708. 

Heir-at-law could come into equity only bj* consent, 709. 

Proof of will in Probate Division of High Court, mode and effect of,— 
(1.) When in solemn form, 710. 

(2.) When in common form, 710. 

Recent decisions, effect of, 710, 711. 

Judicature Acts, effect of, 711, 712. 

BILL TO PERPETUATE TESTIMONY, 697. 

BILL TO TAKE EVIDENCE DE BENE ESSE, 699, 700. 

BILLS OF SALE— 

Require registration, 386. 

Require re-registration every five years, 386. 

Effect of non-registration of, 386, 387. 

Schedule to, when required, 386. 

Form of, prescribed by statute, 386. 

Effect of non-compliance with form, 387. 

As regards covenant to pay, 387. 

As regards independent securities, 387. 

Mode prescribed for realisation of, 388. 

Whether possession also required to be taken before bankruptcy of 
grantor, 388. 

Whether holder of, a secured creditor, 289. 

Attornment clause in mortgage must be registered as a, 373. 
Documents which require no registration as, 389. 

Must be an assurance of some sort, 387. 

When receipts are not, 387, 388. 

"When hire agreements are not, 389. 

BILLS OF SALE ACTS {1878 and 1882)— 

Objects of, 385. 

Provisions of, 385, 386. 

Require registration of post-nuptial settlement, 386. 

And of attornment clauses, 387. 

Do not extend to debentures of company which has a mortgage 
register, 386. 

Nor to sales or mortgages of ships, 390. 

Nor to certain hypothecations, 389. 

BLENDING OF REAL ESTATE— 

With personal estate, effect of, 222. 

BLENDING OF TRUST FUNDS— 

Effect of, 188. 

BOARD OF AGRICULTURE— 

Certificate of, as to improvements, 144. 

BONA VACANTIA— 

When Crown takes, or not, personalty as, 133. 

When executor takes, 134. 
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BOND— 

Assigned by memorandum not under seal, when effective and when 
not, 66. 

Acceptance of, for purcliase-money, not a waiver of lien on estate, 
137 * 

Unless taken in substitution of lien, 137, 138, 

Payable to bearer, 153. 

The subject of a donatio mortis causd , 199. 

Time for suing on, 342. 

Tacking of, 360. 

Remedy in case of lost, 495. 

Remedy in case of destroyed, 499. 

BONUS— 

On shares, given by way of legacy, 208, 209. 

When capital and when income, 209, 210. 

BOOK-MAKER, BUSINESS OF, 572. 

BOOKS- 

Copyright in, 670. 

BOYCOTTING, 665. 

BREACH OF COVENANT— 

Relief from forfeiture for, 403-405. 

BREACH OF TRUST— 

Liability of trustees for, 185. 

Relief from, 159. 

Liability of trustees’ solicitor for, 185. 

Personal remedies distinguished from real remedies for, 185, 186. 
Creates in general a simple contract debt, 187. 

When it creates a specialty debt, 187. 

When fraudulent, 187. 

Right of following the trust estate, 186. 

Except as against legal estate, 186. 

When legal estate even is no protection, 187. 

When remedy is barred by lapse of time, 187. 

Right of following the property into which the trust fund has been 
converted, 187, 188. 

When the property may not be followed, 188. 

When money and notes may be followed, 185. 

When the beneficial interests may be impounded, 188, 189. 

Now even in the case of married women restrained from anti¬ 
cipation, 189. 

Interest payable on, 190. 

Remedy for, may be lost by acquiescence, 190. 

Except in cases of persons under disability, 191. 

Remedy for, may be given up by release, 192. 

Or by confirmation, 192. 

Separate estate of married woman liable for, 191, 418. 

Unless restrained from anticipation, 191, 418. 

And now to some extent notwithstanding such restraint, 191, 
428. 

When and when not bankruptcy of trustee is a discharge, 187, 290. 
When breach fraudulent, 290. 
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BREACH OF TRUST— [continued). 

When made good by the trustee, his right to contribution against 
his co-trustee, 171, 562. 

When one of the co-trustees is also a beneficiary, 171, 563. 

When solicitor for trustees is liable for, 185. 

Made good by trustee at the expense of another cestui que trust , 22, 

23. 

Or at the expense offtrustee’s own creditors, 186. 

No specific performance which involves, 632. 

BRICKFIELD, 157. 

BRITISH SHIPS, 127, 389. 

BROKERS AND BANKERS— 

Distinguished, 594. 

BUILDING CONTRACTS, 610. 

BUILDING LEASE- 

When land in mortgage, 353. 

BUILDING SOCIETY— 

Debts due from secretary of, 275. 

Nature of fines in, 347. 

Premiums regarded as principal money, 347. 

Rules for time being of, regulate mortgages to, 347. 

Except upon a dissolution or winding up, 348. 

Arbitration in case of, 650, 651. 

Tacking in connection with mortgages of, 359. 

BUSINESS— 

Of deceased, carried on by his executors, 183, 185. 

Where a power to do so, 184. 

Where no power to do so, 184. 

BUYING AND SELLING OFFICES, 538. 

CAIRNS’S ACT— 

Provisions of, 676, 677. 

Where right to injunction made out, damages cannot be given, 677. 
Repeal of, nominal only, 678. 

CALENDARS, COPYRIGHT IN, 670. 

CALLS— 

Are specialty debts, 276. 

Not yet made, are mortgageable, 330. 

Usually no set-off of debts against, 293. 

Mortgage of, 330. 

Mortgage of future, 330. 

When not mortgageable, 330. 

CANCELLING AND DELIVERY UP OF DOCUMENTS— 

When instrument ordered to be delivered up, 703. 

On principle quia timet , 703. 

Granting such a decree, a matter not of right, but of discretion, 703. 
Voluntary deed or agreement not ordinarily relieved against, 
703, 705. 

Relief granted on terms, 704. 

Relief where plaintiff has good defence in equity, though not at law, 
704. 
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CANCELLING, kc. — (continued). 

Illustration of this, 704. 

(1.) Voidable instruments,— 

(a.) When cancelled, 704. 

Illustrations, 705. 

(6.) When not cancelled, 705. 

(2.) Void instruments,— 

Difficulty as to, 705. 

(a.) When delivered up, and grounds for delivery up, 705. 

(6.) When not delivered up, and grounds for non-delivery up, 
706. 

Judicature Acts, effect of, 707. 

Made under a mistake, document restored, 515. 

When perpetuation of testimony the proper remedy, 706. 

CAPIAS, 713 - 
CAPITAL— 

Payment of dividend out of, 529. 

Replacement of, on dissolution of partnership, 580. 

CAPITAL AND INCOME— 

Distinguishing between, 180. 

As regards profits and losses of business, 185. 

When bonus is, 208, 209. 

CARE AND DILIGENCE— 

Required of trustees and executors, amount of, 155, 157. 

CARELESSNESS— 

On part of first mortgagee, may postpone his security, 362, 381. 
Some positive act of, required, 362, 381. 

CARRYING ON BUSINESS, 184, 185. 

CASH UNDER CONTROL OF COURT— 

Investments for, 174. 

CAVEAT EMPTOR, 524, 525. 

CERTAINTIES, THE THREE, 97. 

CERTIFICATE— 

Estoppel of company by, 550. 

CESTUI QUE TRUST— 

Constitution of, 61, 62. 

Who is, iu case of trust-deed for creditors, 82, 85. 

Death of, intestate and without representatives, effect of, 133. 

There used to be no escheat if trustee or mortgagee seised in 
fee, 133. 

Sccus , now, 133. 

The Crown takes personalty as bona vacantia , 133. 

But executor may in some cases take, 133, 134. 

Upon failure of trust, may recover baok tlie trust money, 150. 

Even a minority of them may do so, 150. 

In what sense controlling or controlled by the trustee, 150. 
Assignment of trust estate by, 151, 152. 

May have injunction against trustee, 150, 157. 

Trustee cannot in general purchase estate from, 162. 

Cases in which he may purchase, 163, 164. 
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CESTUI QUE TRUST— [continued). 

Remedies of, in event of a breach of trust, 185. 

May follow the property, 186. 

Right of, to follow trust fund where wrongfully converted, 187. 
When notes, money, may be followed, 188. 

Acquiescence by, 190. 

Release or confirmation by, 190, 191. 

Disabilities of, 191. 

Impounding beneficial interest of, 188. 

Gifts by, to trustee, 544. 

Purchases from, by trustee, 544, 545. 

CESTUI QUE USE, 46, 47. 

CHAMPERTY— 

Assignments affected by, 95. 

Purchase pendente lilt , when permitted and when not, 95, 96. 
Charity is a good defence, 96. 

Avoids contracts generally, 538. 

CHANCELLOR— 

Early functions of, 3, 5. 

The “ measure of his foot,” 3. 

Matters of “ grace ” assigned to, 9. 

CHANCERY— 

Clerks of, issued writs, 8. 

CHANCERY DIVISION— 

Matters exclusively assigned to, 11. 

Originally exclusive jurisdiction of, 12. 

Originally concurrent jurisdiction of, 12, 

Originally auxiliary (and now obsolete) jurisdiction of, 12, 694. 

CHANCERY JURISDICTION ACT, 1852- 
References to, 9, 320. 

CHANGE OF PARTNERS— 

Effect of, as regards continuing loan, 157, 

CHARGE OF DEBTS— 

Purchaser of personalty, exonerated, though a, 106. 

Purchaser of realty, exonerated, where charge general, 106. 
Purchaser of realty, exonerated, under statute, even where debts 
specified, 106, 107. 

Gives devisees in fee upon trust implied power to sell or mortgage, 
108, 109. 

Gives executors the like power, failing devisees, 108, 109. 

Distinction between trust and charge,—as to when time is a bar or 
not, 280, 281. 

And as to back-rents, 281. 

What amounts to a, 284. 

On rents and profits, effect of, 285. 

Does not affect lien on land, 285. 

CHARGE OF LEGACIES— 

On real estate, what amounts to a, 324. 

Use of word residue not essential, 325. 

Effect of, 325. 

When barred by time, 280, 281. 


7 36 


INDEX. 


CHARGES— 

Raising of, generally, n. 

Raising of, in case of solicitor’s lien, 394. 

After further consideration, 395. 

Raising of, in case of partnership charge, 582. 

Of judgment creditors, 286, 287. 

Of a partner, 582. 

For street improvements, 638. 

CHARGING ORDER— 

On stocks and shares, 289. 

On fund recovered in suit, 393, 394. 

On wife’s separate estate, 416, 429. 

CHARGING SEPARATE ESTATE- 
Of married woman, 416, 429. 

CHARITIES— 

What are and what are not, 112-113. 

In foreign state, 112. 

Scheme for, when and when not directed, 114. 

Charity Commissioners, powers of, 114. 

Limits to powers of, 114. 

I. Charities are favoured by law in respects following 

(1.) A testator's general charitable intention will be carried 
into effect by the court, 115. 

Discretion of executor, 115, 116. 

Provided object be, in fact, charitable, 116. 

(ia.) Doctrine of cy~prt$ applied,— 

Where a general charitable intention, 116. 

Not where there is a specific object, 117. 

Effect where charitable object survives the donor and 
afterwards is dissolved, 117. 

Effect where charitable object predeceases donor, 117. 
{2.) Defects in conveyance to, supplied, 118. 

(3.) No resulting trust of surplus to representatives of donor, 
where a general charitable intention, 118. 

Even where excess of income subsequently arises, 118. 
But a resulting trust where original income not all given, 
118. 

(4.) Rule of Perpetuities not applicable to charities, 119. 

True meaning of this, 119. 

(5.) 27 Eliz. c. 4, not applicable to charities, 119. 

II. Charities are treated on a .level with individuals in respects 

following :— 

(1.) Want of executor or trustee supplied, 120. 

(2.) Lapse of time a bar, when and when not, 120, 121. 

(3.) Legal separated (where severable) from illegal trusts, 121, 
(4.) Accumulation of income, determination of trust for, 122. 

III. Charities less favoured than individuals in respects following :— 

(1.) Assets not marshalled in favour of charities, 123, 325. 
Unless by express direction of testator, 123, 326. 

Or unless under discretionary gifts to executors, 123, 
326. 

No necessity for, in future, 124, 326, 327. 

(2.) Obnoxious charities deprived of benefit, 124. 

Examples of, 125/ 
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CHARITY— 

A good defence in action for maintenance, 96. 

Eleemosynary, 114. 

CHARITY COMMISSIONERS— 

Powers of, 114. 

Schemes by, settlement of, 114. 

Old deed, not a scheme, 114. 

Schemes by, enforcement of, 114. 

Schemes by, none, when charity supported wholly by voluntary 
contributions, 114. 

CHATTELS PERSONAL— 

Statute of Uses not applicable to, 51. 

Trusts of, not within the Statute of Frauds, 53. 

Not within 27 Eliz. c. 4, 73. 

Donatio mortis causd of, what constitutes, 197, 198. 

Husband’s right to wife’s, 407. 

Sale of, rule of caveat emptor y 524, 525. 

Sale of, when of peculiar value, specific performance of, 615. 

CHATTELS REAL— 

Within 27 Eliz. c. 4, 72, 73. 

Within Statute of Frauds, 53. 

Not within Statute of Uses, 51. 

Husband’s right to wife’s, 407. 

CHEQUES— 

The subject of a donatio moHis causd , when and when not, 200. 
CHILD— 

Insurance on life of, 127. 

Presumption of advancement to, 128, 129. 

Presumption of satisfaction in case of legacy to, 260, et seq. 

Father is bound to maintain, 479. 

Fraudulent appointment by father to, 552, 553. 

Settlements upon wife and, 462. 

CHOSE IN ACTION— 

Not generally assignable at law, 85. 

When assignable in equity, 86. 

At law also now, 86. 

Assignee of, takes subject to equities, 92. 

Being equities affecting the subject-matter, 92. 

With certain exceptions, 93. 

Must be reduced into possession by trustee without delay, 173. 
Whether subject of donatio mortis causd , 198, 199. 

Husband’s rights in and over wife’s, 407, 459. 

CHURCHES— 

Monuments in, 113. 

Chimes of, 113. 

Organs in, 113. 

Free sittings in, 117. 

CHURCHYARDS- 
Monuments in, 113. 
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CIVIL LAW— 

References to, 4, 205, 232. 

CLAIMANTS, 692, 693. 

CLAIM OF RIGHT— 

Is ground for injunction, without proof of damage, 661. 

CLEAN HANDS, 39, 631. 

CLIENT, 371, 372, 542. 

CLOGGING THE EQUITY OF REDEMPTION 332 

CLOUD UPON TITLE, 706. 

CLUB, EXPULSION FROM- 

When an injunction against, 665, 666. 

When not, 666. 

CO-DIRECTORS, 163, 522, 529, 562. 

CO-EXECUTORS— 

Not liable, each, for others, 169, 170. 

COHABITATION— 

Resumption of, 410. 

COLLATERAL ADVANTAGES— 

Mortgagee may not, in general, take, 331, 332. 

Mortgagee, when he is entitled to, 351. 

COLLATERAL BOND— 

In case of mortgages, time for suing on, 342. 

COLLATERAL SECURITIES— 

Delivery up of, to surety, 560. 

Delivery up of, on redemption, 352. 

COLOURABLE VARIATIONS, 670. 

COMMERCIAL PURCHASES— 

Constructive notice, not applicable to, 34. 

No survivorship in, 135, 136. 

But land devised in joint-tenancy, and not used for partnership pur¬ 
poses, still remains joint, 136. 

COMMISSION— 

Allowed to trustees, when, 161. 

To mortgagees, 344. 

COMMITTAL FOR CONTEMPT— 

A mode of enforcing injunction, 666. 

COMMITTAL FOR DEBT— 

None of married woman, 439. 

Except, possibly, for ante-nuptial debt, 439. 

And except for rates, 439. 

COMMITTEES OF INSPECTION— 

Are in fiduciary relation, 163. 

COMMON ASSUMPSIT, 416. 
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COMMON FORM— 

Proof of will in, 710. 

COMMON LAW— 

Distinguished from equity, 2. 

Severance of, from equity, 5, 6, 8. 

Rights of husband under, in wife’s property, 407, 408. 

COMMON LAW PROCEDURE ACT, 1852— 
s. 3 (forms of action), 7. 
s. 55 (profert), 498. 
ss. 218-220 (ejectment), 343, 403, 405. 

COMMON LAW PROCEDURE ACT, 1854— 
s. 11 (arbitrations), 573, 592, 650. 
s: 50 (discovery), 697. 
s. 78 (delivery of chattels), 616. 
s. 79 (mandamus), 679. 
s. 83 (equitable defences), 564, 649. 

8. 87 (bills, &c., lost), 498. 

COMMON LAW PROCEDURE ACT, i860— 

8. 12 (interpleader), 687. 

COMMON PARTNER, 586. 

COMMON SAILORS— 

Frauds upon, 547. 

COMMON SOURCE, 687, 688. 

COMMON TRESPASS, 661. 

COMPANIES— 

Mortgages by, 329, 330. 

Liability of, for fraud of directors, 527, 528. 

Estoppel of, by certificate, 550. 

COMPANIES ACT, 1862. 

s. 22 (transfer of shares), 539. 
ss. 75-76 (calls), 276. 
s. 100 (specific performance), 640. 
s. 164 (fraudulent conveyances), 528. 

8. 165 (remedy against delinquent directors), 163 

COMPANIES ACT, 1867— 

8. 25 (registration of contracts), 528. 
s. 38 (disclosure of contracts), 528. 

COMPANIES ACT, 1890— 

8. 10 (remedy against delinquent directors), 163. 

COMPENSATION— 

For expenditure under belief of title, 39. 

To trustees for their trouble, 161. 

Principle of, in cases of election, 233. 

Moneys, where land taken in mortgage, belong to mortgagee, 373. 
Recovery of, for mistake, even after completion of purchase, 629. 

Unless expressly excluded by condition, 629. 

Conditions excluding, how dealt with, 636. 
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COMPENSATION— [continued). 

For misdescription of property, when not substantial, 628. 

None, if fraud, 629. 

For obstruction of ancient lights, 662. 

For injuries doae by Local Boards, 664. 

COMPLAINT TO LOCAL BOARD— 

When the only remedy for a nuisance, 665. 

COMPLICATION IN ACCOUNTS, 591. 

COMPOSITION DEEDS— 

Frauds in connection with, 551, 552. 

COMPROMISE— 

In action, may defeat solicitor’s lien, 396. 

Provided it have not that object, 396. 

Usually does not defeat the lien, 396. 

Requisites to validity of, 508, 510. 

COMPULSORY ARBITRATION, 650. 

COMPULSORY PURCHASE— 

Of laud in mortgage, compensation goes to mortgagee, 373. 

CONCEALED FRAUD— 

Time from which Statute of Limitations runs, 20, 165, 187. 

CONCEALMENT, 523. 

CONCUBINAGE— 

Resumption of, 410. 

CONCURRENCE— 

In breach of trust, 190, 192. 

By infants and married women, 191, 192. 

CONCURRENT JURISDICTION— 

Where equity has, with common law, 10. 

Rule as to validity of defence of purchase for value without notice, 
being good, did not apply to, 26. 

And does not apply to, 26, 697. 

Origin of, 492. 

Extends to cases where there is not a plain, adequate, and complete 
remedy at law, 492. 

Division of the subject, 493. 

CONDITION, 330, 633, 657. 

CONDITIONS OF SALE— 

When misleading, 624, 631. 

When depreciatory, 624, 632. 

Excluding compensation for deficiency of acreage, 629. 

CONDUCT— 

Giving rise to equities, 39, 190-192. 

c.£/., lien abandoned by, 392. 

Re-conversion by, 228. 

Election by, 248. 
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CONFIRMATION— 

Of dealings of trustees with trust funds, 190, 102. 

Of fraudulent contracts, 523. 

CONNECTED ACCOUNTS, 595. 

CONNIVANCE— 

At marriage of ward, 477, 478. 

CONSENT— 

Required in contracts, 531, 532. 

Effect of want of full and free, 532. 

CONSENT OF LUNATICS— 

To exercise of power of sale in settlement, 490. 

CONSENT OF MARRIED "WOMEN— 

To restraint on anticipation being removed, 246, 427-428. 

CONSENT OF TRUSTEES— 

Not material in questions of performance, 252. 

CONSIDERATION— 

Trust may arise without, 60. 

Classification of considerations, 76. 

Marriage a valuable, under 27 Eliz. c. 4, if bond fide , 76. 
Secus , if maid fide, 77. 

Who within scope of marriage consideration, 81. 

On re-marriage of widow, 81. 

On re-marriage of widower, 81. 

Intermixture of voluntary with valuable limitations, 81. 
Inadequacy of, effect of, 164, 525, 542, 634. 

See Voluntary Trusts. 

CONSIGNMENTS— 

In case of mortgages of West India estates, 346. 

Short bills against, 605, 607. 

CONSIGNORS AND CONSIGNEES— 

Assignments between, 88. 

CONSIMILI CASU, Statute in, 8. 

CONSOLIDATION OF MORTGAGES— 

Distinguished from tacking, 364. 

Distinguished from one mortgage of distinct properties, 364. 
Requisites to, and operation of, 364, 365. 

None, where no default, 364. 

Necessary limit to, 365. 

Abolition of, 365. 

Even as regards costs, 365. 

See Tacking ; Mortgages. 

CONSTRUCTIVE FRAUD, 536. 

CONSTRUCTIVE NOTICE, 32. 

CONSTRUCTIVE TRUSTEE— 

Is protected by Statutes of Limitations, 165. 

May have remuneration, 165. 
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CONSTRUCTIVE TRUSTS— 

Definition of, and distinction from express and implied trusts, 137. 
Varieties of:— 

(1.) Vendor’s lien for unpaid purchase-money, 137. 

Lien not lost by taking a collateral security per se , 137, 138. 
As a bond, bill, or promissory-note, 137. 

Unless bond, &c., substitutive of the lien, 138. 

Against whom lien may be enforced, 138, 139. 

Against whom lien may not be enforced, 139. 

Vendor may lose his lien by negligence, 139. 

Registration of lien, none in Middlesex, 141. 

Registration of lien in Yorkshire, 141. 

(ict.) Vendee’s lien for prematurely paid purchase-money, 140. 
(2.) Renewal of lease by trustee in his own name, 141. 

By tenant for life, 141. 

By one partner, 142. 

By fiduciary persons generally, 142. 

(3.) What improvements on land of another allowed for, 142. 

He who seeks equity must do equity, 143. 

Improvements by tenant for life, when allowed for, 143. 
Occasion for Improvement of Land Act (1864), and Settled 
Land Act (1882), 143. 

Lien of trustees for improvements, &c., 144. 

Realisation of, 144. 

Nature of this lien, and whether it is salvage, 144, 145. 
Lien, in case of policy of life assurance, 144. 

(4.) Heir of mortgagee used to be trustee for personal repre¬ 
sentatives, 145. 

And is still so, as to copyholds, 146. 

(4a.) Legal representatives, now trustees for beneficial devisees, 
146. 

Mode of constructing trusts explained and illustrated, 146. 

CONTEMPT OF COURT— 

Marrying ward without sanction of court, 477, 479. 

Conniving at such a marriage, 477. 

Proceedings in Chancery, when a contempt of Lunacy Court, 485. 

In disobeying injunction, 666. 

Committal for, 666. 

CONTENTIOUS BUSINESS, 160, 543. 

CONTINGENT INTEREST— 

Mortgage of, 328. 

CONTINGENT INTERESTS AND POSSIBILITIES— 

Assignable in equity, 86. 

Assignable now at law also, 86. 

CONTINGENT LEGACY"— 

Given to child, maintenance out of, 210. 

Under Conveyancing Act, 1881, s. 43, 210. 

Not in general a satisfaction of a debt, 258. 

Sinking of, for benefit of inheritance, 206. 

CONTINGENT LIABILITY— 

In bankruptcy, proof for, 290, 294. 

Declaration that same is not capable of valuation, 290, 294. 
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CONTINUANCE OF POSSESSION— 

By tenant, after contract of purchase, 620, 621. 

CONTINUING INVESTMENTS, 157, 173, 178. 

CONTINUING LIABILITY— 

Of mortgagor, on his covenant to pay, 375. 

CONTINUING NUISANCE— 

Liability for, 662, 663. 

On vacant ground, 663. 

Injunction (and not damages) for, 677. 

CONTINUING PARTNERSHIP NAME, 585. 

CONTRACT— 

Avoidance of, and confirmation of, in case of infants, 532, 533. 
When representation amounts to a, 18. 

Power of married woman to, 417, 418. . 

Repudiation of, 638. 

Rescission of, 639. 

Specific performance of, 608. 

Directly, 608 et seq. 

Or by means of injunction, 651. 

CONTRACTS IN WRITING— 

Ascertainment and enforcement of, 618. 

CONTRARY INTENTION— 

Within Locke King’s Acts, 306. 

CONTRIBUTION— 

As between co-trustees, 171, 562. 

Where one is also a cestui que trust, 171, 563. 

As between co-directors, 562. 

As between specific devisees and legatees, 323. 

As between divers properties in mortgage, 305, 306. 

As between co-sureties, 561. 

None, between co-tort-feasors, 563. 

CONTRIBUTORY MORTGAGE— 

A breach of trust, unless authorised, 159. 

CONVERSION— 

Equitable, principles of, 211. 

Of money into land, or land into money, 211. 

Under will or settlement, 211, 212. 

(1.) What words are necessary, 211. 

Must be imperative, either (a.) express, or (6.) implied, as 
where limitations are adapted only to land, 212. 

Power distinguished from trust for, 212. 

(2.) Time from which conversion takes place, 212. 

In wills, from testator’s death, 213. 

In deeds, from execution and delivery, 213. 

Rule as to deeds inapplicable, when conversion not the 
object, 213. 

As in mortgages, 213. 

On sales under Lands Clauses Act, 214. 

Conversion depending on future option to purchase, 214-216. 
See Option to Purchase. 
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CONVERSION— {continued) 

(3) Effects of, generally, 217. 

As to death duties, 217. 

As regards escheat, 217. 

As regards curtesy and dower* 218. 

As regards alienability by will, 218. 

(4.) Results of total or partial failure of the objects :— 

(a.) Total failure in deeds and wills alike, property results un¬ 
converted, 218. 

(6 .) Partial failure :— 

(aa.) Under wills,— 

Undisposed of proceeds of land directed to be turned 
into money result to the heir, 219. 

Unless there is a gift over excluding him, 219. 
Doctrine does not apply to sale by the court, 220. 
Exceptional cases in which the doctrine does apply, 
200. 

Even where such sale is by order of court not yet 
carried out, 220. 

The land to be sold results, as to the surplus, to the 
heir as personal estate, 221. 

At least if that is its actual condition, 221. 

Where money directed to be laid out in land, un¬ 
disposed of money results to personal represen¬ 
tatives, 221, 222. 

But it results to the personal representatives as 
personalty, 222. 

Blending of real and personal estate, the general 
principle not thereby excluded, 220. 

Heir-at-law not excluded except by a devise over, 

222, 223. 

Declaration without devise insufficient, 223. 

May be only for purposes of will, or out and out, 

223, 224. 

(66.) Under settlements,— 

Property results to settlor in converted form, 224. 
Distinction between partial failure under a will and 
under a settlement, 224, 225. 

In case of sale with right of repurchase, 332, 333. 

CONVERSION OF RESIDUE— 

When duty of trustees, 179. 

Time for, 180. 

When duty of trustees excluded, 179, 180. 

CONVEYANCE— 

Settlement of, in chambers, 637. 

CONVEYANCE UPON TRUST— 

When perfect, binding though voluntary, 61, 62. 

When imperfect, not binding if voluntary, 61. 

When imperfect, binding if for value, 61. 

When imperfect, binding if for charity, 118. 

CONVEYANCING ACT (1881)— 
a. 2 (purchasers), 140. 
s. 5 (discharge of incumbrances), 108. 
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CONVEYANCING ACT (1881)— (continued). 
s. 14 (relief of lessees), 404, 405. 
s. 15 (transfer in lieu of foreclosure), 339. 
s. 16 (mortgagee’s production of title-deeds), 352. 
s. 17 (consolidation of mortgages), 365. 
s. 18 (leases of mortgaged estates), 345, 353. 
ss. 19-24 (sales and receivers of mortgaged estates), 346, 372. 
s. 19 (timber, sales of), 354. 
s. 25 (sale of mortgaged estates), 370. 
s. 30 (descent of trust and mortgage estates), 145, 146. 
ss. 3 I_ 34 (new trustees), 193, 194. 
s. 34 (vesting declarations), 355. 
s. 39 (alienation by married women), 246, 427, 428. 
s. 43 (maintenance of infants), 210. 
s. 50 (husbands and wives), 65. 
s. 55 (receipts and receipt clauses), 107, 109, 140. 
s. 56 (receipts and receipt clauses), 22, 107, 109. 

CONVEYANCING ACT (1882)— 

Regarding constructive notice, 37. 

Regarding separate sets of trustees, 194. 

Regarding transfer in lieu of foreclosure, 339. 

CONVEYANCING ACT (1892)— 

Regarding relief against lessee's breaches of covenant, 404, 405. 
Regarding separate sets of trustees, 194. 

CO-PARCENERS— 

Right of, to partition, 680. 

COPYHOLDS— 

Title-deeds relating to, 34. 

Trusts of, within Statute of Frauds, 53. 

Not within Statute of Uses, 51. 

Within Locke King's Acts, 305. 

Within 3 & 4 Will. IV. c. 104, 317. 

Escheat of, to lord or to crown, 133. 

Descent of mortgagee’s estate in, 145, 146. 

Descent of trustee’s estate in, 145, 146. 

Covenants to surrender, 60. 

Declarations of trusts of, 63. 

Registry Acts inapplicable to, 141. 

Of wife, customary rights of husband in, barred by wife’s alienation, 
413 * 

Not forced on purchaser of freeholds, or vice versd , 628. 
COPYRIGHT- 

HOW distinguished from patent, 671. 

Requisites to title to, 669. 

None in irreligious or immoral publication, 669. 

Or in “racing finals,” 669. 

What is an infringement of, 669, 670. 

What is not an infringement of, 670. 

In maps, calendars, &c., 670. 

In lectures, 671. 

In title of book, 671. 
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COPYRIGHT— {continued). 

In illustrations, 671. 

In headings, 671. 

Publication of letters, when restrained, 672. 

Growing piracy of, action for, 672, 673. 

CORPORATION— 

As a trustee, 148. 

CO-SETTLORS— 

Resulting trusts in case of, 137. 

COSTS— 

Right of solicitor-trustee to, 160. 

Right of solicitor-mortgagee to, 160. 

Under Mortgagees (Legal Costs) Act, 1895, 160. 

Special authority to charge costs, 160, 161. 

Without taxation, 161. 

Contentious and non-contentious business, 160. 

Profit costs, 160. 

Out of pocket, 160. 

With or without taxation, 161. 

Set-off, of costs against costs, 599. 

No set-off, of costs against moneys specifically appropriated, 599. 
Of breach of trust made good, 172. 

Of partnership actions, 580, 581. 

Of investigating title, 640. 

Of unrighteous litigation by married women, 191, 192. 

Lien for, 392. 

Specific mortgage for, 394. 

Retention of, 396. 

COSTS AND DAMAGES— 

Recovered by and against married women, 439. 

Even when married woman is restrained from anticipation, 191 
Recoverable under Vendor and Purchaser Act, 1874, 640. 

Damages proper, not so recoverable, 641. 

CO-SURETIES— 

Contribution between, 561, 563. 

Release of one, effect of, 566, 567. 

CO-TENANTS, 226, 595. 

CO-TORT-FEASORS, 599- 

No contribution between, 563. 

Injunctions against, 663. 

CO-TRUSTEES, 167, 168, 562, 563. 

COUNSEL— 

In fiduciary relation towards client 546. 

COUNTER-SECURITY— 

When given to surety, 560. 

COUNTY COURTS— 

Administration of insolvent estates in, 295. 

Administration order in lieu of committal order, 295. 
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COUNTY COURTS—(oonJmuerf). 

Jurisdiction of, under Married Women’s Property Acts, 443. 
Removal of proceedings from, 444. 

Interpleader transferred into, 693. 

COVENANT— 

To settle, 80, 252. 

To surrender copyholds, 60, 63. 

For quiet enjoyment, 79. 

To pay rent, 502. 

To pay or leave by will, 253. 

To repair, 404, 503. 

To insure, 404. 

To pay, time for suing on, 342. 

To pay, suing on, after foreclosure, 373, 374. 

To pay, continuing liability of mortgagor on, 375. 

To pay, in bill of sale, when void, 387. 

To build or repair, 610. 

To use land in a specified way, 635, 652. 

Effect of notice of, 635, 636, 652, 653. 

Not to sue, 566, 567. 

Not to assign or underlet, 405. 

CREDITORS— 

Trust in favour of, revocable, as a general rule, 82. 

Amounts to mere direction to trustees as to mode of disposi¬ 
tion, 82. 

And is an arrangement for debtor’s own benefit and conveni¬ 
ence, 82. 

The right to revoke is personal to the settlor, 83. 

Right to surplus, 83, 84. 

Irrevocable after communication to,— 

(1.) Where creditor’s position altered thereby, 84. 

(2.) Where creditor a party to deed, 84. 

Who not entitled to benefit of trust, 85. 

Their rights, when executors carry on testator’s business, 183, 184. 
Interest on legacies to, from what time payable, 206. 

Satisfaction, doctrine of, as applicable to, 256. 

Provisions for payment of, in administration action, 296, 297. 
Remedies of, against taarried women, 420422. 

Settlements of wife’s property, how far binding on, 466, 467. 
Remedies of, in case of partnership debt3, 583-385. 

Priorities among, 275, 291. 

Preference of, by executor, 277. 

Marshalling as between, 318. 

CREDITORS, FRAUDS UPON— 

Under 13 Eliz. c. 5, 82, 85. 

Under Bills of Sale Acts (1878 and 1882), 76, 387. 

Under Bankruptcy Act (1883), 79, 81. 

At common law, 551. 

CRIMINAL PROCEEDINGS— 

By and against husbands and wives, 443. 

No injunction against, in general, 648. 

Injunction against, in exceptional cases, 648. 
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CROSS DEMANDS, 596. 

CROWN— 

Title of, to bona vacantia , 133. 

Escheat to, although a trustee, 133. 

Even in case of proceeds of sale, 133, 135. 

Entitled to redeem mortgage, 336. 

Bankruptcy Act, 1883, how fe^ binding on, 290, 292 
Priority of, in administration of assets, 275, 277, 292. 

CROWN DEBTS— 

Priority of, in administration of assets, 275. 

Not affected by Bankruptcy Act (1883), 202. 

CUM DIV.— 

Sale of securities, 209, 21a 

CUM ONERE, 304, 305. 

CUMULATIVE LEGACIES, 258, 259. 

CURRENT ACCOUNT, 603, 604. 

CURTESY OF HUSBAND— 

Out of money converted into land, 218. 

Entitles husband to redeem mortgages, 336. 

In the case of separate estate of wife, 412. 

Defeated by wife's alienation, 413. 

CUSTODY OF INFANTS, 471 et seq. 

CUSTOMARY RIGHTS— 

Of husband’s in wife’s copyholds, barred by wife’s alienation, 413. 
CUTTING OFF WITH A SHILLING, 554. 

CY-PRES— 

Doctrine of, applied where a charitable intention, 115, 116. 

But not where a specific object, 117. 

DAMAGES— 

Now recovered to date of assessment, 678. 

What recoverable, on a vendor and purchaser summons, 640. 

What not recoverable so, but only by action, 641. 

When no damages need be shown, 657, 660. 

Distinguished from penal sum, 401. 

Distinguished from specific performance, 625. 

When (and what) recoverable on specific performance, or in lieu 
thereof, 610, 640-641. 

Distinguished from account of profits, 590. 

When granted in lieu of injunction, 661, 662, 664. 

When right to injunction, 677. 

When too remote, 529. 

When right to rescission, but rescission impossible, 164. 

DAMAGES OR ACCOUNT— 

Distinction between, 590. 

DAMNUM SINE INJURIA, 16, 664, 665. 

DARKENING ANCIENT LIGHTS, 662. 
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DAY TO SHOW CAUSE— 

When, and when not, given to infant against foreclosure, 367, 368. 

DEARLE v. HALL, RULE IN— 

The rule, 89. 

Inapplicable to shares in companies, 91. 

Inapplicable to chattel interests in real estate, 91. 

Applicable to sale proceeds of real estate, 91. 

Applicable to moneys secured by debentures, 91. 

When stop order in lieu of notice is necessary, 91. 

DEATH-BED GIFTS, 197. 

DEATH-DUTIES— 

In the case of donatio mortis causd y 200, 201. 

DE BENE ESSE— 

Evidence taken, 699. 

Requisites to taking, 699, 700. 

Manner of taking, formerly and at present, 700. 

DEBENTURES— 

Negotiable, when payable to bearer, 93. 

Assignment of, and notice of assignment, 91, 92.' 

As investments for trust funds, 157, 177. 

Issue of, at a premium, or at or below par, 529. 

Are usually floating securities, 357. 

Effect of attempts to exclude priority of mortgages over, 357-358. 
Remedy on, by appointment of receiver, 368. 

By sale of undertaking, 368. 

When, and when not, 368. 

By winding up order, 368. 

By foreclosure order, 358. 

Do not require registration as bills of sale, 386. 

Soil, when company has its own register of mortgages, 386. 
Set-off, in the case of, 598, 599. 

No priority of rates and taxes over, semblc , 293. 

DEBITOR NON PRESUMITUR DONARE, 256. 

DEBT— 

Assignment of, 85, 89. 

Purchaser, when bound to see to payment of, 106, 107. 

Priorities among, 274, 276. 

Trustee or surety buying up for himself, 162. 

Satisfaction of, by legacies, 256, 257. 

Appropriation of assets to meet, 298, 299. 

Liability of lands to payment of, 278, 283. 

What is, and what is not, within Locke King’s Act, 305. 

Liability of separate estate of married woman for, 416, 418. 

Might defeat wife’s equity to a settlement, 464 
Statute-barred, when not charged on land, 282, 340, 342. 
Statute-barred, when charged on land, 282, 340, 342. 

Cannot be set off against other debts, 600. 

Liability of executors to pay, 307. 

After distribution of assets, 308. 

Distinguished from mere liability, 189, 308, 311-312, 600. 
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DEBT AND TRUST FUND— 

Distinguished, 186. 

DEBT OR LIABILITY— 

Distinguished as regards retainer by executor, 311-312, 600. 
Distinguished as regards executor's right of recoupment out of assets 
308. 

Distinguished as regards impounding beneficial interest, 189, 600. 
DEBTOR’S SUMMONS, 714. 

DECLARATION— 

That liability not capable of valuation, 290, 295. 

That legal estate shall vest, 355. 

That party legitimate or not, 699. 

That surety discharged, 559. 

DECLARATION OF CHARGE— 

In the case of debentures, 368. 

DECLARATION OF DISCHARGE, 559. 

DECLARATION OF TRUST— 

Of lands, must be in writing, 52. 

Of goods, may be by parol, 53. 

May be without deed, 62. 

Of copyholds, until surrender, 63. 

When imperfect, donatio not supported as, 198. 

In the case of policies of life assurance, 445. 

DECREE— 

In administration action, effect of, 277, 286. 

Form of, 296, 298. 

In administration action, not now of right, 277. 

In foreclosure action, 368, 369, 370, 379. 

In partnership action, 577, 580. 

DEEDS— 

Being mortgage deeds, effect of delivery of, 201. 

Being title-deeds, effect of delivery of, 201, 161. 

Being title-deeds, effect of deposit of, 377. 

Accidental loss of, relief in case of, 406, 497. 

DEFAMATORY LIBEL— 

By husband on wife, or vice versd , 443. 

DEFAULT— 

Foreclosure only on, 366, 382-383. 

No consolidation when no, 364. 

DEFAULT, WILFUL, 170, 313, 356, 638. 

EFECT OF TITLE— 

Effect of, generally, 634. 

When remediable by conveyance, 635. 

Or when partial only, 635, 639. 

Rescission excluded, on ground of, when, 641. 

DEFECTIVE EXECUTION OF POWER, 499 - 
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DEFECTIVE LEASE— 

Confirmation of, 39. 

DEFENCES, EQUITABLE, 649, 650. 

DEFENCES TO SPECIFIC PERFORMANCE— 

(1.) Misrepresentation, 624. 

(2.) Mistake, 624. 

(3.) Error, 625. 

(4.) Misdescription, 627. 

Being substantial, 627, 628. 

(5.) Lapse of time, 630. 

(6.) Unclean hands, 631. 

(7.) Inadequacy, amounting to hardship, 632. 

(8.) Completion would involve breach of trust or other unlawful act, 
632. 

(9.) No contract, 632, 633. 

(10.) No title, or only doubtful title, in vendor, 634-635. 

DEFICIENCY OF ACREAGE— 

Compensation for, 628. 

Conditions excluding compensation for, 629. 

DEFICIENCY OF INVESTMENT— 

Limit of value for trust funds, 158. 

Excess beyond limit, 158. 

DEFICIENCY OF SECURITY— 

In bankruptcy, 289. 

In general, 373, 374 - 

DELAY— 

Effect of, generally, 40, 190. 

Upon right to rescind contract on ground of fraud, 527, 549. 

When innocuous, 527. 

'When excusable, 527. 

DELAY DEFEATS EQUITIES, 40. 

DELEGATION— 

By trustee of his office, 152. 

Where there is a moral necessity, 153. 

Lawful, subject to what restrictions, 153. 

Under Trustee Act, 1888, 152. 

Trustee Act, 1893, 152, 153. 

No double delegation, 152. 

DELIVERY— 

Essential to donatio mortis cautd 197. 

What is a complete, 198. 

What is not a complete, 198, 199. 

Antecedent, 197-198. 


DELIVERY ORDER, 389. 

DELIVERY UP OF DOCUMENTS, 703. 
DELIVERY UP OF SECURITIES, 560. 
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DELIVERY UP OF SPECIFIC CHATTELS— 

Contracts as to rare and beautiful articles of vertu , 615. 

Of picture to artist who had painted it, no price having been named, 
615. 

Heirlooms and chattels of peculiar value, 615. 

Damages no compensation in such a case, 615, 616, 

Statutory powers as to, 616. 

DEMAND— 

Of payment, when necessary before time begins to run, 340. 

Of repayment, before sale of pledge, 382, 383. 

DEMONSTRATIVE LEGACY— 

How far like a specific legacy, 204. 

When adeemed, 204. 

When liable to abate, 204. 

Interest payable on, 206. 

DEPOSIT— 

Forfeiture of, on repudiation of contract, 63f. 

Return of, 640. 

With interest, 640. 

And expenses, 641. 

DEPOSIT, MORTGAGES BY, 377. 

DEPOSIT NOTE, 200. 

DEPOSITIONS— 

When taken, 700. 

When used, and only when, 700. 

DEPOSITS— 

In name of married woman, 436, 437. 

DEPRECIATION OF VALUE— 

In the case of trust funds, 159. 

DEPRECIATORY CONDITIONS, 624, 632. 

DERIVATIVE INTERESTS, 243. 

DEROGATION— 

Of marital rights, 467. 

DESERTION— 

Now entitles wife to an allowance, 430, 432. 

May render wife’s property her separate estate, 430. 

Is a ground usually for giving wife an equity to a settlement, 455, 
466. 


DESIGNS, 669. 

DE SON TORT— 

Trustees, 152. 

Executors, 440, 441. 

DETENTION— 

As a lunatic, jurisdiction upon, 489. 
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DEVASTAVIT— 

Executor’s, remedy for, barred by six years, 315. 

By married woman, being executrix, 440, 441. 

Her separate estate liable for, 420, 440. 

DEVISAVIT VEL NON, 709. 

DEVISE— 

On trust, devisee a trustee, 132. 

With a charge, devisee takes beneficially, 132. 

To heir, makes him a purchaser, 309. 

Liability of, in administration of assets, 283. 

Of land subject to contract or option of purchase, 214, 215. 

DEVISEE AND HEIR— 

Joint liability of, 283. 

DIGNITY— 

Taking evidence to support, 698. 

DILAPIDATIONS— 

Payment of, in administration, 276. 

DILIGENCE— 

Of trustee, as regards duties, 155, 157. 

Of trustee, as regards discretions, 155, 157. 

DIRECTORS— 

Are fiduciary persons, 163, 522. 

Cannot derive personal benefit in their character as such, 163. 
Remedy against, for breach of trust, 163. 
i.e. t for misfeasance, 163. 

Not liable further than as “ commercial managers,” 163. 

Now protected by time, 164, 165. 

Remedy against, for fraud, 522, 529. 

Where company also liable, 528. 

Estoppel of, 550. 

Contribution as between, 562. 

Have no set-off of debts against calls, 598. 

DISABILITIES— 

Allowance for, under Statutes of Limitation, 341. 

None, in case of mortgagors and mortgagees, 341. 

Mode of getting over, in case of infancy, as regards election, 246, 247* 
As regards reconversion, 227. 

In case of coverture, as regards election, 246. 

As regards reconversion, 227. 

In case of lunatics, as regards election, 247. 

As regards reconversion, 227. 

Effect of, upon breach of trust, 190, 191. 

Of infancy, prevents married woman’s waiver of settlement, 464. 

Of infancy, prevents debtor being made judgment debtor, 534. 

DISCHARGE— 

Of surety, 564. 

Partial, on loss of securities, 568. 

And on renunciation of any rights of creditors, 568. 

Of surety, who is co-mortgagor, 565. 

Of restrictive covenants, 652, 653. 

Of trustees, 193. 

3 u 
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DISCHARGE, ORDER OF— 

Effect of, in bankruptcy of trustee, 290. 

DISCLOSURE— 

Necessity of full, in what cases, 509, 511. 

DISCOVERY— 

Eyery bill of, was for u.scovery in aid, 694. 

Generally, an action must have been already commenced, 694. 

Unless the discovery was to ascertain the defendant, 694. 

Origin of equitable jurisdiction, 695. 

Defences to bill of, enumeration of, 695. 

Defences to bill of, illustration of, 695. 

(1.) Heir-at-law during ancestor’s life could not have, 696. 

But lieir-in-tail could have, 696. 

(2.) Plaintiff seeking, must state a primd facie case, showing good 
ground of action or defence, 696. 

(3.) None in aid of matters not purely civil, 696. 

(3a.) Nor where discovery would involve a forfeiture, 696. 

(4.) Married woman not compelled to disclose facts which might 
charge her husband, 696. 

(4a.) None in breach of professional confidence, 696. 

Or against a public officer, to disclose the secrets of his 
department, 696. 

(5.) None against a mere witness, 696. 

(6.)jNoue in aid of court of competent jurisdiction, 696. 

Except when the other court had not that power originally, 
696, 697. 

(6a.) None in aid of reference to arbitration, 697. 

Unless reference be compulsory, 697. 

{7.) Noue, formerly, against bond fide purchaser for value, 25, 
697. 

Secus , now, 26, 697. 

Uuder the Judicature Acts, 697. 

DISCOVERY AND RELIEF— 

Distinguished, 496. 

DISCRETIONS AND DUTIES, 155, * 57 . 

DISHONESTY OF TRUSTEE— 

In exercise of his discretionary powers, 157. 

DISSOLUTION, 575, 580. 

DISTRESS— 

For rent, in bankruptcy, 293. 

For rent, notwithstanding bill of sale, 388. 

For rates, notwithstanding bill of sale, 388. 

Remedy of mortgagee, upon attornment clause in mortgage, 373. 

For interest, 373. 

For principal even, 373. 

Leave of court, when required, 373. 

Right of, in case of mining lease, 387. 

DISTRIBUTION OF ASSETS, 292, 298, 299, 307, 501. 

DISTRIBUTION, STATUTES OF— 

Share under, in cases of performance, 253. 
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DIVIDENDS— 

Payable on shares given by way of legacy, 208, 200. 

Sale with the accruing, effect of, 209, 210. 

Unclaimed, 299. 

DIVORCE ACT— 

Separate estate under, 430. 

On judicial separation, 430. 

On divorce, 430- 

DIVORCE AGREEMENTS— 

Rectification of, 515. 

DOCKETS, 286. 

DOCUMENTS, 495, 496, 703. 

DONATIO MORTIS CAUSA— 

Must be in expectation of death, 197. 

On condition to be absolute on donor’s death, 197. 

Revoked by recovery or resumption, 197. 

Delivery essential to, 197. 

Antecedent delivery, effect of, 197, 198. 

Imperfect testamentary gift not supported as, 198. 

Nor ineffectual gift inter vivos , 198. 

Delivery of the means of obtaining the gift, good, 198. 

Delivery of essential document, sufficient in case of chose in action, 
198. 

What is a sufficient delivery,— 

To donee or agent for him, 198. 

Not to donee’s agent, 199. * 

Donor must part with dominion over the gift, 199. 

What may be given as donationes mortis causd, and what not, 199, 
South Sea annuities may not be given as, 199. 

Railway stock may not be given as, 199. 

Donor’s own cheque may not, in general, be delivered as, 199. 
How it differs from a legacy, 200. 

How it differs from a gift inter vivos , 200. 

DONEE OF POWER— 

His exercise of power, when fraudulent, 552, 553. 

His release of power, effect of, 553. 

DONORS AND DONEES, 197, 4M, 552. 

DOUBLE PORTIONS— 

Presumption against, 260, 262. 

Exception to, where child illegitimate, 261. 

DOUBLE PROOF— 

By creditor and surety, 569, 570. 

DOUBTFUL POINT OF LAW, 508. 

DOUBTFUL TITLE, 634, 635. 

DOWER- 

A legal claim originally, 26. 

Legacy in lieu of, 205. 

When entitled to priority, and when not, 205. 

Interest upon, 207. 
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DOWER,—( continued). 

Now out of money converted into land, 218. 

Election with reference to, 242. 

AVhat is inconsistent with widow’s right to, 243. 

Entitles to redeem mortgage, 336. 

DRAWINGS IN BOOK, 672. 

DRUNKENNESS— 

When a reason for setting aside a contract, 530, 531. 

DUM CASTA, 291. 

DURESS, 532. 

DUTIES AND DISCRETIONS, 155, 157. 

EARMARKING— 

Of trust funds, 188, 604-605. 

EARNINGS, 433- 435 - 

ECCLESIASTICAL BENEFICE— 

Not in general mortgageable, 328. 

Cases iu which it may be mortgaged, 328, 329. 

EDUCATION, 474. 

EFFLUX OF TIME— 

Partnership expiring by, 577. 

EJECTMENT AGAINST MORTGAGOR— 

Terms on which action stayed, 343. 

Not now necessary, after foreclosure, 367, 379. 

EJECTMENT BILL, 15. 

ELECTION— 

Arises from inconsistent alternative gifts, 232. 

Illustrations of such gifts, 233. 

Foundation and characteristic effect of the equitable doctrine, 232. 
Derived from civil law, 232. 

Two courses open to elect between— 

(a.) Under instrument, 233. 

(6.) Against instrument, 233. 

Principle of compensation, and not forfeiture, governs the doctrine, 
233 . 2 34 * 

Ratification distinguished from election, 234. 

Cases where testator makes two bequests of his own property, no 
case of election proper, 234. 

There must be a fund from which compensation can be made, i.e. y 
some property of donor’s own, 235. 

Case of donor not adding any property of his own, 235. 

Case of donor adding some property of his own, 236. 

Election under powers, 236. 

(a.) As to person entitled in default, a true case of election, 236. 
(6.) As to person entitled under power, no case of election proper, 
236, 237. 

But the same thing in effect, 238. 

(c.) Direction modifying appointment, when valid and when in¬ 
valid, 238. 

(tj.) A charge made valid by election, 239. 
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ELECTION — [continued), 

Where testator affects to dispose of his own by an ineffectual instru¬ 
ment, 239. 

(a.) Infancy, 239. 

(6.) Coverture, 240. 

(a. 6.) Infancy and coverture, 240. 

( c .) Wills, before 1 Viet. c. 26, 241. 

(d.) Scotch lands, 241. 

And foreign lands generally, 242. 

( e .) Dower, 242. 

(/.) Derivative interests, 243. 

To raise question of, immaterial whether testator did or did not know 
property not to be his own, 244. 

Testator is presumed to have given his own, where he has a limited 
interest, 244. 

Illustrations, 244, 245. 

Evidence dehors the instrument not admissible to make out a case of 
election, 245. 

Persons under disabilities, mode of election by— 

Married women, formerly and now, 246, 247. 

If restrained from anticipation, 247. 

Election by conduct, 247. 

Infants, 247. 

Lunatics so found, and not so found, 247. 

Persons compelled to elect may have 'accounts taken, 247, 

What is deemed an election by conduct, 248. 

Election against instrument, where no election in fact, 248. 

Length of time raises presumption of, 249. 

In the case of contracts voidable for fraud, 549. 

ELEEMOSYNARY CHARITY, 113, 115. 

ELIZABETH, STATUTES OF— 

Against frauds on creditors, 68. 

Effect of subsequent alienation by donee, 72. 

Against frauds on subsequent purchasers, 73. 

Effect of subsequent alienation by donee, 75. 

Repeal of, 75-76. 

ENCROACHMENT, 702. 

ENGRAVING— 

Copyright in, 670. 

ENGROSSMENT— 

Ordered to be delivered up, 704. 

ENJOYMENT— 

In specie, 179, 180. 

ENTITY— 

Legal, of husband and wife, 407, 447. 

EQUALITY IS EQUITY— 

Leaning in equity against joint-tenancies, 40-41. 

EQUITABLE ASSETS, 273. 
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EQUITABLE ASSIGNMENT— 

General rule of old common law, that chose in action is not assign¬ 
able, 85. 

General rule infringed upon, in equity, 85. 

General rule infringed upon, even by common law, 86. 

Contingent interests and possibilities, assignable under 8 kg Viet, 
c. 106, 87. 

Policies of life and marine insurance, now assignable by statute, 
87. 

Debts and other legal choses in action, under Judicature Act (1873), 
87. 

Order given by debtor to creditor on a third person, a good equitable 
assignment, i.e ., appropriation, 87. 

Holds good against executors of the assignor, 87. 

Against trustee in bankruptcy, 88. 

Secus, mandate from principal to agent, 88. 

Or where fund not yet specific, 88. 

Or where the appropriation is otherwise imperfect, 88. 

Notice to legal holder by assignee is necessary to perfect his title as 
against third person, 89. 

Such notice is tantamount to possession, and gives assignee a 
right in rein , 89. 

Debtor thereafter paying to creditor is liable to assignee, 89. 
Form of notice, 90. 

Rule in Dearie v. Hall not applicable, when, 91. 

AVhen stop-order required, 91. 

Not now required in case of charging order, 91. 

Required on voluntary charge of fund, 91. 

Assignee of chose in action takes subject to equities, 92. 

Being equities affecting the subject-matter, 92. 

Except in the case of negotiable securities and of debentures 
payable to bearer, 93. 

And except when document is negotiable by estoppel, 93. 
Assignments contrary to public policy, as of salary of public officer, 
94. 

Assignments affected by champerty and maintenance, 95. 

Purchase of an interest pendente lite y when permitted, and when not, 
95 > 96 . 

What is a “pretended title,” 95-96. 

When charity is a good defence, 96. 

Assignments by incapacitated persons, 96. 

EQUITABLE DEBTS AND CLAIMS— 

Arrest for, 713, 714. 

EQUITABLE DEFENCES AT LAW, 649, 650. 

EQUITABLE EXECUTION, 15, 16. 

EQUITABLE JURISDICTION— 

Courts bound by settled rules and precedents, 3, 4. 

Origin of jurisdiction of Court of Chancery, 4. 

Reasons of separation between civil law and English, 5. 

New defences unprovided for, 9. 

Ordinance of 22 Edw. III. as to matters “of grace,” 9. 
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EQUITABLE JURISDICTION-(c<mfinu«i). 

The originally exclusive jurisdiction, io. 

The originally concurrent jurisdiction, 12. 

The now obsolete auxiliary jurisdiction, 13. 

EQUITABLE LIEN— 

Vendor’s lien for unpaid purchase-money, 137. 

Vendee’s lien for prematurely paid purchase-money, 140. 

None under covenant to purchase and settle lands, 252. 

EQUITABLE MORTGAGE, 377. 

EQUITABLE RELIEF— 

In the nature of execution, 15, 16, 287. 

EQUITABLE WASTE, 658. 

EQUITIES— 

Assignee takes, in general, subject to, 92. 

When not subject to, 93, 94. 

Enforcement of, against mortgagees of ships, 390. 

EQUITY— 

Various senses in which “ equity ** is used, 1, 2. 

Common law as much founded on natural justice and good conscience 
as, 2. 

Definition of, by reference to its extent, and not its content, 2. 

The old definitions of equity stated and explained, 2, 3. 

Modern equity, character of, 3, 4. 

Courts of, bound by settled rules and precedents, 3. 

Modes of interpreting laws same in, as at common law, 4. 

Origin of the jurisdiction in equity, 4. 

Reasons of separation between common law and equity, 5-9. 

(1.) Common law became a jus strictum too early, 5. 

(2.) Roman law was deprived of authority in the courts, 5. 

(3.) System of common law procedure more defective even than 
common law principles, 6. 

{4.) Failure of remedy attempted by statute in consimili casu> 
7 - 8 . 

(5.) Ordinance of 22 Edw. III. made Chancellor a perpetual court 
for matters “ of grace,” 9. 

Modern fusion of equity and law, 9, 10. 

Equity is a science and rests on maxims, 14. 

EQUITY ACTS IN PERSONAM— 

Meaning of this maxim, 43. 

Illustrations of, 44. 

Limits of maxim, 44-45. 

EQUITY AIDS THE VIGILANT, 40. 

EQUITY, DELAY DEFEATS, 40. 

EQUITY DELIGHTETII IN EQUALITY, 40. 

EQUITY, EQUALITY IS, 40. 

EQUITY FOLLOWS THE LAW— 

In originally concurrent jurisdiction, absolutely, 16. 

In originally exclusive, and now obsolete auxiliary, jurisdictions, dis¬ 
cretion arily, 16, 19, 20. 
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EQUITY FOLLOWS THE LAW— (continued). 

Illustrations of maxim,— 

(1.) Application of canons of descent, 16, 17. 

Mode of evading these canons in a proper case, 17. 

(2.) Construction of words of limitation, 18, 19. 

(3.) Application of Statutes of Limitation, 19, 20. 

EQUITY IMPUTES AN INTENTION TO FULFIL AN OBLI¬ 
GATION— 

Illustrations of maxim, 43. 

EQUITY LOOKS ON THAT AS DONE WHICH OUGHT TO 
HAVE BEEN DONE— 

Illustrations of maxim, 42. 

EQUITY LOOKS TO CLEAN HANDS— 

Illustrations of maxim, 39. 

EQUITY LOOKS TO THE INTENT RATHER THAN THE FORM- 
Illustrations of maxim, 41. 

EQUITY OF REDEMPTION— 

Nature of, 334. 

Devolution of, 335. 

Persons entitled to, 335, 336, 

Formerly, successive times given for exercise of, 337. 

Now, usual to give only one time for redemption, 337. 

Cases in which successive times still given, 338. 

Time for exercising the, 340. 

Interest payable on exercising the, 338. 

Bar of, uuder old Statutes of Limitation, 341. 

Disabilities allowed for, under, 341. 

Bar of, under Real Property Limitations Act (1874), 341. 

No disabilities allowed for, under, 341. 

Bar of, effect of, 342. 

Acknowledgments and payments to keep alive the, 342. 

How it results on mortgage of wife's estate for husband's debt, 376. 
In the general case, 376. 

When limitations modified, 376. 

Foreclosure of, generally, 366. 

Bar of, by sale, 370, 372. 

EQUITY TO A SETTLEMENT— 

An equitable modification of the husband’s legal rights, 450, 451. 
Marriage a gift of wife’s personal property to husband, subject to his 
reduction of it into possession, 450. 

Her equity does not depend on a right of property in her, 451. 

But arises from the maxim, “He who seeks equity must do 
equity,” 451. 

The court imposes conditions on the husband coming as plaintiff, 451. 
Principle extended to the husband’s general assignees, 451. 

Principle extended to the husband’s particular assignee, 451. 

Wife permitted to assert her right as plaintiff, 452. 

General principle on which court acts, 452. 

General principle illustrated, 453. 

(1.) Wife’s leasehold,— 

(a.) Equitable, 453, 

(M Legal, 453. 
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EQUITY TO A SETTLEMENT—(cow tinned). 

(2.) Wife’s pure personal property, 

(a.) Legal, 454. 

(6.) Equitable, 454. 

(aa.) Absolute interest, 454. 

(66.) Life interest,— 

If husband is or is not maintaining wife, 454, 

455 * 

As against husband’s assignee with notice, 455. 

No equity to arrears of income, 455. 

(3.) Wife’s realty,— 

(a.) Of inheritance,— 

(aa.) Legal, 455. 

(66.) Equitable, 456. 

(6.) Life estate,— 

(aa.) Legal, 456. 

(66.) Equitable, 456. 

While it continues equitable, 457. 

Wife’s, defeated by her alienation, 457. 

Of interests in real estate, 457. 

No resulting trust for wife, 457. 

Of interests in personal estate, 458. 

Wife’s choses in action belonged to husband, if he reduced them into 
possession, 458. 

Wife surviving her husband takes her reversionary interest which he 
has not reduced into possession, 458. 

Assignee can take no more than the husband has to give, 459. 

Court had not power to take wife’s consent to part with her rever¬ 
sionary interest, 459. 

For she would lose a future possible equity and her chance 
of survivorship, 459. 

She had no equity out of reversionary interest so long as rever¬ 
sionary, 459. 

It was an obligation fastened, not on the property, but on the right 
to receive it, 459. 

By 20 & 21 Viet. c. 27, feme covert may alien her reversionary interest 
in personalty, by deed acknowledged, 459, 460. 

But not property which she is restrained from alienating, 459. 
Nor property settled on her marriage, 460. 

As to cases of reversionary interests not within the Act, 460. 

If husband die before reversion falls in, purchaser loses his 
purchase, 461. 

If reversion falls into possession, the husband and wife living, 
purchaser will take it, subject to her equity, 461. 

If wife die first, and then the reversion falls in, purchaser takes 
all, 461. 

What amounts to a reduction into possession, 461, 462. 

Mere assignment of a reversion is not a reduction into possession, 461. 
Husband's transfer of title-deeds, of which his wife was equitable 
mortgagee, is not sufficient, 462. 

Order of court to pay wife’s income into receiver’s hands is, 462. 
Settlement, if made, must be on wife and children, 462. 

Though wife may waive it, and thus deprive her children, 462. 
When the right of children becomes indefeasible, 463. 

If wife dies before bill filed, children have no right, 463. 
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EQUITY TO A SETTLEMENT— (continued). 

If wife dies after filing bill, but before decree, children have no 
right, 463. 

Right of children as against husband arises on decree, 463. 

Right of children may arise out of contract by father, 463, 464. 
Wife may after decree, but before execution of the settlement, waive 
her, and so defeat her children’s right, 463, 464. 

No such waiver by married woman, being an infant, 464. 

What will defeat her right to a settlement, 464. 

Husband’s receipt of the fund, 464. 

Where her debts exceed the fund, 464. 

"Where his debts exceed the fund, 464. 

Equity only partially defeated in this case, 464. 

An adequate settlement, 464. 

Her adultery, 464. t 

She does not lose it where both are living in adultery, 464, 465. 
Her fraud, 465. 

Amount of settlement, 465. 

If husband, being solvent, refuse, so long as he maintains her, he takes 
income, 465. 

The court detains the capital, 465. 

Amount depends on circumstances, 465. 

Generally, half the fund is settled on her, 466. 

Sometimes the whole, 466. 

Form of settlement, 466. 

How far binding as against creditors of husband, 466, 467. 

If husband reduce her property into possession, and then make 
a settlement, it must conform to 13 Eliz. c. 5, 467, 

Valid if bond Jide, although on a meritorious consideration, 
467. 

Settlement of wife’s property, under Bankruptcy Act (1883), 467. 
If court decree the settlement, creditors are bound, 467. 

Settlement by husband 011 trustees refusing to part with theiwife’s 
property, also good, 467. 

EQUITY, WHO SEEKS, MUST DO— 

Illustrations of maxim, 38, 451. 

EQUITY WILL NOT SUFFER A WRONG, &c., 15. 

ERROR, 506, 625. 

ERRORS IN ACCOUNT— 

When a ground for surcharging and falsifying, 192, 593. 

When they must be fraudulent for this purpose, 193, 593. 

ESCHEAT— 

None of freeholds formerly to crown, if any trustee, 133. 

Secus, now, 133. 

None of copyholds formerly to lord, if any trustee, 133. 

Secus, now, 133. 

As regards money converted into land, 133, 217, 

ESCROW— 

When deed delivered'as, or nothin. 

ESSENCE OF CONTRACT— 

When time is of, 630, 631. 

And when not, 630. 
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ESTATE DUTY, 200, 201, 583. 

ESTATE TAIL— 

Not within Locke King’s Acts, 305. 

Bar of, by married woman, when restrained from anticipation, 427. 
No equity to a settlement out of, 455, 456. 

Agreement to bar, enforcement of, 518. 

ESTATE UPON CONDITION— 

Mortgage is, 330. 

ESTOPPEL— 

By standing by, 39, 190-191, 549. 

In case of company, 550. 

In the case of directors, 550. 

In the case of executors, 550. 

Document may become negotiable by, 93-94. 55 °- 

ESTREPEMENT, 642. 

EVIDENCE, 102, 126, 128, 245, 270, 512, 563. 

EVIDENCE BETWEEN MARRIED PERSONS— 

By wife against husband in criminal proceedings, 443. 

By husband against wife, under Act 1884, 443. 

EVIDENCE DE BENE ESSE, 699. 

EXAMINATION— 

Of witnesses, de bene me, 700. 

EXCLUSIVE APPOINTMENTS— 

And non-exclusive, distinction between, abolished, 554. 

EXCLUSIVE JURISDICTION— 

Prior to Judicature Acts, 9. 

Subsequent to, and in consequence of, same Acts, 9-11. 

Importance of maintaining distinction, 13. 

EXCUSABLE DELAY, 527. 

EXECUTED AND EXECUTORY AGREEMENTS, 377. 

EXECUTED AND EXECUTORY TRUSTS— 

Distinction between, in se, 54. 

As to trusts executed, equity follows law, 55. 

As to trusts executory, equity may or may not follow law, 55. 
Distinction between executory trusts in marriage articles and in 
wills, 56. 

Under marriage articles, court decrees a settlement in conformity 
with presumed intention, 56. 

In wills, court seeks for the expressed intention, 56. 

Trusts executory in wills construed strictly in absence of expressed 
intention to the contrary, 57. 

Trusts executory construed according to contrary intention, if that 
expressed, 58. 

What expressions show a contrary inteution, 58-60. 

EXECUTION— 

Equitable, by appointment of receiver, 15, 287, 289. 

For debt, against married woman’s separate estate, mode of, 421. 
Avoidance of, in bankruptcy, 293. 

Forfeiture of lease on, 405. 
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EXECUTION CREDITOR— 

Rights of, against debentures, 357, 358. 

Rights of, when bill of sale unregistered, 385. 

Against married woman’s separate estate, 421, 437, 439. 
EXECUTOR— 

Sale of leaseholds by, 108. 

His discretion in the choice of charities, 116, 123. 

His power to give receipts, 106. 

Exception where fraud of executor known to purchaser, 106. 
When he is the proper party to sell, 109. 

Want of, no effect from, 120, 149. 

His title to bona vacantia, 133, 134. 

Before 1 Will. IV. c. 40, entitled to undisposed-of residue of personal 
estate, 133. 

Except where excluded by testator’s intention, express or 
implied, 133. 

Now trustee for representatives of deceased, 133, 134. 

But not for the crown, 133, 134. 

Want of, when supplied by courts of equity, 149. 

i.e., where duties of, are trustee’s duties, 149. 

Care and diligence required of, 155. 

No remuneration allowed to, 159. 

Not even for personal trouble, 160, 161. 

May not make profit out of estate, 162. 

Liable as a trustee for investments, 162, 169. 

When, and when not, a trustee, 165. 

Not like an express trustee in general, 169. 

Answerable for own acts only, 169. 

Difference between trustee and, 169. 

Joiniug in receipts primA facie liable, 169. 

Unless never in a position to control his co-executor, 169. 
Liability of, for wilful default, 170, 313-314. 

Must not allow estate of testator to remain out on personal security, 
170, 173. 

Must forthwith invest estate, 174. 

Conversion of terminable and reversionary property by, 179. 

When this duty is excluded, 179, 180. 

When he may mortgage assets, 182. 

(a.) Personal estate, 182. 

(6.) Real estate, 182. 

Carrying on trade, liability and rights of, 183. 

How he should apply the profits and losses, 185. 

Right of, to prefer creditor, 177. 

How prevented, 177, 178. 

May pay statute-barred debts, when, 282. 

May not pay debt adjudged bad, 283. 

Or not evidenced as required by law, 283. 

May sell or mortgage for payment of debts, 284. 

Devastavit by, 313, 315. 

Wilful default by, 313, 314. 

His liability for debt or for liability, after distribution of assets, 
308. 

Retainer by, when and when not allowed, 310-312. 

Even out of assets held by both executors, 311. 

And even of assets in specie, 311. 
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EXECUTOR— (continued). 

Not charged for accidental loss on failure of assets, 501, 502. 

Under such circumstances creditor’s action stayed, 502. 

Of deceased director, how far liable for fraud, 522. 

Liability of, for mortgage debts of testator, 307. 

Liability of, after distribution of assets, 307, 308, 314. 

Protection of, by Statutes of Limitation, 315. 

Estoppel of, 550. 

Position of married woman as, 440. 

In case of her breach of trust or devastavit, 440. 

Husband not now liable, 440. 

Unless he intermeddle, 440, 441. 

EXECUTORS, ACTIONS AGAINST— 

Liability to extent of assets, 273-274. 

When of legal assets only, 274. 

When of equitable assets also, 274. 

EXECUTORS, ASSENT OF— 

To legacies (specific and residuary), effect of, 202, 203. 

None required to donatio mortis causd , 200. 

EXECUTORS BEING ALSO DEVISEES— 

Payment of debts by, 285. 

By sale or mortgage, 285. 

EXECUTORS, MORTGAGES BY— 

Under express power to mortgage, 182. 

Giving mortgagee power to sell, 182, 183. 

In lieu of selling,— 

"When legitimate, 183. 

When not legitimate, 183. 

Real assets devised to executor, when and when not executors may 
mortgage, 182, 183. 

EXECUTORS OF DECEASED PARTNERS, 58T, 582. 

EX NUDO PACTO NON ORITUR ACTIO— 

Application of maxim to voluntary trusts, 60. 

EXONERATION— 

Of purchaser obtaining trustee's receipt, 105-106. 

What exonerates personalty from payment of debts, 301, 302. 
Mortgaged estate, when exonerated prior to Locke King's Act, 17 k 
18 Viet c. 113, 303. 

Personalty primarily liable unless mortgaged estate devised cum 
onere , or personalty exonerated, 304. 

Mortgaged estate was primary fund when mortgage was ancestral 
debt, 304. 

Unless debt adopted by deceased, 304. 

Since Locke King’s Act, mortgaged freeholds and copyholds devolve 
cum onere, 305. 

Unless contrary intention in will, 306. 

Leaseholds included in Amending Act {1877), 305. 

Act refers only to specified charges, 305. 

Vendor’s lien under 30 k 31 Viet. c. 69, and 40 k 41 Viet. c. 
34, 30S. 

Charge of judgment creditor, 305. 
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EXONERATION— {continued). 

Rateable incidence of mortgage in case of mixed security, 305. 

What is a contrary or other intention, 306. 

A mere general direction to pay debts would not comprise mortgage 
debts, 306. 

Liability of executor still, 307. 

Refunding of assets, 308. 

EXPECTANCIES— 

Assignment of, good in equity, 85. 

Where for value, not if voluntary, 86. 

By married women, 457, 460. 

Title to, accrual of, 436. 

EXPECTANTS— 

Frauds upon, 547. 

Not affected by 31 & 32 Viet. c. 4, 548. 

EXPENDITURE, 143. 

EXPRESSIO UNIUS— 

Exclusio alterius , 622. 

EXPRESS TRUSTS— 

Express private trusts, 54. 

(1.) Executed and executory trusts, 54. 

(2.) Voluntary trusts and trusts for value, 60. 

(3.) Fraudulent trusts, 68. 

(4.) Trusts in favour of creditors, 82. 

(5.) Equitable assignments, 85. 

Requisites to creation of express private trusts, 97. 

(6.) Secret trusts, 102. 

(7.) Powers in the nature of trusts, 103. 

Liability of a purchaser to see to application of his purchase-money, 
formerly and at present, 105. 

Express public [i.c., charitable] trusts, 112. 

EXPULSION— 

From partnership, 573. 

From club, 665, 666. 

EXTINGUISHMENT OF TITLE— 

When right to sue for land barred, 282, 342. 

EXTREME NECESSITY, 532. 

EXTRINSIC EVIDENCE— 

When and what admissible to disprove resulting trust, 126. 

When and what admissible to rebut or to affirm advancement, 
128, 129. 

When admissible in case of secret trusts, 102, 103. 

Inadmissible to raise question of election on will, 245. 

When and when not admitted in cases of satisfaction, 271, 272. 
Admissible to prove accident, mistake, fraud, 512. 

In marriage settlements, 514. 

And in purchase contracts, 624, 625. 

Admissible to prove that apparent principal is surety only, 563. 

To identify parcels in contract, 618. 
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FACTORS AND TRADE-VENDEES— 

Sales and pledges by, 384, 385. 

Set-off against, 595. 

FAIR CONTRACTS- 

Between trustees and cestuis que tmstcnt , 544, 545. 
FALSIFYING, SURCHARGING AND, 192, 193. 

FAMILY COMPROMISES, 509. 

“FANCY WORD,” 674. 

FATHER— 

Is guardian of child, 471. 

May appoint guardian by deed or will, 471. 

Unless where he has bargained away his right, 472. 

Or has abdicated his right, 475. 

When he will be deprived of his guardianship, 472. 

Even in favour of the mother, 475. 

When he will have allowance for child’s maintenance, 479, 480. 
When gifts by child to, void, and when not, 540. 

FATHER AND CHILD, 471, 540. 

FEE-FARM GRANTS, 405. 

FEE-SIMPLE ESTATES— 

Of married women, 412. 

FEME COVERT, 129, 227, 407. 

FIDUCIARY RELATION, 163, 540. 

FINES, 347- 
FIRM NAME, 585. 

FISHING, RIGHT OF, 702. 

FLAW IN TITLE— 

Injunction against unfair use of, 655. 

FLOATING SECURITY— 

Nature of, in general, 357. 

Whether in any case like a specific mortgage, 358. 

Solicitor’s lien not affected by, 358. 

Remedies upon, 368. 

Set off in case of, 599. 

FOLLOWING TRUST FUNDS, 187. 

FORECLOSE DOWN— 

Meaning of this rule, 337. 

FORECLOSURE— 

Not affected by bankruptcy of mortgagor, 292. 

May be pursued in court of bankruptcy, 367. 

Persons entitled to decree of, 335, 336, 366. 

Terms of order for, as regards interest, &c., 338. 

Special directions, when inserted in, 367. 

Form of judgment for, in equitable mortgages, 379. 

May combine personal judgment, 368. 

And should in general do so, 369. 
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FOREIGN JURISDICTIONS, 44, 643, 645. 

FOREIGN LANDS— 

Jurisdiction as to, 44. 

Election as to, 241, 242. 

FOREIGN PARTNERSHIPS, 583. 

FORFEITURE— 

Compensation, and not forfeiture, in election, 233. 

Legacies subject to clause of, 238, 403. 

Mortgagor’s estate, forfeiture of, for not disclosing first mortgage, 
effect of, 335. 

FORFEITURES— 

Equitable jurisdiction as regards, 403. 

Governed by same principles as penalties, 403. 

Except in the case of forfeiture clauses in wills, 403. 

And excepting, formerly, as between landlord and tenant, 403. 
Forfeiture for breach of covenant to repair, formerly not relievable, 

403. 

Or for breach of covenant to insure, 404. 

High Court now relieves in all cases, 404-405. 

Upon what terms, 405. 

With what exceptions, 405. 

May be purged by lessee exercising his option of purchase, 405, 406. 
Arising under wills, 403. 

FORGETFULNESS— 

May amount to a constructive fraud, 550. 

FORMAL CONTRACT— 

When to be drawn up, 633. 

FRAUD— 

Time for bringing action for, 20. 

In case of partnership accounts, 165. 

When necessary, in order to surcharge and falsify, 193. 

Effect of, by mortgagee, on his own priority, 362, 381. 

Liability of married woman’s separate estate for, 418. 

Liability of married woman’s appointment funds for, 419. 

Settlement by married women voidable for, 445, 446. 

By married woman, effect of, on her equity to a settlement, 465. 

By engaged female on intended husband, 467, 470. 

Differences between, at law and in equity, 519, 520. 

Usually renders contracts voidable only, not void, 527. 

Arising by statute only, 528. 

May arise from conduct, apart from words, 550. 

May be without moral culpability, 550. 

Partnership induced by, dissolution of, 577. 

Partnership debt contracted by, how provable, 584. 

In connection with trade-marks, 673, 674. 

In connection with deeds, no, in. 

In connection with wills, 710, 712. 

In connection with companies, 528, 539, 550. 

FRAUD AT LAW— 

(1.) At common law, 519. 

(2.) Under 13 Eliz. c. 5, 68, 467. 
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FRAUD AT LAW— [continued). 

Criterion of fraud— 

{a.) Voluntary conveyances, 69. 

(b.) Valuable conveyances, 71. 

Case of subsequent alienation, 72. 

(3.) Under 27 Eliz. c. 4, 73. 

Criterion of fraud, 73. 

Case of subsequent alienation, 75. 

No fraud now, in these cases, 75. 

Unless actual express fraud, 75, 76. 

(4.) Under Bills of Sale Acts (1878 aud 1882), 78. 

Criterion of fraud, 78. 

{5.) Under Bankruptcy Act (1883), 79. 

Regarding only husband’s property in his own right, 79, 80. 

FRAUD IN EQUITY— 

I. Actual— 

In what cases equity gives relief, 519. 

No invariable rule, 519. 

Equity acts upon weaker evidence than law in inferring, 519, 520. 
Actual fraud of two kinds, 520. 

(1.) Arising from the conduct of parties, irrespective of the position of 
the injured party, 520. 

(a.) Misrepresentation, or suggestio falsi, 520. 

Where made intentionally, 520. 

Where made with intent to mislead a third party, 520. 

Must be of some material fact, 521. 

Must be dans locum, contractui t 521. 

A mere intention may be a material fact, 521. 

Must, at least in certain cases, be in respect of something in which 
there is a confidence reposed, 521. 

The party must be misled by the misrepresentation, 522. 

To his prejudice, 522. 

Misrepresentations by directors of companies, 522. 

If misrepresentation can be made good, equity will compel it, 523. 

Aud otherwise will rescind contract, 523. 

Ratification, 523. 

(b.) Concealment, or supprcssio veri, 523. 

Facts must be such as the party was under a legal obligation to 
disclose, 523. 

Purchase of land with mine unknown to vendor but known to 
vendee, 524. 

Sale of land subject to incumbrances known only to vendor, 524. 
Purchase of land, on sale by the court, 524. 

As to intrinsic defect in personal chattels, caveat emptor , 524, 525. 
Unless there be some artifice or warranty, 525. 

Or vendor was bound to disclose, 525. 

Silence sometimes tantamount to direct affirmation, but in ex¬ 
ceptional cases only, 525. 
e.g.y cases of insurance, 525. 

Insured must communicate all material facts within his know 
ledge, 525. 

A mere opinion may be a material fact, 525. 

Inadequacy of consideration will not per se avoid a contract, 525, 
526. 
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FRAUD IN EQUITY— {continued). 

Inadequacy may be evidence of fraud, and then it will avoid a 
contract, 526. 

An apparent inadequacy may be explained away, 526. 

Equity will not aid where parties cannot be placed in statu quo , 
5 2 7 - 

Fraudulent contracts usually valid until avoided, 527. 

Fraudulent contracts may become not avoidable, 523, 527. 
Fraudulent contracts may not affect company, 527, 528. 

Contracts fraudulent by statute merely, 528. 

Fraud in contract, not cured by registration of contract, 529. 

F'raud in prospectus, not cured by setting out all contracts, 529. 
Improper payments by companies, generally, 529. 

(2.) Cases of fraud arising from the condition of the injured parties, 529. 
Free and full consent necessary to every agreement, 529, 530. 
Gifts and legacies on condition against marrying without consent, 
not defeated by fraudulent refusal, 530. 

(1.) Person non compos mentis , 530. 

Contract with lunatic in good faith and for his benefit 
will be upheld, 530. 

Or if parties cannot be restored in statu quo t 530. 

(2.) Drunkenness,— 

Must be excessive in order to set aside contract, 530. 
Slight, not a cause for relief, unless unfair advantage 
taken, 531. 

Parties left to remedy at law, 531. 

(3.) Imbecile persons, imposed upon, 531. 

Testators who are .imbecile, 531. 

(4.) Persons of competent understanding, under undue influ¬ 
ence, 532. 

Or under duress or extreme necessity, 532. 

(5.) Infants, 532. 

Liable for necessaries, 532. 

Equity will not uphold agreement to prejudice of, 533. 

Acts of an infant confirmable, 533. 

Distinction between his mere personal contracts and other 
acts, 533. 

Provisions of Infants Relief Act (1874), 533, 534. 

Marriage articles of, good as necessaries, 534. 

(6.) Feme covert , no capacity to contract at law, 534. 

Quasi power to contract in equity in respect of her separate 
estate, 534. 

And under Married Women’s Property Act (1882), and 
Married Women’s Property Act (1893), 534, 535. 

II. Constructive— 

Three classes, 536. 

(1.) Constructive frauds as contrary to policy of the law, 536. 
Marriage brokage contracts, 536. 

Reward to parent or guardian to consent to marriage of child, 537. 
Secret agreement in fraud nf marriage, 537. 

Rewards given for influencing another person in making a will, 537. 
Contracts in general restraint of marriage, void, 537. 

Contracts in general restraint of trade, void, 538. 

But not special restraint, 538. 

When the illegal is severable from the legal, 538. 
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FRAUD IN EQUITY— {continued). 

Agreements founded on violation of public confidence, 538. 

As buying and selling offices, 538. 

Or tampering with the administration of justice, 538, 539. 
Frauds in relation to the transfer of shares in joint-stock companies, 
539- 

Trustee of shares, in relation to cestui que trust , 539. 

Trustee of shares, when a mere nominee, 539. 

Neither party to an illegal agreement is aided, as a general rule, 539, 
S4°- 

Except on grounds of public policy, 540. 

(2.) Constructive frauds arising from a fiduciary relation, 540. 

Gifts from child to parent void if not in perfect good faith, 540. 

Gifts by child shortly after minority, 540. 

When gift will be upheld, 540. 

Guardian and ward cannot deal with each other during continuance 
of the relation, 541. 

Gift by ward soon after termination of guardianship viewed with 
suspicion, 541. 

Gift upheld when influence and legal authority have ceased, 541. 
Quasi guardians, 541. 

Medical advisers, 541. 

Ministers of religion, 541. 

Abiding by the gift, effect of, 541. 

Solicitor and client, 542. 

Gift from client to solicitor pendiug that relation cannot^tand, 
^42- 

Solicitor may purchase from client, but there must be perfect 
bonajides , 542. 

Rule as to gifts is absolute, 542. 

Solicitor must make no more advantage than his fair profes¬ 
sional remuneration, 543. 

Agreement to pay a gross sum for past business is valid, 

543- 

And for future business is now valid, under 33 & 34 Viet. c. 2 
(contentious business), 543. 

Under 44 &45 Yict. c. 44 (non-contentious business), 543. 
And, generally, under 58 k 59 Viet. c. 25, 544. 

The remuneration must in each case be commensurate with the 
work done, 543, 544. 

Trustee and cestui que trust , 544. 

Trustees must not place themselves in a position inconsistent 
with the interests of the trust, 544. 

Purchase by trustee from cestui que timst cannot be upheld, 

544- 

Except on clear and distinct evidence that the cestui 
que trust intended the trustee to purchase, 544. 
Trustee may purchase from cestui que trust who is sui juris, 
and who has discharged him, 545. 

Gift to trustee treated on same principles as one between 
guardian and ward, 545. 

Principal and agent, 545. 

Entire good faith and complete disclosure necessary in dealings 
between principal and agent, 545. 

Agent cannot make any secret profit out of his agency, 545. 
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FRAUD IN EQUITY— (continued). 

Other cases of confidential or fiduciary relations, 546. 

Counsel, 546. 

Auctioneers, 546. 

Debtor, creditor, and sureties, 546. 

Creditor doing or omitting any act to the injury of sureties, 
releases the latter, 546. 

(3.) Constructive frauds, as being unconscientious or injurious to 
the rights of third parties, 546. 

Statute of Frauds cannot be set up as a protection to fraud, 546. 

If contract not put into writing through fraud of a party, he cannot 
set up the want of writing as a defence, 546, 624-625. 

Common sailors, 547. 

Bargains with heirs and expectants, 547. 

And with persons having expectations merely, 547, 548. 
Purchase of reversions since 32 £33 Yict. c. 4, 548. 

True effect of that statute, 548. 

Knowledge of person standing in loco parentis does not per se make 
invalid transactions valid, 548. 

Post obits good only for money lent and 5 per cent, interest, 548. 
Tradesmen selling goods at extravagant prices, 549. 

Party injured may acquiesce after pressure of necessity has ceased, 
549 . 

One who knowingly produces false impression to mislead third per¬ 
son, or who enables another to commit a fraud, is answerable, 
549 - 

A man who has title to property, standing by and letting another 
purchase or deal with it, is bound, 549. 

Estoppel of companies, 550. 

Estoppel of executors, 550. 

And of directors, 550. 

Formerly, even though there was no fraud, only forgetfulness, 
55 °- 

Secus , now, 551. 

Agreements at auctions not to bid against one another, 551. 
Employment of puffer at auction of land, 551. 

And at auction of goods, 551. 

Fraud upon consenting creditors to a composition deed, 551. 

A person obtaining a donation, must always be prepared to prove 
bonajides , 552. 

A power must be exercised bond fide for the end designed, 552. 

Secret agreements in fraud of object of power, 552. 

Appointment by father to a sickly infant, 553. 

Release of power valid, although benefit to donee, 553. 

A void appointment good in part if severable, 553. 

Doctrine of illusory appointments, 554. 

Abolished by 1 Will. IV. c. 46, 554. 

Effect of Powers Amendment Act (1874), 554. 

A man representing a certain state of facts as an inducement to a 
contract cannot derogate from it by his own act, 555. 

So as, e.g ., to interrupt a sea-view, 555. 

Or to destroy the amenity or quiet of a building, 555. 
FRAUD ON MARITAL RIGHTS— 

Wife must not commit a fraud on marital rights, 467. 

Conveyance by wife was primd facie good, 468. 
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FRAUD 10 N MARITAL RIGHTS— (continued). 

(i.) If during treaty of marriage she aliened without husband's 
knowledge property to which she had represented herself 
entitled, it was fraudulent, 468. 

(2.) Even where he did not know her to be possessed of such pro* 
perty, 468. 

(3.) Not fraudulent, if to a purchaser for valuable consideration 
without notice, 469. 

(4.) .Void, even though meritorious, if secret, 469. 

(5.) Knowledge by intended husband bound him, 469. 

(6.) A husband could only set aside a conveyance when made 
pending the treaty of marriage with him , 469, 470. 

(7.) If he had seduced her before marriage, her conveyance was 
good as against him, 470. 

Questions of, how affected by Married Women’s Property Act (1882), 
470. 

How these questions may still arise, 470. 

FRAUDS, STATUTE OF— 

Trusts required to be in writing by, 52. 

Exceptions from, 53. 

Interests within, 52. 

Resulting trust not within, 53. 

Debts within, 283. 

Mortgage by deposit an exception to, 377. 

May not be made the engine of fraud, 512, 546. 

Specific performance of parol agreement notwithstanding, 618. 

Parol evidence, when admissible under, 512, 624. 

FRAUDULENT BREACH OF TRUST— 

Remedy for, not barred by time, 187. 

Remedy for, not discharged by bankruptcy, 187, 290. 

FRAUDULENT DEVISES— 

Statute of, 284. 

FRAUDULENT PREFERENCE— 

Generally, 80. 

None, in making good breach of trust, 186. 

What is, in the winding-up of companies, 529. 

FRAUDULENT TRUSTEES— 

Not discharged by bankruptcy, 290. 

FRAUDULENT TRUSTS AND GIFTS— 

(1.) Under 13 Eliz. c. 5, 69. 

Settlement to be bond fide , 69. 

Settlement, voluntary, not necessarily fraudulent, 69, 70. 
Settlor being indebted, does not invalidate voluntary con¬ 
veyance, 69, 70. 

Settlor being embarrassed at time, or becoming embarrassed in 
consequence, invalidates voluntary conveyance, 70, 71. 
Settlement may, by matter ex post facto, become for value, 72. 
Conveyances for value, either of whole or'of part of settlor’s 
property, or for past debt or not, when and when not 
„ fraudulent, 71, 72. 

Effect of subsequent alienation for value, 72. 

In the case of married women, 418, 445-446. 
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FRAUDULENT TRUSTS AND GIFTS-(co/Rinucd). 

(2.) Under 27 Eliz. c. 4, 73. 

Voluntary settlement formerly vt>id against subsequent pur¬ 
chaser, 73. 

And against subsequent mortgagee or lessee, 73. 

To the extent of making good the mortgage or lease, 74. 
Subsequent purchase must have been from very settlor, 47. 

And direct or express, 74, 75. 

Effect of intermediate alienation for value, 75. 

Chattels personal not within the statute, 73. 

Quaere , leaseholds subject to onerous covenants, 73. 

Under Voluntary Conveyances Act, [1893, such settlements are 
now valid, 75. 

Unless actually fraudulent, 75. 

Considerations meritorious and valuable distinguished, 76. 
Marriage to follow is a valuable consideration, if bond, fide , 76. 
Marriage to follow is not a valuable consideration, [if maid 
fide , 77. 

Settlement in pursuance of prse-nuptial agreement is not volun¬ 
tary or fraudulent, 76. 

Slight value added to meritorious consideration, effect of, 77. 

In the case of married women, 465. 

(3.) Under Bills of Sale Acts (1878, 1882), 78. 

(4.) Under Bankruptcy Act (1883), 79. 

(a.) As to husband’s property in his own right, 79. 

(6.) As to husband’s property in right of wife, 80. 

{c.) As to covenants to settle, 80. 

(d.) As to fraudulent preferences, &c., 80. 

FRAUS DANS LOCUM CONTRACTUI, 521. 

FREEHOLDS— 

Within Statute of Uses, 51. 

Within Statute of Frauds, 52. 

Within Locke King’s Acts, 305. 

Made liable to debts generally, 278. 

After-acquired, of bankrupt, 634. 

FRIENDLY SOCIETY— 

Not a charity, 116. 

Moneys due from its treasurer, 275. 

FUNDS AND SHARES— 

Distinguished, 244, 245. 

FURTHER ADVANCES, 357, 379/384. 

FURTHER PROPERTY, 80, 83. 

FUSION OF LAW AND EQUITY— 

Under Judicature Acts, 9-10. 

FUTURE CALLS, 329. 

FUTURE INTERESTS— 

Of mar lied women, 460. 

FUTURE PROPERTY— 

Assignment of, 86. 

Being separate, liability of, 417, 418. 

Covenant to settle, 80, 252. 
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FUTURE STOCK-IN-TRADE, 86. 

GARNISHEE ORDER— 

Effect of judgment creditor obtaining, 289. 

Priority of, over debentures, 358. 

Against judgment debt recovered by wife, 439. 

GAZETTE— 

Notice of dissolution of partnership, 576. 

GENERAL ASSIGNEE, 88 , 455. 

GENERAL LEGACIES— 

Definition of, 203. 

Abatement of, 204, 

Liability of, for debts, &c., 309, 321, 322. 

Marshalling of assets in favour of, 321. 

GENERAL LIEN, 391. 

GIFT— 

Of separate income, by wife to husband, 414. 

0 nu 3 of proving such a gift, 414. 

Of ward to guardian, 541. 

Of cestui que trust to trustee, 544. 

Of client to solicitor, 542. 

Of child to parent, 540. 

Generally, proof of bond fides , 552 

GIFTS INTER VIVOS— 

If ineffectual, not supported as donatio mortis causd , 197, 198. 
How they differ from a donatio mortis, causd , 200, 201. • 

GIFTS OVER— 

In case of charities, 119. 

GIVING TIME— 

To debtor, effect of, on surety, 565. 

If rights reserved, 566. 

GOOD HOLDING TITLE, 635. 

GOODS AND CHATTELS— 

Sales and pledges of, 384. 

Executions against, 287. 

GOODWILL— 

Usually an asset of partnership, 585. 

Includes right to use old style, 585. 

When assignment of, necessary, 585. 

Survival of, on expiration of partnership term, 586. 

Also, on death of a partner, 586. 

When contract for transfer of, is not specifically enforced, 610. 

“GRACE ”— 

Matters of, assignment of, to Chancellor, 9. 

GRATUITOUS BAILEE— 

Executor is, 159, 501. 

Trustee is, in general, 159. 

GROSS MISCONDUCT, 577- 
GROSS NEGLIGENCE 155-157. 
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GUARANTEE— 

Effect of death on, 558. 

When continuing, notwithstanding death, 558, 559. 

Regulates rights of creditors against surety, 558. 

GUARANTEED ACCOUNT— 

When payments not appropriated, 604. 

GUARDIANS— 

• Varieties of, 471. 

Cannot derive personal benefit from the estates of their wards, 163. 
Who may be, and their duties, 471 et seq. 

Appointed by Chancery Division, 472. 

Appointed by Probate Division, 473. * 

Their powers over infant’s property,— 

Must not convert, excepting for his benefit, 476. 

Purposes for which they may convert, 476. 

Effect of their conversion, if infant dies under age, 476, 477. 
Must restrain improper marriage of ward, 477. 

May not take reward for consenting to such marriage, 477. 

Gift from infant to, how far valid, 541. 

Quasi guardians, as medical advisers, ministers, frauds by, 541. 

GUARDIANS, POOR-LAW, 490-491. 

GUARDIANSHIP OF INFANTS ACT (1886), 471, 473. 

HARBOUR TOLLS— 

As an investment of trust funds, 178, 179. 

HARDSHIP— 

Often a proof of fraud, 532, 547. 

A defence to specific performance, 632. 

HEADINGS— 

In trade-directory, 671. 

HEIR— 

Undisposed-of proceeds of sale of land result to, 219. 

There must be a gift over of real estate directed to be sold to exclude, 
219. 

In what character the land to be sold results to, 221. 

When and when not put to his election, 239, 241. 

Performance, doctrine of, applied against, 251, 252. 

Rights of, in administration and marshalling of assets, 301, 309, 320, 
321. 

If a devisee, is a purchaser, 309. 

When and how far affected by Locke King’s Acts, 305, 306. 

Has no right of retainer out of assets, 313. 

Has right to redeem mortgage, 336. 

Devisee may come into equity to establish will against, 708. 

Can only come into equity, by consent of devisee, to try validity of 
will, 709. 

HEIR OR EXECUTOR, 212,213, 230, 231. 

HEIRLOOMS, 615. 

HEIRS AND EXPECTANTS— 

Frauds upon, 547. 
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HE WHO COMES INTO EQUITY— 

Must come with clean hands, 39. 

HE WHO SEEKS EQUITY MUST DO EQUITY 
Hlustrations of maxim, 38, 451. 

HINDE PALMER’S ACT, 274. 

HIRING AGREEMENTS— 

When and when not bills of sale, 389. 

HOLDING OUT, 585. 

HOLDING TITLE, GOOD, 635. 

HOTCHPOT— 

Clause of, 207. 

Interest in case of, 207. 

Bringing securities into, 561, 562. 

HOTEL BUSINESS— 

When and when not comprised in mortgage of house, 

HUSBAND— 

Common law rights of, in wife’s property, 407. 

(1.) In rents and profits of real estate, 407. 

(2.) In chattels personal in possession, 407. 

(3.) In choses in action, 407, 408. 

(4.) In leaseholds, whether in possession or in reversion, 407, 408. 
Common law duty of, to maintain wife, 408. 

A trustee for wife, in equity, 408, 409. 

His curtesy, defeated by wife's alienation, 412. 

His customary rights in wife’s copyholds, defeated by her alienation, 
412, 413. 

His right to administer to wife, assignment of, 96. 

To his administrator, 407, 408. 

His liability for wife’s debts, formerly and now, 433, 442, 

Wife as a creditor of, 440. 

Wife as a creditor of husband's firm, 440. 

Rights of, to separate estate of wife undisposed of, 414. 

HYPOTHECATIONS, 389. 

IDIOTS, 483, 530. 

IGNORANCE— 

No bar to the Statute of Limitations, 20. 

IGNORANTIA LEGIS NEMINEM EXCUSAT, 506. 

ILLEGALITY— 

Clauses affected by, separated from other clauses in contract, 121, 
553, 611. 

Surety bound, although principal debtor not, 559. 

In contract, no specific performance, 608, 609. 
e.g. t in partnership agreement, 572. 

ILLEGITIMATE CHILDREN, 81,128,261. 

ILLUSORY APPOINTMENTS, 554. 

ILLUSTRATIONS— 

In trade catalogues, 670. 

In books, 672. 
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IMBECILES— 

Contracts of, are void, 531. 

IMMINENT DANGER, 701. 

IMMORAL BOOKS— 

No copyright in, 669. 

IMMORAL CONTRACTS— 

No specific performance of, 608, 609 

IMPERFECT CONVEYANCE— 

Evidence of a contract, 61, 62. 

IMPERFECT GIFTS, 60,61, 198 

IMPERFECT WILLS— 

Not supported as donationes mortis causd , 198. 

IMPLIED AND RESULTING TRUSTS— 

(1.) Purchase in the name of stranger results to the purchaser, 126. 
Applicable to realty as well as to personalty, 126. 

Parol evidence admissible to show actual purchaser, 127. 

But not so as to defeat policy of law, 127. 

Except as regards insurance on life of child, 127. 
Resulting trust may be rebutted by evidence, 128. 
Advancement, presumption of, 128. 

(2.) Resulting trust of unexhausted residue, 131. 

Even when assignment purports to be absolute, 132. 
Sometimes none, 131. 

Devisee charged distinguished from devisee on trust, 132. 

Who takes where settlor dies without representatives— 

(a.) As to realty (including copyholds), trustee or mortgagee 
used to take (i.e. keep), 133. 

Crown (or lord) now takes, 133. 

(b.) As to personalty, crown takes as Iona vacantia, 133. 
But executor or administrator may take (i.e. keep), 134. 
In case of co-settlors, 132. 

(3.) Executors, trustees (since 1830) of undisposed-of residuary per¬ 
sonalty, 134. 

(4.) Resulting trusts under doctrine of conversion, 135. 

(5.) Joint-tenancies, implied trusts arising out of, 135. 

(6.) Upon mortgage of wife’s estate, 446-447. 

IMPLIED ASSIGNMENT— 

Of securities, under the 19 & 20 Viet. c. 97, 560. 

IMPLIED CONTRACT, 655, 666. 

IMPLIED RELEASE— 

Of surety, 559. 

IMPORTATION— 

May or may not be an infringement, 668, 669. 

IMPOSSIBILITY— 

Of fulfilment of covenant, 502, 503. 

IMPOUNDING BENEFICIAL INTEREST— 

Of trustee, for breach of trust, 188. 

Of cestui que trust , in like case, 189. 

As against a mortgagee even, 189. 

Even in case of married women, 189, 428. 

Although restraint 011 anticipation, 189, 428. 
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IMPOUNDING BENEFICIAL INTEREST— (continued). 

Of legatee of residue, 188. 

Of specific legacy, 189. 

For debt only, not for mere liability, semble, 189. 
IMPRISONMENT, 713, 714. 

IMPROVEMENTS— 

By life-tenant, when allowed as against the inheritance. 143. 
Under Improvement of Land Act {1864), 143. 

Under Settled Land Act (1882), 144. 

By vendor, lien for, 397. 

Charges for, as investments, 179. 

Charges for, as between vendors and purchasers, 638. 

By purchaser, under contract, 620-621. 

By stranger, 656. 

IMPROVIDENT BARGAINS, RELIEF FROM— 

On the ground of accident, 503. 

On the ground of fraud, 532. 

On account of duress, 532. 

Or of drunkenness, 532, 533. 

On account of inadequacy of consideration, 546, 547. 

IMPUTATION OF PAYMENTS, 601. 

INADEQUACY OF LEGAL REMEDY, 492 - 

INADEQUACY OF PRICE— 

An element of fraud, 526, 530, 634. 

In the case of dealings with heirs and expectauts, 547. 

IN iEQUALI JURE— 

Melior est conditio possidentis, 356. 

INCAUTION, MERE, 381. 

INCOME, 180, 414. 

INCOME AND CAPITAL— 

Distinguishing between, 180. 

As regards profits and losses of business, 185. 

When bonus on shares is, 208, 209. 

INCOME-BEARING FUNDS— 

Payment out of, 424, 425. 

INCOME OF SEPARATE ESTATE— 

Gift of, to husband, 414. 

Account of, when no such gift, 414. 

Onus of proving gift of, 414. 

INCOME-TAX, 275. 

INCOMPATIBILITY OF TEMPER, 578. 

IN CONSIMILI CASU, WRIT OF- 

New cases unprovided for by existing writs gave rise to, 7, 8. 

INCUMBRANCERS— 

Consenting to sale, in administration action, 298, 

Discharge of,‘on sale, 108. 
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INCUMBRANCES— 

Vendor’s duty to disclose, 524. 

INDEBITATUS ASSUMPSIT, 592. 

INDEMNITY— 

Of executors, trading under direction in will, 184, 1 
Of trustees, 145, 172, 539. 

Of mortgagor, after selling equity of redemption, 375. 

In case of lost bonds, bills, &c., 495, 496. 

In case of shares being trust funds, 539. 

By surety, suing in name of principal creditor, 559. 

By means of short bills, 607. 

INDEMNITY OF TRUSTEES, 145, 172, 539. 

INDIA STOCK— 

As an investment, 174 n., 175, 177. 

INDICTMENT— 

For nuisance, 660. 

INFANTS— 

Suits by, must not be inequitable, 39. 

Misrepresentations by, binding on them, 623. 

Negative contracts of, not enforced by injunction, 655. 

May be trustees, 148. 

Interest, from what time payable on legacies to, 206. 

Maintenance under Conveyancing Act (1881), 210. 

Concurrence by, in breaches of trust, 190. 

Reconversion by, 227. 

Election by, 239, 247. 

On foreclosure by mortgagee, day to show cause, when and when not 
given to, 367, 368. 

Guardians of, who may be, 471. 

(1.) Father, 471. 

(2.) Mother, 471. 

May have a co-guardian associated with her, 471. 

(3.) Testamentary guardian, 471. 

(4.) Guardian appointed by stranger standing in loco parentis , 472. 
(5.) Guardian appointed by court, 472. 

Jurisdiction from crown as parens patrice, 472. 

Delegated to Chancery, 472. 

Becomes ward of court when action is commenced relative to his 
estate, 473. 

Or an order made without suit, 473. 

Infant must have property that court may exercise its jurisdiction,473. 
Jurisdiction over guardians, 474. 

"When father loses his guardianship, 474. 

(а) Generally, 474. 

(б) In favour of mother, 475. 

Guardian selects mode and place of education of his ward, 475. 

Must educate ward in religion of father, 475. 

Unless father has otherwise indicated, 475. 

When guardian gives security, 475. 

Guardian must not change character of ward’s property, 476. 

Except where necessary for liis beuefit, 476. 
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INFANTS— (continued). 

Representatives who would have taken before the change, still take 
after the conversion, if infant dies under age, 476. 

Sccus, if he attain twenty-one and then "dies, 476, 477. 

Usually raise necessary moneys by mortgage, not sale, of his 
estate, 477. 

Marriage of a ward of court must be with consent of court, 477. 
Conniving at marriage of, without consent of court, a contempt, 477. 
Guardian must give recognisance that ward shall not marry without 
consent, 477, 478. 

Improper marriage restrained by injunction, 478. 

Settlement must be approved by court, 478. 

Considerations on a settlement, 478. 

Settlement under Marriage Act, 4 Geo. IV. c. 76, 479. 

Binding settlements by infants, under 18 & 19 Viet. c. 43, 479. 

As if of full age, but not further, 479. 

Waiver by ward of her settlement, 479. 

Father bound to maintain his children, though there is a provision 
for maintenance, 479, 480. 

Except when he is prevented by poverty, 480. 

Wife liable under 33 & 34 Viet. c. 93, 480. 

Under 45 & 46 Viet. c. 75, 480. 

When father is entitled to an allowance for past or for future main¬ 
tenance, 480. 

How allowance is regulated, 480. 

Past maintenance, charge on infant’s estate for, 480. 

Maintenance, when decreed, where trust for accumulation of income, 
481. 

Trust for accumulation, not readily interfered with, 482. 
Contracts by, when valid, 532. 

Apprenticeships, not enforced in equity, 612. 

Apprenticeships, enforced by justices, 612. 

Contracts by, when void, 532. 

Contracts by, when voidable, 533. 

Must repudiate, if at all, within a reasonable time, 533. 
Contracts by, under Infants’ Relief Act (1874), 533 ’ 534 - 
Marriage contract or marriage articles of, valid, 534. 

May be a partner, 575. 

Cannot be made judgment debtor, 534. 

Cannot recover back money paid under void contract, 534. 

Where infant has had part enjoyment, 534. 

Secus, where no part enjoyment, 534. 

Gifts by, 540, 541. 

Partition in cases of, 683. 

INFORMATION, CIVIL, 660. 

INFORMATION, CRIMINAL, 660. 

INFRINGEMENT— 

Of patent, 668. 

Of copyright, 669, 670. 

Of trade-mark, 673, 674. 

INHERITANCE, ESTATES OF— 

Wife has no equity to a settlement out of, 455, 456. 

Distinguished from life-estates in realty, 456. 
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INJUNCTION— 

Definition of, 642. 

Its object preventive rather than restorative, 642. 

Sometimes mandatory, 642. 

Effect of, in an administration action, 277. 

Jurisdiction arose from want of adequate remedy at law, 642. 
Absolute right to, in lieu of damages, 642, 643. 

Two classes of injunctions prior to Judicature Acts, 643. 

Judicaturo Acts, changes effected by, 643. 

How far injunctions against legal proceedings still obtainable, 

643* 

The old limits to the power to issue injunctions still main¬ 
tained, 644. 

Injunctions in lieu of quo warranto , 644. 

Or of mandamus, 644. 

1. Orders (in lieu of injunctions) to stay proceedings, or other 

remedial orders, 644. 

The injunction did not interfere with jurisdiction of common 
law courts, 645. 

Equity acted in personam , on the conscience of the person 
enjoined, 645. 

Equity restrains proceedings in a foreign court, if parties 
within jurisdiction, 645. 

Cases where equity could stay proceedings at law, 646. 

(a.) Equity would restrain proceedings on an instrument 
obtained by fraud or undue influence, 646. 

(6.) Where loss by executor or administrator of assets without 
his default, equity would restrain proceedings against 
him by the creditors, 646. 

( c .) Equitable title protected against a bare legal title, 647. 
Husband a trustee for wife of separate property not vested 
in other trustees, 647. 

(d.) Injunction on creditor’s bill for administration, 647. 

( e .) A party cannot bring several suits for one and the same 
purpose, 647. 

(/.) Court protects officers who execute its own process, 648. 
Cases where equity would not stay proceedings at law, 648. 
(a.) In criminal matters, or matters not purely civil, 648. 

Unless the court had the parties before it, 648. 

(6.) Where ground of defence equally available at law, 648, 649. 
Matter duly adjudicated upon by common law court 
could not be opened in equity, 649. 

Equitable defences allowed at common law, 649. 

But only where equity would grant an unconditional and per¬ 
petual injunction, 649. 

Defendant could not bo compelled to plead an equitable de¬ 
fence at law before Judicature Acts, 649, 650. 

Secus , now, 650. 

References, when and when not they exclude tho jurisdiction, 
650, 651. 

2. Injunctions against wrongful acts of a special nature, two 

classes of,— 

(A.) Injunctions in cases of contract, 651. 

Supplemental to the jurisdiction to compel specific 
performance, 651, 
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INJUNCTION— {continued). 

No injunction if contract illegal, 651. 

Ilestrictive covenants, effect of notice of, 652. 
Injunction a mode of specifically performing negative 
agreements, 653. 

Equity will restrain the breach of one part of an agree¬ 
ment, though it cannot compel specific performance 
of another part, 654. 

None, where court cannot secure performance by 
plaintiff, 654, 655. 

None to enforce negative contract of infant, 655. 

Unless such contract is contained in his contract 
for necessaries, 655. 

Negative agreements not readily implied, 655. 

No injunction against wife, on husband’s contract, 655. 
Injunction although contract is implied only, 655. 
Injunction in case of misrepresentations, 655, 656. 
Injunction against breach of statutory contract, 657. 

Damage need not be proved, 657. 

Injunction to enforce separation deed, 609. 

(B.) Injunctions in ,special cases independent of contract, 
i.e.y against torts, 657, 

Wherever there is a right, there is a remedy for its 
breach, if the right be cognisable in a court of 
justice, 657. 

Equity will not interfere where legal remedy is com¬ 
plete, 657, 658. 

1. In case of waste,— 

Jurisdiction arose from incompetency of common law, 658. 
Common law powers over waste, 658. 

In what cases equity interferes, 658. 

Waste, where (for any technical cause) no remedy at law, 
658. 

Equitable waste, 658. 

Where a person was dispunishable at law, 638. 

Where tenant for life abused his legal right to commit 
waste, 658. 

Tenant-in-tail after possibility of issue extinct, 658, 659. 
Where aggrieved party had purely an equitable title, 658. 
Mortgagor and mortgagee, 659. 

Permissive waste not remediable in equity, 659. 

No injunction against ameliorative waste, 659. 

Waste may (by usage) be no waste, 659. 

2. Nuisances, 660. 

Public nuisance abated by indictment, but sometimes also by 
injunction or information, 660. 

Where it causes special damage, 660. 

Private nuisance, 660. 

Abatement of, by act of party, 661. 

Nuisances, when too slight for equity to interfere. 661. 

Cases for equity to interfere, 661, 662. 

Where injury irreparable, 662. 

Where claim of right, 661, 662. 

Darkening ancient lights, 662. 

Obstructing access of air, 662. 
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IX J UNCT ION- (continued). 

Right to lateral support of soil, 663. 

Of soil with buildings on it, 663. 

Against flooding a neighbour’s land, 663. 

Pollution and further pollution of streams, 663. 

Against co-pollutors, as co-defendants, 663. 

Against lessee and reversioner, 664. 

Plaintiff would otherwise have to bring a series of actions, 
663, 664. 

Against persons not parties, 666. 

Injunction, when .and when not, against Local Boards, 664. 
When complaint to Local Board the only remedy, 665. 

3. Libels, slanders, Ac., 665. 

Boycotting, 665. 

Trade circulars, Ac., unless an action is commenced, 666. 
Expulsion from club, 666. 

4. Copyrights, patents, and trade-marks, 666. 

Damages at law utterly inadequate, 666. 

Jurisdiction, when exercised, 666, 667. 

Patents, Ac., Act, 1883, 667. 

(A.) Cases of patents, 667. 

Injunction not issued as a matter of course, but dependent on 
circumstances, 667. 

As whether patent has been in existence for a long time, or 
its validity established at law, 667. 

Three courses open to the court on interlocutory application 
for injunction, 668. 

(a .) Injunction simplicitcr , 668. 

(b.) Interim injunction, plaintiff undertaking as to damages, 

668 . 

(e.) Motion ordered to stand over, defendant keeping mean¬ 
while an account, 668. 

Matters to be proved at the trial, 668. 

Particulars of objections, 668. 

Particulars of breaches, 668. 

Prior publication, a good objection, 668, 669. 

Designs on same footing as patents, 669. 

Importation may or may not be an infringement, 669. 

(B.) Cases of copyright, 669. 

Plaintiff must make out his title, 669. 

No copyright in irreligious, immoral, or libellous works, 
669. 

Or in “ racing finals,” 669. 

What is an infringement of copyright, 669, 670. 

Bond fide quotations, or abridgment, or use of common mate¬ 
rials, not an infringement, 670. 

Secus, if maid fide, 670. 

Piracy of maps, calendars, tables, Ac., 670. 

Copyright in lectures, 671. 

,, in title of book, Ac., 671. 

,, in illustrations of trade-catalogue, 671. 

,, in headings of a trade-directory, 671. 

Copyright in letters on literary subjects or private matters, 
672. 

(1.) The writer may restrain their publication, 672. 
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N JUNCTION— [continued). 

(2.) The party written to may also restrain their publication 
by a stranger, 672. 

(3.) Publication permitted on grounds of public policy, 672. 
Injunction against publication of an unpublished manuscript, 
672. 

Action for injunction, where piracy grows in successive edi¬ 
tions, 672, 673. 

(C.) Cases of trade-marks, 673. 

Because equity will not permit fraud, 673. 

(1.) If trade-mark registered, then injunction dependent on 
property of plaintiff therein, 673. 

(2.) If trade-mark not registered, then injunction dependent 
not on property of plaintiff, but because of fraud of 
defendant, 673-674. 

A man cannot be restrained from using his own name as vendor 
of an article, if not guilty of fraud, 675. 

Use of word “original ** a fraud on the public, 675. 

In partnership matters, 572. 

(1.) Against omission of partner’s name, 572. 

(2.) Against carrying on another business, 572. 

(3.) Against destroying partnership property, 573. 

{4.) Against exclusion of partner, 573. 

(5.) Against insane partner’s interfering in business, 578. 

Lord Cairns’s Act, 676. 

Equity may give damages where it has jurisdiction to grant 
injunction or specific performance, 676, 

May assess damages with or without a jury, or direct an issue, 

676. 

Construction and effect of the Act, 676, 677. 

(1.) Jurisdiction not extended where there is a plain common law 
remedy, 677. 

(2.) No damages where the contract cannot be performed at all, 677. 
(3.) No relief where damages only are asked for, 677. 

(4.) Damages may be awarded where injunction is refused, 677. 

(5.) Where right to injunction, damages not given in substitution, 

677. 

Especially where nuisance continuing, 677. 

(6.) Where court may compel specific performance of part of an 
agreement, it may give damages for breach of another part, 
which it could not have euforced, 677, 678. 

Damages, when given, are now given to date of assessment, 678. 
Act repealed, jurisdiction preserved, 678. 

Sir John Bolt’s Act, 678. 

Injunction at common law, 679. 

General effect of the Judicature Acts, 679. 

INJURIA SINE DAM NO, 663. 

IN LOCO PARENTIS— 

What puts one in, 263. 

INNKEEPER— 

Lieu of, 391. 

INNOCENT CONVEYANCES- 
All equitable conveyances are, 27. 
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INNOCENT USER— 

Of registered trade-mark, effect of, 674. 

IN PARI DELICTO— 

Potior est conditio possidentis , 540. 

IN PERSONAM— 

Equity acts, 40, 41, 645. 

INQUIRY— 

As to whether outlay by tenant for life has been beneficial, 143, 144. 
As to whether outlay by mortgagee has been beneficial, 351. 

Staving off of, 34, 381, 521. 

INQUIRY FOR TITLE-DEEDS, 34 , 381. 

INQUISITION, 483. 

INSANITY, 483, 578. 

INSCRIBED STOCK, 177. 

INSOLVENT ESTATES— 

Administration of, in Chancery, 288, 293. 

Administration of, in Bankruptcy, 295. 

Transfer of, into County Court, 295. 

Rights of secured creditors in cases of, 288-290. 

Test of insolvency of estate, 288. 

Set-off, in cases of, 599. 

IN SPECIE— 

Short bills remaining, 606, 607. 

IN SPECIE, ENJOYHUENT, 180. 

IN SPECIE, PERFORMANCE, 617. 

IN SPECIE, RETAINER, 311. 

INSTALMENTS— 

Order for payment of debt by, 295. 

IN STATU QUO, 530. 

INSURANCE- 

011 child’s life, 127. 

Policies of life and marine, assignable, 86. 

Forfeiture on breach of covenant to insure, relieved against, 405. 
Contract of, void, unless complete disclosure, 525. 

INTENTION— 

Distinguished from contract, 17, 18, 623. 

May be material fact, 522. 

INTENT TO MISLEAD, 521. 

INTEREST— 

What payable on breach of trust, 190. 

When payable on legacies, 206. 

In case of legacy in satisfaction of debt, 206. 

In case of legacy to infant child not otherwise provided for, 206. 
In case of legacy given on a series of limitations, 206. 

In case of legacy given in lieu of dower, 207. 

In case of specific fund, given by way of legacy, 207. 

In case of annuity, 207. 

In case of specific legacies, 207. 

In case of demonstrative legacies, 206. 
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INTEREST— (continued). 

Interest, at what rate payable on legacies, 207. 

As between tenants for life and remaindermen, 118. 

Interest, allowed for infant’s maintenance, when legacy contingent, 
210. 

Interest, at what rate payable on breach of trust, 190. 

Interest, amount of, recoverable, iu general, 207. 

Interest, amouut of, recoverable, when legacy is payable out of 
reversionary property, 207. 

When there is a hotchpot clause, 207. 

When and how far allowed on debts in administration actions, when 
estate insolvent, 294. 

Distinction between interest-bearing debts and other debts, 294. 

When allowed on costs in foreclosure actions, 338. 

What arrears recoverable on mortgages, 338. 

What payable where six months’ notice not given, 340. 

Unless where mortgagee brings action himself, 340. 

Or is merely equitable mortgagee by deposit, 340. 

Under certificate fixing day for redemption, 340. 

When higher rate recoverable 011 mortgage, 347. 

Recoverable by distress, if mortgage deed contain an attornment 
clause, 373. 

Is at 4 per cent, in case of equitable mortgage by deposit, 380. 

On surplus sale-proceeds, 371. 

What payments of, keep alive mortgage debt, 341, 342. 

Payable on purchase-money after possession taken by purchaser, 
637- 

Pay able on deposit, 640. 

Payable out of capital, when, 529 

INTEREST-BEARING DEBTS, 294. 

INTEREST RE I PUBLICS, UT SIT FINIS LITIUM, 701. 

INTERPLEADER— 

Where two or more persons claim the same thing from a third 
person, 687. 

At common law used to be only in cases of joint bailment, 687. 

Plaintiff must have no personal interest in the subject-matter, 

688 . 

Except as to costs and charges, 688. 

Plaintiff must have been under no liability to either of the parties, 
689. 

Essential that the whole of the rights claimed by the defendants 
should be finally determined by the litigation, 689. 

Cases of, before Judicature Acts, 689. 

E.g., where one title legal and the other equitable, or both equi¬ 
table, 689. 

Cases not usually for, 690. 

(1.) Agent against principal, 690. 

Except where principal has created a lien in favour of a third 
party, 691. 

(2.) Tenant against his landlord, and a stranger claiming by a para¬ 
mount title, 691. 

But tenant may bring bill of, in exceptional cases, 691. 

(3.) Sheriff seizing goods could not, 692. 

Unless there were conflicting equitable claims, 692. 
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INTE RPLE ADE R—( continued). 

Under the Judicature Acts, 692. 

Affidavit of no collusion, 692. 

Procedure on, 692. 

Sale, when directed, 693. 

Transfer into County Court, 693. 

INTERVENING EQUITY— 

Prevents set-off, 395. 

INTERVENTION— 

Of bankruptcy trustee, 634, 635. 

INTER VIVOS, 198. 

INTESTATES: ESTATES ACT, 1884— 

Provisions of, enlarging escheat to crown, 133, 217. 

INTRINSIC DEFECT— 

In personal chattel, 524, 525. 

INVESTMENT— 

Discretion of trustees as to, 156, 157. 

Continuing existing investments, 157, 173, 178. 

Varying investments, 178. 

Valuations for, by trustees, 154, 153. 

Limit of value generally, 158. 

Under Trustee Act, 1893, 158. 

Effect, if limit exceeded, 158. 

On authorised securities only, by trustees, 174. 

Range of investments authorised for trustees prior to 12th August 
1889, 174. 

Since that date, 176. 

Of separate estate of married women, effect of,— 

(1.) In case of income, 413. 

(2.) In case of capital, 413, 426. 

IRNERIUS— 

His school of law, 5. 

IRREPARABLE INJURY— 

A ground for an injunction, 576-577, 662. 

JE WELS, 449. 

JOINT-BONDS, 558. 

JOINT-CREDITORS, 585. 

JOINT-DEVISEES, 135, 136. 

JOINT-MORTGAGES, 40, 4 1 - 

JOINT OR SEVERAL— 

When debt is, 513. 

In case of partners, 513. 

JOINT-PURCHASERS, 40, 41- 

JOINT-TENANCIES— 

Equity does not favour, 40-41, 

None where purchase-money advanced in unequal shares, 41. 

None where mortgage-money advanced in equal or unequal shares, 
41. 

Although express joint-account clause, 41. 


INDEX. 


789 


J OINT-TENANCIES— (continued). 

Equity discourages survivorship, and even law does so in commercial 
purchases, 135, 136. 

Full survivorship where lauds devised in joint-tenancy, 136. 

Unless such lands thrown into partnership assets, 136. 

Lien for improvements on property held in, 397. 

For cost of renewing lease by joint-tenant, 397. 

No lien, but action, for purchase-money wholly paid by one, 397, 398. 

JOINTRESS— 

Right of, to redeem, 336. 

JUDGMENT CREDITOR— 

"Was not within 27 Eliz. c. 4, 74. 

Priority of, in administration of assets, 276. 

Difference, according as judgment registered or not, 276. 

Difference formerly, when docketed or not, 286, 287. 

Difference, according as judgment against deceased or against executor, 
276. * 

Charge of, is within Locke King’s Act, when, 305. 

Rights of, to redeem mortgage, 336. 

Tacking as regards, 356, 357, 360, 361. 

Of partner, entitled to a charge, 582. 

JUDGMENT DEBT— 

Payment of, out of assets, order of, 776. 

How made a lien on land, 286, 287. 

Order to sign judgment does not create a, 276. 

Of married women, payment of, 416. 

Charge of, on arrears of separate estate, 429. 

Of partner, charge for, on share of partner, 582. 

Realisation of charge, 582. 

JUDGMENT DEBTOR— 

Priority of, 276. 

When he has a charge and when not, 285, 287. 

Infants cannot be made, 534. 

Mamed woman as, 419, 420, 437. 

JUDICATURE ACT, 1873— 
s. 24 (fusion), 9. 

sub-sec. 5 (injunction), 643. 
sub-sec. 7 (claims, legal and equitable), 714. 
s. 25 (fusion), 9. 

sub-sec. 2 (time no bar), 281. 
sub-sec. 5 (ejectment by mortgagor), 15, 343. 
sub-sec. 6 (choses in action), 66, 87. 
sub-sec. 8 (injunction), 643. 
s. 34 (exclusive jurisdiction), n, 571, 707. 
s. 51 (Lords Justices and Lunacy), 484. 

JUDICATURE ACT, 1875— 

s. 10 (insolvent estates), 287, 293. 

JUDICATURE ACT, 1884- 
s. 17 (interpleader), 693. 

JUDICATURE ACTS, INFLUENCE OF— 

General effects of fusion of law and equity, 9, 10. 

As to ejectment by mortgagor, 15. 
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JUDICATURE ACTS, INFLUENCE 0 ¥-{continued). 

As to equitable relief by receivership order, 15, 16, 287. 

As to defence of purchase for value without notice, 26, 697. 

As to assignment of choses in action, 87. 

As to administration of assets, 283. 

As to executor’s liability for accidental loss of assets, 501, 502. 

As to suretyship, 563, 564. 

As to auxiliary jurisdiction generally, 12, 13, 694. 

JUDICIAL DECLARATION, 559. 

JUDICIAL SEPARATION— 

Separate estate on, 430. 

JUDICIAL TRUSTEE— 

Appointment of, 149. 

Inquiry into conduct of, 150. 

His custody of title-deeds, 153, 156. 

JUDICIAL TRUSTEES ACT, 1896— 

Appointment of trustee under, 149. 

Relief under, in case of breaches of trust, 159. 

Inquiries under, into conduct of trustee, 150. 

Retirement of trustees under, 151. 

JURE MARITI, 407, 413, 414. 

JURISDICTION IN EQUITY— 

Nature and character of, 1. 

Origin of, 4. 

Modern fusion of, with law, 9, 10. 

Classification of, prior to and as affected by Supreme Court of Judi¬ 
cature Act, 10, 11. 

Is in personam , 43. , 

Not lost, but becomes concurrent, where law acquires jurisdiction, 
495 - 

How affected, as regards injunctions, by the Judicature Acts, 643, 
644. 

Sometimes excluded by statute, 518. 

JURISDICTION IN LUNACY— 

Distinguished from jurisdiction in Chancery, 483, 484. 

JUS ACCRESCENDI— 

Not applicable to mercantile transactions, 136. 

JUS DISPONENDI— 

Of wife, over her separate estate, 412. 

(1.) Over personal estate, 412. 

(2.) Over real estate, 412. 

Life estate, 412. 

Fee-simple estate, 412, 413. 

Of wife, when the separate estate is restrained from anticipation, 
423, 424. 

JUS STRICTUM, 5. 

JUST ALLOWANCES— 

To executors, 296. 

To mortgagees, 346, 350, 351. 

To co-owner, on partition, 397, 398. 
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“JUST AND EQUITABLE,” 577. 

“JUST OR CONVENIENT,” 643, 644. 

KEEPING ALIVE MORTGAGE, 336, 337. 

KNOWINGLY PRODUCING FALSE IMPRESSION— 

To mislead third party, 549. 

KNOWLEDGE— 

No acquiescence without full, 190. 

LACHES— 

A bar iu equity, 19, 20. 

Bar to an account, 593. 

Bar to injunction, 678. 

Bar to specific performance, 630. 

LAND, 211, 273. 

LAND CERTIFICATE— 

Deposit of, by way of mortgage, 378. 

LANDLORD— 

Not a secured creditor, 289. 

LANDLORD AND TENANT— 

Limited relief between, formerly, 403. 

Enlarged relief between, under Conveyancing Acts (1881, 1892), 
404, 405. 

Even as regards agreements for leases, 405. 

And fee-farm grants, 405. 

And under-leases, 405. 

Interpleader as between, 691. 

LAND OR MONEY, 211, 273. 

LAND REGISTRY, 85, 287. 

LANDS CLAUSES CONSOLIDATION ACT, 1845- 
Reconversion under, 220. 

Possession taken under, 637. 

When not under, 637. 

Restrictive covenants, discharge of, under, 653. 

LAND TAX, 291. 

LAND TRANSFER ACT (1897)— 

Legal personal representatives now trustees under, for beneficial 
devisee or heir, 146. 

Certificate of land, deposit of, 378. 

Certificate of charge, deposit of, 378. 

Office copy lease, deposit of, 378. 

Pretended titles, treatment of, under, 96. 

LAPSE OF TIME— 

Bar of action by, 40. 

Abandonment of contract from, 630. 

LAPSED DEVISE, 308. 

LATERAL SUPPORT, 663. 

LAW AND EQUITY— 

Severance of, 5. 

Fusion of, 9 
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LAW AND EQUITY —{continued). 

Interaction of, 16, 17. 

Distinction between, as regards the limitation of actions, 19, 20. 
Distinction between, as regards remedies of sureties, 563, 564. 

Other distinctions between, abolition of, 714. 

LAW AND FACT— ' 

Mistakes of, distinguished, 506, 510. 

LAW, EQUITY FOLLOWS ANALOGY OF, 16. 

LAW PREVAILS WHERE EQUITIES EQUAL— 

Illustration of the maxim, 22. 

Application when defendant is purchaser for value without notice, 

23- 

(1.) Where plaintiff has equitable estate only, and defendant has 
legal and equitable estate both, 23. 

(2.) AVhere plaintiff has legal estate and defendant equitable 
estate,— 

(a.) In now obsolete auxiliary jurisdiction, 24-26, 697. 

(6.) In originally concurrent jurisdiction, 26. 

(3.) AVhere plaintiff has equitable estate and defendant has equi¬ 
table estate, 27. 

(4.) AVhere plaintiff has an equity only, and defendant the actual 
estate, 28. 

LEASEHOLDS— 

Not within Statute of Uses, 51. 

Within Statute of Frauds, 53. 

Sale of, by executors, 109. 

AVhat authorised as investments, 178. 

AVhen they are ‘‘real securities,” 178. 

Duty to convert, when it exists, 179, 180. 

Duty to convert, when excluded, 179, 180. 

Assent to bequest of, 202. 

AVithin Locke King’s Amending Acts, 305. 

Of wife, husband’s rights in, 407, 408, 414. 

Of wife, equity to settlement out of, 453. 

After-acquired, of bankrupt, purchase of, 634. 

LEASES— 

Right of mortgagor to make, 344, 345. 

Right of mortgagee to make, 353. 

Mortgagee cannot take from mortgagor, 352. 

Renewal of, 141, 142, 348. 

Confirmation of, where defective, 39. 

LEASES, RENEAVAL OF, 141, 142, 348. 

LECTURES, COPYRIGHT IN, 671. 

LEGACIES— 

Suits for, only in equity, unless executors assent, 202. 

Or unless in cases of appropriation, 202. 

Equity jurisdiction, when exclusive, 203. 

Equity jurisdiction, when concurrent, 203. 

Division of,— 

(1.) General, 203. 

(2.) Specific, 204. 

(3.) Demonstrative, 204. 
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LEGACIES— [continued). 

Distinctions between, 204. 

Priority of certain kinds of, 204, 205. 

Construction of, 205. 

(1.) Where charged on land, 206. 

(2.) Where not so charged, 206. 

Interest upon, from what date computed, in general, 207. 

In case of legacies in lieu of dower, 207. 

To infants, maintenance out of, 210. 

Annuities, time from which payable, 207. 

Annuities, how provided for, according as perpetual or for life, 
205- 

Arrears of, when and what recoverable, and how, 207. 

Executors, when and when not trustees of, 165, 166. 

When barred by the Statutes of Limitation, 281. 

When charged on land, 281. 

Even although secured by an express trust, 281. 

Differences between, and donationcs mortis causd , 195, 196. 
Accretions to, when they go with the legacy, and when not, 208, 209. 

And when as capital or as income, 209. 

Conditions of forfeiture annexed to, effect of, 238, 403. 

See also Satisfaction ; Performance ; Mistake. 

LEGACIES, CHAHGE OF— 

What amounts to, on the real estate, 324. 

Express, 324. 

Implied, 324. 

Effect of, as to liability of real estate, 325. 

Personal estate still primarily liable, 325. 

LEGACY DUTY— 

Payable on doriatio mortis causd , 200, 201. 

Payable on money directed to be turned into land, 217. 

LEGACY IMPORTS BOUNTY, 256, 257. 

LEGAL- 

Severance of, from illegal, 121, 553, 611. 

LEGAL ASSETS, 273. 

LEGAL ESTATE— 

What constitutes best right to call for, 24, 357. . 

Preference given to, 22, 355, 356. 

Whether got in at time or afterwards, 23, 356. 

When obtained, by vesting.declaration, 355. 

When no preference given to, 186, 187, 356, 361. 

Equity founds on, 16, 17, 147. 

Lapse of, effect of, 149. 

LEGAL MORTGAGE- 

When takes priority over prior equitable mortgage, 356. 

When postponed to subsequent equitable mortgage, 362. 

When not so postponed, 362, 363. 

LEGAL REMEDY— 

Inadequacy of, 494. 

LEGAL TITLE— 

Effect of, being complete, 22, 23. 

Effect of, being incomplete, 23. 
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LEGALISED NUISANCE— 

No injunction in case of, 660. 

Injunction for excess beyond, 661. 

LEGATEE OF RESIDUE— 

Impounding for debts, 189. 

LEGITIMACY— 

Declaration of, 699. 

LENGTH OF TIME— 

Effect of, on reconversion, 229. 

Effect of, on election, 249. 

LESS— 

Modes of, 258 11. t 

LESSEES— 

Are purchasers within the statute, 27 Eliz. c. 4, 74. 

Covenants by, to pay rent, now reljevable, 502. 

Relief of, from forfeitures, 404, 405. 

LESSOR’S TITLE— 

Notice of, 35. 

Under Vendor or Purchaser Act, 1874, 35. 

LETTERS, COPYRIGHT IN, 672. 

LIABILITY OF PURCHASER, 105, 106. 

LIABILITY OF TRUSTEES, 155. 

LIABILITY OR DEBT— 

How affecting executor, after distribution of assets, 308. 

How affecting right to impound beneficial interest, 189, 600-601. 
Right of executor to recoupment out of assets, 308. 

LIBEL— 

Restrained by injunction, 665. 

LIBERTY TO APPLY— 

On stay of action, 574. 

LICENCES TO TAKE POSSESSION, 387. 

LICENSED PUBLIC-HOUSE— 

Purchase of, 634. 

LIEN— 

Varieties of, 391. 

Foundation of equitable jurisdiction regarding, 391. 

Vendor’s, for unpaid purchase-money, 137. 

Waiver of, 137. 

Lien not lost by taking a collateral security per sc, 137. 
Against whom lien may or may not be euforced, 138. 

Vendor may lose his, by negligence, 139. 

Provisions of the Conveyancing Act, 1881, regarding, 140. 
Provisions of the Yorkshire Registries Act, 1884, regarding, 
Vendee's, for prematurely paid purchase-money, 140. 

Trustee has, for expenses of renewing lease, 144. 

Limited to the trust estate, 144. 

Life-tenant has, for what improvements, 143 ,144. 

Person paying premiums on policy has, in what cases, 144, 145. 
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LIEN— (continued). 

Covenant to purchase does not create, on land purchased, 252. 
Withiu Locke King s Amending Acts, 305. 

Particular, distinguished from general, 392. 

On lands, distinguished from lien on goods, 392. 

On article of manufacture, 391. 

On papers, distinguished from lien on funds, 392-394. 

Abandoned, how, 394. 

Solicitor has, on deeds and papers of his clieut, 392. 

And on fund realised in a suit, 393. 

And on costs recovered, 393. 

Being on balance recovered on claim and counter-claim, 393, 
394- 

Anti for costs only, 394. 

Not affected by floating security, 358. 

Solicitor, although discharged, has lien, 394. 

Subject to new solicitor’s lien, 394. 

Town-agent may have, 394. 

To what extent, 394. 

On deeds is commensurate with client’s right at time of deposit, 395. 
Used to prevent set-off against sum due from client, 395. 

Secus, now, 395. 

Effect of compromise of action on, 396. 

Idealisation of, 394. 

Banker's lien, 396. 

Quasi liens, scil. charges in the nature of trusts, 397. 

(1.) Vendor’s, for money advanced for improvements, 397. 

(2.) In case of breach of trust, on other funds subject to the 
trust, 190, 397. 

(3.) Joint-tenant’s, for costs of renewing lease, 397. 

Or for costs of redecorating, 397. 

None where two purchase and one pays the purchase-money, 397. 

A deceased partner’s estate has no lien on the partnership assets, 
582. 

On ship, for necessaries, 390. 

LIFE, 141, 336. 

LIFE ASSURANCE, POLICIES OF— 

Assignment of, 86. 

Under Married Women’s Property Acts, 444, 445. 
LIFE-INTERESTS— 

In personal property, distinguished from absolute interests, 454. 

Of married women, 411, 412. 

LIMITATION OF ESTATES— 

I11 equity, if trust executed, 18, 55. 

In equity, if trust executory, 18, 55, 57. 

LIMITATIONS, STATUTES OF— 

In what sense equity bound by, 19, 20. 

In case of concealed fraud, 20, 165. 

As between partners, 165. 

Negligence, 20. 

Ignorance, 20. 

Charities barred by, like individuals, when and when not, 120, 121. 
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LIMITATIONS, STATUTES OF—(continued). 

Time runs in favour of constructive trustees, 165. 

E.g., directors, 165. 

And partners, 165, 581. 

Secus , when a fraud, 165, 581. 

As between trustees and cestui que trusty 165. 

In general, no bar, 165. 

As between trustees inter sc, 172. 

When executors may plead, 166. 

When executors may not plead, 166. 

Under Trustee Act, 1888, 166, 281. 

Time ceases to run upon appropriation of assets in court to meet 
debt, 299. 

Secus, as to unclaimed dividends, unless there is the like appro¬ 
priation, 299. 

Creditors having a charge only, barred in twenty (now twelve) years, 
281. 

Even where an express trust, 281. 

When right itself, or only remedy, is barred, 282, 342. 

Effect of action for administration upon, 283. 

Protection of executor under, 166, 281. 

Eights of mortgagee in possession under, 341. 

Time for bringing foreclosure action, 341, 342. 

Time for suing on bond or covenant in mortgage deed, 342. 

Where time does not begin to run until demand, 342. 

When time begins to run, against surety’s rights to contribution, 
561. 

Where husband is a trustee, for wife, 408, 409. 

LIQUIDATED DAMAGES, 400, 401, 598. 

LIQUIDATOR— 

His assignment of Us pendens , 96. 

LIS PENDENS, 95, 96. 

LIVING, CHURCH— 

Sequestration of, 329. 

LOAN OF MONEY— 

Contract for, not enforceable, 613. 

LOCAL BOARDS— 

Injunction at suit of, 660. 

Complaints to, 665. 

Injunction against, when and when not, 664, 665. 

Compensation, in general, payable instead, 664. 

LOCAL RATES— 

As investments for trust funds, 177, 178. 

Priority of, in winding-up of company, 293. 

Priority of, in bankruptcy, 291. 

Priority of, none in Chancery, 292. 

LOCKE KING'S ACTS- 

Exoneration of personal estate from mortgage debts, 305. 

Principal Act does not extend to mortgages on leaseholds, 305. 
Amending Act (1877) extends to leaseholds, 305. 

Vendor’s lien is within, 305. 
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LOCKE KING’S ACTS— [continued). 

Judgment creditor’s charge is within, 305. 

General construction of Act, 306. 

Estates tail not within, 305. 

LORD CHANCELLOR— 

Jurisdiction of, in Chancery, 8, 9. 

Jurisdiction of, in Lunacy, 484. 

LORD CRANWORTH'S ACT— 

Trustee’s receipt for any trust moneys a good discharge, 106. 

Range of investments under, 175. 

LORD OF MANOR— 

Not entitled formerly to escheat of copyhold where trustee, 133. 

Semite , entitled now, 133. 

Entitled to redeem a mortgage, 336. 

LORD ST. LEONARD’S ACT— 

Purchaser's exoneration from liability under, 106. 

Tower to sell or mortgage implied by charge of debts, 109. 

Range of investments under, 175. 

LORDS JUSTICES— 

Jurisdiction of, in Lunacy, 484, 485. 

LOSS OF CAPITAL— 

Replacing, 580. 

LOSS OF SECURITIES, 567, 568. 

LOSS OF TITLE-DEEDS— 

By mortgagee, 352. 

LOST BONDS, 495 , 49$. 

LOST NOTES, 497. 498. 

LULLING INQUIRY, 521. 

LUNACY ACT, 1890. 

Applications under, 456, 490, 682, 683. 

LUNACY REGULATION ACTS, 484, 485. 

LUNATICS (SO FOUND)- 
Reconversion by, 227. 

Election by, 247. 

Unsoundness of mind is no ground of jurisdiction in equity, 483. 
Jurisdiction was in Exchequer on inquisition, 483. 

Exchequer jurisdiction in Lunacy transferred to Lord Chancellor, 
484 - 

Equity exercises jurisdiction notwithstanding the lunacy, 485. 

Subject to the sanction of the court in Lunacy, when there has 
been an inquisition, 486. 

Lords Justices acquired and now exercise jurisdiction, 484, 485. 
Regulation Acts regarding, 484. 

What proceedings would be a contempt in Lunacy, 486. 

Lunacy Act, 1890, proceedings under, 486, 487. 

Liability of, for necessaries, 487. 

Bankrupt, 487, 488. 

Allowance for maintenance of, 487. 

Rights of creditors subordinate, 487, 488. 

Rights of next of kiu, 488. 



79 8 


INDEX. 


LUNATICS (SO FOUND)—(continued). 

Conversion of lunatic’s estate, 488. 

His interest alone considered, 489. 

His representatives have do equities between themselves, 489. 
But the order of the court usually saves their interests, 489. 
Contracts of, are void, 533. 

Soil. if the other contracting party knew of the lunacy, 533. 
Partition in cases of, 682, 683. 

Exercise of powers of Settled Land Act, 1882, by, 490. 

LUNATICS (NOT SO FOUND)— 

Jurisdiction of the court over, 489. 

As regards guardians, 489. 

As regards maintenance, 490. 

As regards payment of debts, 490. 

As regards contracts, 533. 

As regards exercise of power of sale, 490. 

Or of power to consent to sale, 490. 

As regards administration of estate, 490. 

As regards recovery of debt in lifetime, 491. 

MAINTENANCE, 95, 96, 538. 

MAINTENANCE OF INFANTS— 

Out of income of contingent legacy, 210. 

Father liable for, 479, 480. 

And mother liable for, under Married Women’s Property Acts, 480. 
When father entitled to an allowance for, past and future, 480, 481. 
How allowance regulated, 480. 

Charge for, when it may be created, 481. 

When directed, notwithstanding trust for accumulation, 481, 482, 
MAINTENANCE OF LUNATICS, 487, 489. 

MAINTENANCE OF WIFE, 407. 408, 430. 

MALINS’S ACT— 

Provisions of, regarding married woman’s alienations, 458, 459, 460. 

MANAGER— 

Of mortgaged estate, 347. 

MANAGER, RECEIVER AND— 

Or receiver only, when, 346, 347. 

MANAGING OWNER— 

Like a trustee, 163. 

MANDAMUS— 

In common'law action, 679. 

Injunction in lieu of, 644. 

MANDATE— 

Distinguished from an equitable assignment, 88. 

MANDATORY INJUNCTION, 42 - 
MANUSCRIPT— 

Publication of, injunction against, 672. 

MAPS, COPYRIGHT IN, 670. 

MARITAL RIGHT, 467. 

MARITI, JURE, 467. 
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MARKETABLE TITLE, 635. 

MARRIAGE— 

Of wards of court, 477-479. 

Gifts or legacies on condition of, 537. 

Marriage brokage contracts, 536. 

Contracts in general restraint of, 537. 

By itself is not a part-performance, 622. 

MARRIAGE ACT— 

Settlements under, 478. 

MARRIAGE ARTICLES— 

Executory trusts in, 56. 

Construed so as to make strict settlement, 56, 57. 

May be put in writing subsequently to the marriage, 76. 

How far and when they control the settlement, 514. 

Of infants, valid, 534. 

MARRIAGE CONSIDERATION— 

Under e7 Eliz. c. 4, 76. 

Post-nuptial settlements, in pursuance of ante-nuptial parol agree¬ 
ment, quaere , valid or not, 76. 

Who within scope of, and when, 81. 

Effect when limitations for value, and voluntary limitations 
inextricably mixed, 81. 

Case of widow re-marrying, 81. 

Case of widower re-marrying, 81. 

Voluntary Conveyances Act, 1893, as affecting, 82. 

MARRIAGE SETTLEMENTS, 477 - 479 * 5 * 4 * 53^, 622. 

MARRIED WOMAN— 

Presumption of advancement in favour of, 128, 129. 

Reconversion by, 227, 228. 

Election by, formerly and now, 246. 

By conduct, 247. 

Except when restrained from anticipation, 247. 

Retainer by, when executrix, 311, 440. 

Costs against, 191, 192. 

Mortgage by husband of her estate of inheritance, 375, 376. 

Rights of, at common law, absence of, 407. 

Her husband entitled in consideration of maintaining her, 408. 
Interference of equity in creating separate estate, 408, 409. 
Interference of equity in decreeing wife an equity to a settlement, 
450 . 451 - 

Position of, when engaged in trade, formerly and now, 419, 420. 
Liability continues for trade debts, although trading has ceased, 
439 - 

Cannot be committed for debt, 420. 

Unless, possibly, for ante-nuptial debts, or for rates, 439, 440. 
Her power to contract generally, 415, 416. 

Her liability is proprietary , 420. 

Her liability to some extent personal , 420. 

Not a suitable trustee, 148. 

May have injunction against her own husband, 447. 

Frauds by, liability for, 428. 

Fraud of, title made by, 453. 

Effect of her suppressing fact of marriage, 465. 
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MARRIED WOMEN’S PROPERTY ACTS {1870, 1874)— 

Applicable to women married after 9th August 1870, and before 1st 
January 1883, 433. 

Wages and earnings, 433. 

Personal estate ab inlestato, 433. 

Personal estate, not exceeding ,£200, under will or deed, 433. 

Real estate descending, 433. 

Questions between husband and wife, 433. 

Wife’s right of action against third parties, 433. 

Wife’s liability for ante-nuptial debts, 433. 

Husband’s liability for same, when and to what extent, 433, 434. 

MARRIED WOMENS PROPERTY ACT (1882)— 

Not applicable out of the jurisdiction, 435. 

Separate property, items of, under, 435. 

(1.) In case of women married on or after 1st January 1883, 435. 
(2.) In case of women married before 1st January 1883, 435. 
Stocks, shares, &c., when to be, and when not to be, separate 
property, 436. 

Separate property under, held without any trustee, 437. 

Woman having separate property under, and trading, may be made 
bankrupt, 439. 

Not compellable, in such case, to exercise general power, 439. 
Not liable to commitment order, 439. 

Unless, semble, in respect of her ante-nuptial debts, 439. 
And unless for rates, 439, 440. 

Woman having separate property under, may contract like a man, 
437 , 535 - 

Even with her own husband, 437. 

The liability being proprietary, not personal, 437. 

May sue like a man, 439, 535. 

May be sued like a man, 439, 535. 

May make will, 438. 

In absence of specific incapacity, 438. 

Loans by, to husband, in case of his bankruptcy, 440. 

Loans to husband’s firm, 440. 

Securities taken from husband, 440. 

Wife’s retainer iu respect of, 440. 

Liable for ante-nuptial debts, 442. 

Liable for debts during marriage, 442. 

The liability includes future accruing property, 439. 

Liability of, for breach of trust or devastavit, 440. 

Liability of, in case of pauper husband, 444. 

In respect of her children, 444. 

Separate property under, includes appointment property, 439. 

And includes after-acquired property, 418. 

Her deed of trust real estate, must still be acknowledged, 441. 
Remedies of wife (civil and criminal) under, 442, 443. 

Remedies of wife, summary, against husband, 443, 

Wife’s executor or executrix, position of, 444. 

Wife’s policies of assurance effected under, 444, 445. 

Trusts of policy moneys, 445. 

Provisions of settlements (or agreements for a settlement) not 
affected by, 445. 

The restraint on anticipation not affected by, 445. 


INDEX. 


801 


MARRIED WOMEN’S PROPERTY ACT (1882)— [continued). 

Settlements by married women of separate estate under, how they 
may be invalidated, 446. 

Rights of husband, how far affected or unaffected by, 446. 

General effect of the legislation, 446. 

MARRIED WOMEN’S PROPERTY ACT (1884), 443. 

MARRIED WOMEN’S PROPERTY ACT (1893)— 

The married woman now contracts like a man, 419, 437. 

And need not now have separate property at date of the con¬ 
tract, 419, 437. 

Her contracts binding on what estate, 415, 419, 439. 

She makes a will, exactly as a man, 438. 

And need not now have separate property at date of making 
will, 438. 

And will operates also after discoverture, 438. 

And without re-executiou, 438. 

Her liability for costs under, 191, 428. 

MARSHALLING OF ASSETS— 

Where assets partly legal and partly equitable, 317. 

Principle of, explained, 317. 

I. As between creditors, simple contract creditors permitted to stand 
in the place of specialty creditors, as against realty, 318. 

Also in case of mortgagee or unpaid vendor, who exhausts the per¬ 
sonalty, 318. 

Realty now assets for payment of all debts, 3 & 4 Will. IY. c. 104, 318. 
Priority of creditors inter se abolished in 1870, 318. 

Priority of creditors where estate insolvent, 319. 

No marshalling except between creditors of same person, 319. 

II. As between beneficiaries entitled, principle of, how derived from 
order of liability of divers properties, 320. 

General princ : ple, applications of, 321. 

Widow’s paraphernalia, preferred to a general legacy, and to all 
volunteers, 321. 

Right of heir as to descended land, 321. 

Devisee of lands charged with debts, 322. 

Position of residuary devisee, 322. 

Pecuniary legatees, position of, 322. 

Specific legatees and devisees contribute rateably inter se, 323. 

If specifio devisee or legatee take subject to a burden, he cannot 
compel the others of the same class to contribute, 323. 

And legatee or portionist contributes nothing, 323. 
Between legatees, where certain legacies are charged on real estate, 
and the others are not so charged, 323, 324. 

What amounts to an implied charge of legacies, 324. 

“Where legacy charged on real estate fails, it is not transmissible, as 
being not so charged, 325. 

None in favour of charities, 325. 

Unless by express or implied direction in will, 326. 

Or unless charities enabled to take realty by devise, 326. 

No necessity for, in future, 327. 

MARSHALLING OF SECURITIES— 

General rules regarding, 319. 

As against sureties, 319, 568. 
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MATERIALITY— 

Of fact, in cases of mistake, 510. 

Of fact, in cases of fraud, 521. 

Of infringements of copyright, 670. 

MATRIMONIAL CLAUSES ACT (1878)— 

Separate estate under, 430-431. 

On husband’s conviction of aggravated assault, 431. 

MAXIMS OF EQUITY— 

Equity will not suffer a wrong without a remedy, 15. 

Equity follows the law, 16. 

Where equities are equal, the first in time shall prevail, 20. 
Where there is equal equity, the law must prevail, 22. 

He who seeks equity must do equity, 38. 

He who comes into equity must come with clean hands, 39. 
Delay defeats equities, 40. 

Equality is equity, 40. 

Equity looks to the intent rather than the form, 41. 

Equity looks on that as done which ought to have been done, 42. 
Equity imputes an intention to fulfil obligations, 43. 

Equity acts in personam, 44, 45. 

MEDICAL ADVISERS, 541. 

MEMBERS AND THIRD PARTIES, 650, 651. 

MERCHANTS— 

Accounts between, 588. 

MERCHANT SHIPPING ACT— 

Frauds upon, 127. 

Trusts under, 127, 390. 

Liens under, 390. 

MERE DEBTS— 

Distinguished from trust funds, 186. 

MESNE MORTGAGE, 354, 355 - 
METAPHOR— 

Misleading effect of, in law, 165. 

MIDDLESEX REGISTRY, 28, 141. 

MINES— 

In case of mortgages, 347, 350 

MINING LEASE— 

Distress clauses in, validity of, 387. 

MINISTERS OF RELIGION, 541. 

MINORITY— 

Of cestuis que trustent , 150. 

MISCONDUCT, GROSS— 

Of partner, 577. 

MISDESCRIPTION— 

In case of legatees, 516. 

In case of contracts for the sale of land, 627. 

MISFEASANCE— 

Of directors, 163, 529. 

Claim for, assignment of, 86. 
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MISLEADING CONDITIONS, 631. 

MISLEADING TRADE-MARKS, 673, 674. 

MISREPRESENTATION— 

When a fraud, 520. 

Avoidance of law, on ground of, 17*18. 

Act and intention distinguished, 522. ♦ 

When a ground of defence to specific performance, 624. 

By agent, is that of principal, 624. 

By directors of companies, 522. 

MISTAKE— 

(a.) Being mistake of law,— 
lgnorantia leg is neminem cxcusat, 506. 

An agreement under a mistake of law binding, 506-507. 

Where the law must be taken to have been known, 506. 
Unless it be an error of construction, 506. 

Or unless in the case of money paid to an officer of the court, 

s°6. 

A court of equity is disposed to relieve, 507. 

Apparent exceptions, where there are circumstances of fraud, 507. 
Where a party acts under ignorance of a plain and well-known 
principle of law, it creates a presumption of fraud or mala 
fides, 508. 

Surprise combined with a mistake of law remedied, 508. 
Where mistake arises on a doubtful point of law, a compromise 
will be upheld, 508-509. 

Family compromises upheld on this ground, 509. 

If there be no suppressio veri or suggestio falsi , but a full 
disclosure, 509. 

There must be a full and fair communication of all the 
material circumstances, and honest intention alone will 
not suffice, 509. 

No relief where position of parties has been altered, 509. 

Unless there has been gross imposition, 509. 

Equity will not aid against a bond fide purchaser for value without 
notice, 509, 510. 

(6.) Being mistake of fact,— 

Mistake of fact, as a general rule, relieved against in equity, 510. 

1. Fact must be material, 510. 

Purchase of an interest or property already spent or non¬ 
existent at the time, 510. 

Purchase of a property which is already the purchaser’s, 510. 
Relief given, whether mistake is unilateral or mutual, 510. 
Even when the agreement has been sanctioned by the 
court, 510. 

2. Must be such as party could not get knowledge of by diligent 

inquiry, 510, 511. 

3. Party having knowledge must have been under an obligation 

to discover the fact, 511. 

4. "Where means of information are equally open to both, no 

relief if no confidence reposed, 511. 

Grounds generally for equitable relief, 511, 512. 

Oral evidence admissible in case of accident, mistake, or fraud, 
512. 
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M 1 ST AKE— [continued). 

Mistake, not of law, in a written document, may be proved by 
extrinsic evidence, and the instrument rectified, 512-513. 

May be implied from nature of the case, 513. 

A partnership debt, though joint at law, in equity is joint and several, 
5 * 3 - 

Scil. as between the partners, 513. 

When obligation exists by virtue of covenant alone, it must be 
measured by the covenant, 513. 

Diversity of relief, according as the mistake is mutual or is unilateral, 
5 H. 515 - 

Rectification of mistakes in marriage settlements, 514. 

1. Where both articles and settlement before marriage, 514. 
Where pre-nuptial settlement purports to be in pursuance of 

articles, 514. 

Extrinsic evideuce admissible to show that pre-nuptial settle¬ 
ment was made in pursuance of articles, 514. 

2. Settlement after marriage, 514. 

But the true contract will not be varied, 515. 

Mistake in marriage contracts must be of both parties, 515. 
Where instrument delivered up or cancelled under a mistake, 515. 
Defective execution of powers, 515. 

Mistakes.in wills, 516. 

Mere misdescription of legatee will not defeat legacy, 516, 711. 

Legacy obtained by false personation, secus, 516, 710, 711. 
Revocation of legacy on a mistake of facts, 517, 712. 

Party claiming relief must have superior equity, 517. 

No relief between volunteers, 517. 

Or where defect is declared fatal by statute, 518. 

How far a defence to action for specific performance, 625. 
MISUNDERSTANDING AS TO TERMS— 

When in agreement itself, 626, 627. 

When in reduction of agreement into writing, 625. 

MIXED CLASS— 

Of children and strangers, 261, 262. 

MIXED FUND— 

Of land and money, 222, 305. 

Of legal and equitable assets, how‘ dealt with, in an administration 
action, 274, 275. 

Of trust moneys and trustee's own moneys, 604. 

Of trust funds of divers trust estates, 605. 

MODUS ET CONVENTIO YINCUNT LEGEM, 331. 

MONEY OR LAND, 204, 230, 582, 583. 

MONEY PAID— 

Under void contract of infant, may sometimes be recovered back, 
534 - 

But not where infant has had part enjoyment, 534, 

In fraud of creditors, may be recovered back, 551. 

‘‘MORAL BLAME'*— 

When it is equivalent to actual fraud, 30-31. 

MORTGAGE— 

Instead of sale, by executors, 182, 183 
Under Locke King's Acts, 305. 
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MORTGAGE— (continued). 

Liability of executors to pay, 307. 

Refunding of personal assets, to pay, 308. 

Title to surplus moucys, on sale by mortgagee, 371. 

Primary fund for payment of, under Locke King’s Acts, 305. 

MORTGAGES— 

Definition of, 328. 

What properties are mortgageable, 328. 

What properties are not mortgageable, 328. 

Or only within limits and under restrictions, 328, 329. 
Ecclesiastical benefices, 328. 

Pew rents, 328. 

Half-pay, 329. 

Undertaking of company, 329. 

Calls on shares, 330. 

Future calls, 330. 

Property of Turnpike Trusts, 330. 

At common law, an estate upon condition, 330. 

Forfeiture at law on condition broken, 330. 

Interference of equity, 331. 

Equity operated on the conscience of the mortgagee, 331. 

Held a mere pledge, with right to redeem, notwithstanding 
forfeiture at law, 331. 

Debtor cannot at time of loan preclude himself from his right 
to redeem, 331, 332. 

Right of pre-emption may be given to mortgagee, 332. 

Conveyance, with option of re-purchase, 332. 

Circumstances distinguishing a, from a sale with right of re-purchase, 
333 - 

Effects of this distinction,— 

(1.) In a gale with right of re-purchase, time is strictly to be 
observed, 333. 

(2.) In a sale with right of re-purchase, if purchaser die 
seised, money goes to real representative, 333. 

Forms of mortgage now in disuse,— 

1. Vivum vadium, lender to pay himself from rents and profits, 

334 - 

2. Mortaura vadium> creditor took rents *and profits without 

account, 334. 

3. Welsh mortgage , mortgagor may redeem at any time, 334. 
Nature of equity of redemption in a modern mortgage, 334. 

An estate in land, over which mortgagor has full power, subject 
to incumbrance, 335. 

Devolution of equity of redemption, same as of the land, 335. 
Who may redeem, 335, 336. 

Effect, where tenant for life redeems, 336. 

Successive redemptions, order of, and general principle regarding, 
337 . 

Precaution to be observed when mortgagor redeems, 337. 

Usually only one time now given for redemption, 337. 

When the old rule is still followed, 338. 

Arrears of interest recoverable on redemption, 338. 

Compelling transfer instead of redemption, 338. 

Difficulty when successive mortgages, 339. 
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MORTGAGES— [continued). 

Or when tlie land is settled, 339. 

Time to redeem, 340. 

Statutes of Limitation, effect of, under old and under present law, 
340 - 

Time for redemption not now extended for disabilities, 341. 

Time for remedy on bond or covenant, 342. 

AVhat payments save the statute, 342. 

The equity of the mortgagor after forfeiture recognised by 15 & 16 
Viet. c. 76, 343. 

Same equity further recognised by Judicature Acts (1873-75), 343. 
Mortgagor in possession not accountable for rents and profits, 343. 
Mortgagor in possession restrained from waste if security be insuffi¬ 
cient, 344. 

Mortgagor tenant at will to mortgagee, 344. 

Unless holding by re-demise, 344. 

Mortgagor could not make leases binding on mortgagee, 344. 

Mortgagor can do so now, 344, 345. 

Mortgagee entitled to take possession, 345. 

Liable for tenant-right valuation, 345. 

May take possession of part, 345. 

May not afterwards give up possession at pleasure, 345. 
Mortgagee may have receiver, 345. 

Rents payable to receiver, 345. 

Receiver and manager, when, 347. 

In case of mortgages of hotels, 347. 

In case of mortgages of mines, 347. 

AVest India estates, 346. 

Stipulation for higher rate of interest, if in arrear, will be relieved 
against as a penalty, 347. 

Fines in Building Society mortgages recoverable in full, 347. 

Premium for loan treated as part of principal, 347. 

Mortgagee must keep estate in necessary repair with surplus rents, 
348 . 

Mortgagee not bound to speculate, 348. 

Mortgagee may have inquiry whether outlay beneficial, 348. 
Mortgagee in possession must account, 348. 

Even although he has assigned the mortgage, 348. 

Unless the assignment was with the consent of the mort¬ 
gagor, 348. 

Or unless it was by direction of the court, 349. 

AVhat is, and what is not, a taking of possession by the 
mortgagee, 349. 

How far, and to whom, accountable for back-rents, 349*350. 
Mortgagee in possession accountable only for what he has, or 
but for wilful default might have, received, 350. 

Not accountable for collateral advantages, 351. 

Annual rests against, when and when not directed, 351. 
Mortgagee until payment could not be compelled to produce his 
title-deeds, 352. 

Can be compelled now, 352. 

But not the mortgage deed itself, 352. 

Must assign all collateral securities, 352. 

Mortgagee, his liability for loss of title-deeds, 352. 

Must retain all his securities, to hand over on redemption, 352. 
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MORTGAGES —(contin ued). 

Cannot take a valid lease from mortgagor, 352. 

Or purchase from himself, 352. 

Second mortgagee may purchase from first, 353. 

Could not in equity make a binding lease, 353. 

Can do so now, 353. 

Renewing lease, holds subject to mortgagor’s equity, 353. 

Of advowson, presents the mortgagor’s nominee to vacancy, 
353 * 

Could not fell timber unless security insufficient, 353. 

Can do so now, 354. 

Cannot commit waste, 354. 

The doctrine of tacking,— 

Its principle, 354. 

Its rules, 355-361. 

Legal estate, effect of obtaining, 354. 

Even when obtained by vesting declaration, 355. 

Floating securities of company, when and when not entitled to 
priority, 357*358. 

In Building Society mortgages, tacking when and when not allowed, 
359 . 

Tacking as against sureties, 360. 

None if surety is also a co-mortgagor, 360. 

None as regards lands in Yorkshire, 361. 

Priority may be lost by fraud, 362. 

Priority may be lost by negligence, 362. 

The negligence must amount to some positive act, 362. 

Not mere carelessness, 362. 

Actions to establish priorities, costs in, 362. 

Consolidation of mortgages, 364. 

Distinguished from tacking, 364. 

Distinguished from one mortgage of distinct properties, 365. 
Necessary limit to, 365. 

Abolition of, 365. 

Eyen as regards costs, 365. 

Mortgagor liable to redeem all or none, 366. 

Special remedies of mortgagee, 366. 

(1.) Foreclosure, 366. 

Nature of action, 367. 

Only lies on default, 367. 

May be in Bankruptcy or in Chancery Division, 367. 

Time for bringing, 367. 

Infant’s day to show cause, 367. 

Judgment in action may combine personal judgment for debt, 

368. 

And ought now to do so, 368. 

No personal judgment against a mere transferee of mort¬ 
gage, 369. 

Recovery of possession on foreclosure, 367. 

Effect of receiving rents subsequent to day fixed for redemp¬ 
tion, 369-370. 

(2.) Sale by court in foreclosure action, 370. 

Power of sale in mortgage deed, 370. 

Effect of not giving notice before exercising power, where 
notice required, 371. 
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MORTGAGES—{ continued ). 

Such notice in general required, if mortgage between client 
and solicitor, 371-372. 

Mortgagee selling to himself, and afterwards selling as bene¬ 
ficial owner to another, effect of this,— 

(<z.) As regards the selling mortgagee, 372. 

(b.) As regards the purchaser from him, 372. 

Power of sale under Conveyancing Act (1881), 372. 
Compensation ou compulsory purchase, 373. 

(3.) Remedy by distress under attornment clause, 373. 

Mortgagee may pursue all his remedies concurrently, 373. 

If mortgagee foreclose first, and then sue ou the covenant, he 
opens the foreclosure, and mortgagor may redeem, 374. 

So also if he receive any rents subsequently to foreclosure nisi , and 
before the day for redemption, 370, 374. 

Foreclosure decree, even when absolute, may be opened, 375. 
Mortgagee will be restrained from suing on covenant or bond if he 
have not the estate in his power, 374, 375. 

Mortgage followed by sale, and second mortgage by the purchaser, 
continuing liability of original mortgagor, and his indemnity, 
375 -. 

The equity of redemption follows the limitations of the original 
estate, 375. 

By husband of his wife’s estate, 376. 

The equity of redemption results to the wife, 376. 

Unless different intention manifested, 376. 
Re-conveyance should pursue the proviso for redemption, 376. 
Inquiry as to priorities of, 362. 

When the mortgage is only of the share of one co-tenant, 598. 
Inquiry as to, in case of partition, 685. 

MORTGAGE DEBTS— 

Assignment of, without assigning security for same, 68. 

Donatio mortis causd of, 200. 

MORTGAGEES— 

When purchasers within the statute 27 Eliz. c. 4, 74. 

Used to become entitled to equity of redemption on death of mort¬ 
gagor intestate and without heirs, 133. 

Secus , now, 133. 

Heir of, used to be trustee for personal representative, 145. 

And is still so as to copyholds, 146. 

Executor or administrator of, now takes the mortgaged lands, 
146. 

Under Land Transfer Act, 1897, 146. 

Rights of, not affected by general charge of debts, 285. 

Rights of, not affected by Locke King’s Acts, 307, 308. 

Marshalling as against, and in cases of, 319. 

Right of, to take, and effect of taking, possession, 348, 350, 
Back-rents, accountability for, 349, 350. 

Puisne, may purchase from first mortgagee, 372. 

How far trustees for mortgagors, 371. 

Costs of, general, 366, 367. 

Costs of, where mortgagee is mortgagor’s solicitor, 160. 

Of undivided share, 685. 


INDEX. 


809 


MORTGAGE, EQUITABLE— 

Of realty by deposit of title-deeds, 377. 

Deposit of title-deeds, being an agreement executed , not within the 
Statute of Frauds, 377. 

Origin of the doctrine, 377. 

Deposit of receipt for purchase-money, effect of, 378. 

Remedies upon, either foreclosure or sale, 378. 

"Whether a written memorandum or not, 378. 

Recovery of possession on foreclosure, 379. 

When deposit of title-deeds covers further advances with iuterest, 380. 
Deposit for the purpose of preparing a legal mortgage, 380. 

Parol agreement to deposit deeds for money advanced, 380. 

All title-deeds need not be deposited, 380-381. 

Deposit of land certificate, 378. 

Or of office copy, 378. 

Equitable mortgagee parting with title-deeds to mortgagor, 381. 

His priority to a subsequent legal mortgagee, with notice, 381. 

Legal mortgagee postponed to equitable mortgagee, if former guilty 
of fraud or gross negligence, 381. 

But not if he have made bond fide inquiry after the deeds, 381. 
Gross and wilful negligence tantamount to fraud, 381. 

Absence of inquiry after deeds presumptive evidence of fraud, 381. 

MORTGAGES OF PERSONALTY— 

Differences between, and pledges,— 

(a.) In tlieir own nature, 382. 

(6.) As to remedies, 382. 

Differences between, and mortgages of realty,— 

(a.) As to remedies, 383. 

(6.) As to tacking, 384. 

(c.) As to mortgagee's application of surplus, 384. 

When the personal property (being reversionary) falls into possession, 
383 - 

See Bills op Sale ; Pledge. 

MORTGAGOR— 

Right of, to sue for rent even at law, 15, 343. 

Heir or next of kin of, which entitled to surplus sale proceeds, 213-214. 
Not accountable for rents and profits, 343, 344. 

Restrained from waste if security insufficient, 344. 

Eviction of, by mortgagee, 344. 

Leases by, how far valid formerly and now, 344, 345. 

Receiver of mortgagee is agent of mortgagor, 346. 

Effect of his redemption action not being prosecuted, 368. 

Slay purchase from mortgagee, 372. 

MORTMAIN, 112. 

MORTMAIN AND CHARITABLE USES ACT (1891), 124-125. 
MORTUUM YADIUM, 333. 

MOTHER— 

Her light to be guardian, 471. 

Her right, even in exclusion of husband, under special circumstances, 
475 * 
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MOTIVE— 

Of legacy, effect of, in questions of satisfaction, 259. 

Effect of mistaken, in gift of legacy, 516. 

Effect of mistaken, in revocation of legacy, 517. 

MUNICIPAL CORPORATION— 

Stock of, as investment for trust funds, 177. 

Stock of, whether a real security, 178, 179. 

MUTUAL ACCOUNTS, 590. 

MUTUAL CONFIDENCE, 581. 

MUTUAL CONTRACTS, 612. 

MUTUAL CREDIT— 

Set-off, in equity, on ground of, 596. 

Set-off, under Bankruptcy Act (1883), 291. 

Set-off, also in administration of insolvent estates, 291, 599. 

Set-off, in winding-up of company, quaere , 599. 

Tacking of bond, through, 361. 

MUTUAL DEALINGS, 291, 361, 596, 599. 

MUTUAL DEBTS, 596. 

MUTUAL MISTAKE— 

Remedy in case of, 510. 

MUTUALITY OF REMEDY, 612. 

NAME, USE OF— 

By purchasers of a business, 585. 

Fraudulent, by rival traders, 673-674. 

NATURAL EQUITY— 

Cannot always be enforced in courts, 1. 

NATURAL JUSTICE, 1. 

NATIONAL DEBT CONVERSION ACTS— 

Stocks under, authorised as investment for trust funds, 176. 

NECESSARIES— 

Liability of infants for, 532, 655. 

Liability of lunatics for, 330, 533. 

NE EXEAT REGNO— 

'Writ of, to prevent a person leaving the realm, 712. 

Granted in private cases with caution, 713. 

Only in cases of equitable debts, as a general rule, 713. 

Also, where alimony decreed, and husband intends to leave the 
jurisdiction, 713. 

Or where there is-an admitted balance, but plaintiff claims a larger 
sum, 713. 

The debt must be certain in its nature, 713. 

Writ issues summarily, under the Absconding Debtors Act (1870), 714. 
Also, under Bankruptcy Act (1883), 714. 

When, under Debtors Act (1869), 714. 

Judicature Acts, effect of, 714. 

NEGATIVE COVENANTS— 

Enforced by injunction, 651, 653. 

Except in the case of infants, 655. 
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NEGATIVE COVENANTS— {continued). 

And enforced even in their case, if contained in a contract for 
necessaries, 655. 

Enforced although implied only, but not readily implied, 655. 

May result from statute, 657. 

NEGATIVES, 655 v. 

NEGLECT OF BUSINESS— 

Wilful and permanent, effect of, 578. 

NEGLIGENCE 

Vigilantibus non dormientibus aquitas subvcnit, 40. 

Gross, disentitles plaintiff to relief, and often postpones him to 
others, 21, 139, 363, 381. 

Liability of trustees for, 155, 156. 

Effect of, by mortgagee, on his own priority, 363, 381. 

Some positive act of, required, 21, 364, 381. 

Wilful, 381. 

Solicitor’s liability for, 363. 

Not discovering mesne mortgage, 363. 

Parting with deeds before cheque is cashed, 363. 

Under the Statutes of Limitations, 20. 

NEGOTIABLE INSTRUMENT, 137, 497. 

NEGOTIATIONS— 

Not amounting to a contract, 633. 

NEWSPAPERS, COPYRIGHT IN, 671. 

NEXT OF KIN— 

Rights of, where trust of personal estate fails, 133-134. 

NO CONTRACT— 

A good defence to specific performance, 633. 

NO JOINT-ESTATE— 

Effect, in case of bankruptcy of partners, 584. 

NOMINAL DEBENTURES, 177, i79- 

NON-ACTIONABLE CLAIMS- 

Are not the subject of a set-off, 600. 

NON COMPOS MENTIS, 483 et seq., 530. 

NON-CONTENTIOUS BUSINESS, 160, 543. 

NON-DISCLOSURE— 

By parties to compromise, 509. 

By persons effecting insurances, 525. 

By directors, of contracts, 528. 

By creditors, obtaining sureties, 556. 

By vendors, of restrictive covenants, 635-636. 

NON EST FACTUM— 

Allegation of, how guarded against, no, hi. 

NON-EXISTING PROPERTY— 

Assignment of, 85. 

NON-NEGOTIABLE’™' NSTRUMENT, 137, 497-498. 
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NON QUOD DICTUM— 

Sed quod factum, inspiciendum cst, 42. 

NOTICE— 

Effect of, generally, 29. 

Makes purchaser a trustee to extent of prior claim, of which he has 
notice, 29. 

If express, may supply want of registration, 29-30. 

But not now as regards lands in Yorkshire, 30. 

Except in cases of actual fraud, 30. 

i.e ., of “great moral blame,” 31. 

Case of purchaser with notice, where liis vendor bought without, 31. 
Case of sub-purchaser without notice, where his vendor bought with, 31. 
Of voluntary settlement, subsequent purchaser used not to be 
affected by, 31. 

Secus, now, 32. 

May be actual or constructive, 32. 

Usually no difference in their effects, 32. 

What is actual notice, 32. 

Constructive notice, 32. 

Constructive notice of three kinds— 

1. Where actual notice of a fact, which would have led to notice 

of other facts, 33. 

2. Where inquiry purposely avoided to escape, 33. 

Mere want of caution not constructive, 33. 

Illustrations of, 33-34. 

3. Notice to agent is notice to principal, 36. 

Must have been given in the same transaction, 37. 

And must have been material thereto, 37. 

3a. To solicitor for mortgagee, 36 ??. 

To trustee who subsequently retires, 36 u. 

To one of two trustees, 36 n. 

To active partner, 36. 

Of terms of lease, 35. 

Of occupation or tenancy, effect of, 35. 

Of covenant affecting the land, effect of, 635, 636, 652. 

Effect of, under Conveyancing Act (1882), 37-38. 

Not regarded in commercial dealings, 34. 

Not required to complete a voluntary assignment, 65. 

Except as against third parties, 89. 

Required to complete assignment of chose in action, 89. 

Even in the case of the trustee in bankruptcy, 89. 

Effect where notice cannot be given, 90. 

Duty of trustees and executors to give, 173. 

Priority acquired by, 89, 90, 173. 

When required to make time of the essence, 630, 631. 

When required before exercising power of sale in mortgage, 371. 

NOTICE, PURCHASER FOR VALUABLE CONSIDERATION 
WITHOUT— 

Defence of purchase for valuable consideration without notice, 23. 
When purchaser obtains legal estate at time of purchase, 23. 

When purchaser gets in legal estate subsequently, 24. 

When purchaser has best right to call for legal estate, 24. 

Defence used to be good when plaintiff having legal estate applied to 
auxiliary jurisdiction, 24-26. 
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NOTICE, PURCHASER FOR VALUABLE CONSIDERATION 
WITHOUT —{contin u ed). 

Secus, since the fusion of law and equity, 26, 697. 

Seen*, where Chancery had concurrent jurisdiction, 26. 

Where legal estate outstanding, incumbrancers take in order of time, 
27. 

Where plaintiff has a mere equity, the court will not interfere, 28. 
Purchaser with notice cannot protect himself by getting in legal 
estate from express trustee, 186, 187, 356. 

NOTICE TO COMPLETE— 

Making time of essence of contract, 630, 631. 

NOTICE TO REDEEM— v 

Necessity of giving, 340. 

Interest payable on waiver of, 340. 

NOTICE TO TREAT— 

Given under Lands Clauses Consolidation Act, 214, 6)37. 

When it becomes a contract, 214. 

When it effects a conversion of land into money, 214. 

When possession may be taken under, 637. 

NOTICES, TRADE, 666. 

NO TITLE— 

A good defence to specific performance, 634. 

NOT SO FOUND, 489-490. 

NOVATION, 567. 

NO WRONG WITHOUT A REMEDY IN EQUITY— 

Meaning of this maxim, 15. 

Its limits, 16. 

NUISANCE— 

Public, abated by indictment, and sometimes also by injunction on 
an information filed, 660. 

Where it causes special damage, 660. 

Injunction, in case of private, 660. 

Unless legalised by statute, 660. 

Or is purely temporary, 660. 

Where continuing, 652, 677. 

When recurrent, 663. 

Abatement of, by act of party, 661. 

Court will not interfere where damages a sufficient remedy, 661. 

For example, for a simple trespass, 661. 

But will where damage is irreparable, 662. 

Also where claim of right, 661, 662. 

Ancient lights, 662. 

Air, 662. 

Right to lateral support of soil, 663. 

In case of pollution of streams, 663. 

Against further pollution, 663. 

Against co-pollutors, 663. 

In case of libels, &c., 665. 

By Local Boards, 664, 665. 

OBJECTIONS TO TITLE— 

Withdrawal of, 639. 

Decision of court upou, 639. 
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OBLIGATION TO DISCLOSE, 509, 511, 635. 

OCCUPATION RENT- 

Wlieu payable by mortgagor in possession, 346. 

Upon a partition between co-tenants, 598, 685. 

Mortgagee of share not affected by, 685. 

OCCUPYING TENANCY— 

Notice of, effect of, 35. 

Injunction in case of, 664. 

OFFER AND ACCEPTANCE, 613, 618, 633. 

OFFICE COPY LEASE— 

Of registered land, deposit of, 378. 

OLD FAMILY" JEWELS, 448. 

ONCE A MORTGAGE ALWAYS A MORTGAGE, 332. 

ONE-MAN COMPANY, 529. 

ONEROUS AND BENEFICIAL, 234. 

OPEN CLAUSES— 

In agreements, how settled, 637. 

OPENING ACCOUNTS— 

Distinguished from surcharging and falsifying, 192, 193, 592, 593. 
OPENING FORECLOSURE, 375. 

OPTION— 

When mistake in document, 514. 

Between rectification and rescission, 515, 523. 

Of conversion, 211, 212. 

Of purchase, 214, 215. 

In the case of a partner’s share, 580. 

Of re-purchase, 332, 333. 

To pay purchase-money or to go out of possession, 637. 

Of purchaser to rescind, or to have specific performance with abate¬ 
ment, 639, 640. 

OPTION TO CONVERT, 211, 212. 

OPTION TO PAY INTO COURT— 

Or to go out of possession, 637. 

OPTION TO PURCHASE— 

Conversion depending upon, 214. 

(a.) Option previous to will, 215. 

(1.) General devise, who entitled to moneys, 215. 

(2.) Specific devise, who entitled to moneys, 215. 

(6.) Option subsequent to will, 216. 

(1.) General devise, who entitled to moneys, 216. 

(2.) Specific devise, who entitled to moneys, 216. 

When option and specific devise contemporaneous, 216. 

Principle explaining all these conversions, 216. 

Applicable also in case of intestacy, 216. 

Conversion in case of sale with right of re-purchase, 333. 

Option, exercise of, to save forfeiture, 405, 406, 

When contained in partnership agreement, 575. 
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OPTION TO RE-PURCHASE— 

Conveyance with, 332. 

Distinguished from mortgage, 333. 

ORAL— 

Declaration of trust, 52, 53. 

Evidence,— 

In proof of secret trust, 103. 

In proof of resulting trust, 127. 

In disproof of advancement, 130. 

In proof of satisfaction, 217-272. 

In j>roof of accident, mistake, or fraud, 512. 

E.g. t in settlement after marriage not agreeing with articles, 514. 
Also, in contracts for purchases and leases of lands, 626. 

ORDER AND DISPOSITION— 

Of bankrupt, 78. 

ORDER OF DISCHARGE, 290. 

ORDER OF THE COURT— 

Conversion by, before actual sale, 220. 

ORDER TO SIGN JUDGMENT— 

Does not create a judgment debt, 276. 

ORIGINATING SUMMONS, 277. 

ORNAMENTAL TIMBER, 658. 

ORPHANAGE— 

When a charity, and when not, 113. 

OSTENSIBLE PARTNERSHIPS, 585. 

OUTGOINGS, 638. 

QUTSIDE CREDITORS, 580, 584, 585. 

OUTSTANDING LEGAL ESTATE— 

Getting in, 24. 

Between two equitable lights, 27. 

By voluntary act, 186, 187. 

No reconversion by operation of law, 231. 

OUTSTANDING PERSONAL ESTATE— 

Duty of trustees and executors to get in, 173. 

OVER-RIDING TRUST OR POWER— 

A hindrance to partition, 681. 

OXFORD— 

School of law at, 4-5. 

OYER, 495. 

PACKER— 

His lien, 391. 

PAID OR GRATUITOUS— 

Trustees may be, 160, 161. 

No difference as to liability, 162. 

PARAPHERNALIA— 

Nature of, 448. 

Old family jewels are not, 448. 
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PARAPHERNALIA — {continued). 

When post-nuptial gifts from husbaud are, 448. 

Gifts from straugcr are not, 449. 

Wife cannot dispose of, during husband’s life, 449. 

Husband cannot dispose of, by will, 449. 

Are subject to husband’s debts, 449. 

When liable for debts in administration action, 321, 449. 

Widow’s claim to, preferred to general legacies, 301, 321, 449. 

Widow is entitled to redemption of, out of personal estate of deceased 
husband, 450. 

PARENT AND CHILD, 471. 

PARI PASSU, 291. 

PAROCHIAL RATES, 291. 

PAROL AGREEMENT— 

To give a mortgage of lands, void, 379. 

Unless accompanied with a deposit of title-deeds, 379. 

PAROL EVIDENCE— 

Admissible to prove secret trust, 103. 

Admissible in favour of resulting trust, to show actual purchaser, 127. 

Or to rebut presumption of advancement, 130. 

Inadmissible, dehors the will, to raise question of election, 245, 246, 
I11 cases of satisfaction, when and when not admissible, 271-272. 
Admissible to prove accident, fraud, or mistake, 512. 

E.g ., in marriage settlement, when same is not in conformity 
with articles, 514. 

Also, in contracts for purchase or lease, 620. 

Admissible to prove that apparent principal is surety only, 563, 564. 

PAROL VARIATION— 

Of written contracts, effect of, 625-626. 

When subsequent to contract, 627. 

PART ENJOYMENT— 

By infant, effect of, 534. 

PARTIAL PERFORMANCE— 

With abatement, 628-639. 

When not compelled, 629, 630. 

PARTICEPS CRIMINIS, 539. 

PARTICEPS FRAUDIS, 190, 191, 539, 703, 705. 

PARTICULAR ASSIGNEE, 455 - 456 . 

PARTICULARS OF BREACHES, 668. 

PARTICULARS OF OBJECTIONS, 668. 

PARTITION— 

Origin of equitable jurisdiction in, 680. 

Writ of partition at law inadequate, 680. 

Eventually abolished, 681. 

The right to a partition remained, 681. 

Cases in which partition will be directed or not, 681. 

When party in possession, 618. 

Whether for freehold or leasehold interest, 681. 

Not where party is only remainderman or reversioner, 681. 

Not where an over-riding power or trust, 681. 
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PARTITION—(co/iimucrf). 

Not where the title is really in dispute, 682. 

Not where the titles have no common root, 682. 

Properties of which a partition may be decreed, 682. 

Provisions of Trustee Acts (1850, 1893), and of Lunacy Act, 1890, 
where persons interested are under disability, 682, 683. 
Provisions of Partition Act (1868), in the like case, 683. 

How made, formerly and at present, 683. 

Difficulties, where property small, of carrying into effect, 683. 

Now remedied by sale under Partition Acts (1868 and 1876), 683.. 
Sale in lieu of partition, how and when directed, 683, 684. 

Judgment for partition, form of, and how made, 684. 

Sale, mode of effectuating, 685. 

Costs of suit for, 686. 

Lien for outlays, in case of, 687. 

PARTITION ACT— 

Reconversion under, 230. 

PARTNERS, 571. 

PARTNERSHIP— 

Equity has a practically exclusive jurisdiction, 571. 

Principles of equity adopted by Partnership Act (1890), 571. 
Enforces specific performance of agreement to enter into, for 
definite time, where acts of part-performance, 572. 

Injunction against omission of name of one of partners, 572. 
Injunction against carrying on another business, 572. 

Being a rival business, 573. 

Injunction against destruction of partnership property or exclusion- 
of partner, 573. 

Courts of equity will not decree specific performance of articles of,. 

where remedy at law is entirely adequate, 573. 

Stay of proceedings where agreement to refer, 573. 

When and when not, and subject to what terms, 574. 
Constitution of partnership, and shares of profit and loss therein, 574,. 
575 - 

Distinguished from part-ownership, 575. 

Continuance of, after term expired, 575. 

Option of purchase may continue, 575. 

Dissolution of partnership, modes of,— 

(1.) By operation of law, 575. 

(2.) By agreement of parties, 576. 

Court will compel specific performance of this, 576. 
Partnership at will may be dissolved at any moment, 576. 
Injunction, if irreparable damage, 576. 

Injunction, if partner not acting bondjide , 577. 
Dissolution by event provided for, 576. 

Partnership continuing after term agreed on, is partnership- 
at will, on old terms, 575. 

(3.) By decree of court, 577. 

Wherever just and equitable, 577. 

Where induced by fraud, 577. 

Gross misconduct and breach of trust, 577. 

Continual breaches of contract, 577. 

Wilful and permanent neglect of business, 578. 
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PARTNERSHIP— (continued). 

Mere disagreement or incompatibility of temper not a ground 
for dissolution, 578. 

Unless it be such as to make it impossible to carry on 
the business, 578. 

Insanity of partner whose skill is indispensable, 578. 

Insane partner, restrained from interfering, 579. 

(4.) By award of arbitrator, 574. 

Share in, a right to money, 579. 

Account on dissolution, 579. 

Or where there is a case for dissolution, 579. 

Receiver on dissolution, 579. 

Return of proportion of premium, 579. 

Dissolution, terms of, as to payment of debts, &c., 580. 

And as to distribution of surplus assets, 580. 

Dissolution, costs of, 580. 

Partner making advantage out of partnership accountable to other 
partners, 581. 

Where no profits, no remuneration, 581. 

Representatives of deceased partner entitled to an account, but have 
no lien on partnership estate, 581, 582. 

Surviving partners may validly mortgage, 582. 

In equity, land forming an asset of, is money, 582. 

Personal representative takes, 583. 

Subject to probate duty or account duty, and now to estate 
duty, 583. 

Immaterial whether land acquired by purchase or devise, “if 
involved in ” the business, 583. 

Creditors may, on decease of one partner, go against survivors, or 
against the estate of deceased, 583. 

Separate creditors paid out of separate estate before partnership 
creditors, 584. 

Partnership creditors paid out of partnership fund before separate 
creditors, 585. 

Effect of joint-creditor bringing action for administration of separate 
estate, 297, 584. 

When, and when not, separate debt may be set off against a joint 
credit, 584. 

Position of executors of deceased partner, being creditor of firm, 585. 
The goodwill is an asset of the firm, 585. 

Not being a merely personal goodwill, 585. 

AVhen it should be expressly assigned, 585. 

And why, 585. 

Goodwill, survival of, on expiration of partnership term, 586. 

And upon death of partner, 586. 

Two firms having a common partner could not sue each other at law, 
but might in equity, 586. 

At law one party could not sue his co-partner in a partnership trans¬ 
action—he might in equity, 587. 

Law and equity now alike, 586-587. 

Administration of estate of deceased partner, 297, 584. 

PARTNERSHIP ACT, 1890- 

Notice to one partner, effect of, 36. 

Joint-purchaser, 40. 
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PARTNERSHIP ACT— (continued). 

Codifies the whole law of partnership, 571. 

References to, 36, 40, 136, 571 ct seq. 

PARTNERSHIP PROPERTY, 579. 

PART-OWNERS HIP— 

Distinguished from partnership, 575. 

PART PAYMENT— 

By one of several creditors, effect of, 315. 

PART-PERFORMANCE— 

Of contracts regarding land, what is, and what is not, 620, 621 
Expenditure upon land, 621. 

Possession of land, 620, 622. 

Purchase-money, payment of, 621. 

Marriage, 622. 

Effect of, 619. 

PASSIVE TRUSTS, s 2 - 

PASSIVENESS IN EXECUTOR— 

Liability for loss arising from, 170, 171. 

PAST MAINTENANCE— 

Of infant, 480. 

Of lunatic, 489, 490. 

PATENTEE— 

May have account against infringer, 590. 

PATENTS— 

Ground of jurisdiction in equity regarding, 666. 

Jurisdiction in equity, when exercised, 666. 

Jurisdiction not affected by the Act of 1883, 667. 

When patent of very recent date, injunction not readily granted to 
restrain alleged infringement, 667. 

When patent of old standing, injunction issues, 667. 

Validity of, now determined by courts of equity, 667. 

Three courses adopted by equity on interlocutory applications to 
restrain infringement of, 668. 

What plaintiff must prove to obtain injunction, 668. 

Particulars of objections, 668. 

Particulars of breaches, 668. 

Designs on same footing as, 669. 

Importation an infringement of, 669. 

PATENTS, DESIGNS, AND TRADE-MARKS ACTS, 667. 

PAUPER HUSBAND, 444. 

PAY— 

Assignment of, 94, 329. 

PAYMENT— 

What keeps alive right of mortgagee, 342. 

PAYMENT INTO COURT- 

Under Trustee Relief Act, 1847, 195. 

Under 36 Geo. III. c. 52, s. 32, 195 ». 

Now under Trustee Act, 1893, s. 42, 195. 

By Life Assurance Company, 195 n. 
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PAYMENT OUT OF COURT— 

Of trust funds paid in, 195, 196. 

On petition, or on summons, 195. 

Sometimes only on action instituted, 196. 

Of legacy given to infant paid in, 195 n. 

PAYMENTS, APPROPRIATION OF, 601. 

PAYMENTS OUT OF CAPITAL, 529. 

PAYMENTS, RELIEF AGAINST— 

When made by accident, 501, 506. 

PEACE, BILLS OF, 701. 

PECUNIARY LEGACIES, 203. 

PENAL SUM— 

Usually double, 399. 

Rules for distinguishing between liquidated sum and, 401. 

In Building Society mortgage, 347. 

PENALTIES— 

Equitable jurisdiction as regards, 399. 

Relief, where compensation can be made, 399. 

Import prohibition, 400. 

What are not penalties, but alternative payments, 400. 

Rules as to distinguishing between, and liquidated damages, 401. 

PENDENTE LITE— 

Purchase of interest, considered as maintenance or champerty, when 
and when not, 95, 96. 

PENSIONS- 

Assignment of, contrary to public policy, 94. 

PEPPERCORN RENT, 178. 

PERFECT AND IMPERFECT, 60, 61. 

PERFORMANCE— 

Equity imputes an intention to fulfil an obligation, 250. 

1. Covenant to purchase land, and land is purchased, 250, 251. 

The thing given must be of the same kind, 252. 

Consent of trustees not essential, 253. 

Covenant may be executed in part, 252. 

Covenant to settle does not create a lien on lands purchased, 
252. 

Secus , as regards specific lands covenanted to be settled, 
252. 

Covenants to settle after-acquired property, construction of, 
253 - 

Right of cestui que trust to follow trust fund, distinguished 
from performance, 253. 

2. Covenant to pay or leave by will, and share under the Statutes 

of Distribution, 253. 

(a.) When husband's death occurs at or before time when the 
obligation accrues, distributive share is a performance, 254. 
Whether intestacy immediate or resulting, 254. 

(6.) Where husband's death occurs aftei' obligation accrues, 
distributive share is not a performance, 255. 

Distinguished from satisfaction, 256. 
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PERMISSIVE WASTE, 659. 

PERPETUATE TESTIMONY, BILL TO, 697. 

PERPETUITIES, RULE OF- 

Applicable to restraints on anticipation, 422-423. 

Charities not within, 119. 

Meaning what? 119. 

PERSONAL CHATTELS— 

Contracts regarding, when specifically performed, 613. 

Contracts regarding, when not specifically performed, 614-615. 

PERSONAL DECREE— 

None against a married woman, 420421, 439. 

Save for ante-nuptial debts, 439; or for trade debts, 439; 

Or (sometimes) for rates, 439-440. 

PERSONAL EARNINGS, 433, 435- 

PERSONAL ESTATE— 

Judgment for administration of, 296. 

Judgment in case of deceased partner, 297. 

PERSONAL GOODWILL, 585. 

PERSONAL JUDGMENT— 

In foreclosure, 368-369. 

None, against transferee of mortgage, 369. 

PERSONAL REPRESENTATIVES— 

When entitled under the doctrine of conversion, 222-224. 

When entitled under the doctrine of reconversion, 229. 

Always entitled to partnership lands, 579. 

Now (under Land Transfer Act, 1897) trustees for beneficial devisees, 
or for heir-at-law, 146. 

PERSONAL SECURITY— 

Realisation of moneys outstanding on, 173. 

Continuing loan on, 174. 

Express power to invest on, 173, 174. 

PERSONAL SKILL— 

Contract requiring, 609, 610. 

PERSONALTY— 

Parol declaration of trust of, binds, 52-53. 

When donor assigns bis equitable interest in, 67, 

An imperfect transfer of, not aided in favour of a volunteer, 61. 

An imperfect transfer of, aided in favour of a purchaser, 61. 

When realty is regarded as, 211. 

Mortgages and pledges of, 382. 

In reversion, alienation of, by married women, 458-459. 
PERSONAM, IN, 43, 645. 

PER TESTES— 

Proof of will, 708. 

PEW-RENTS, 328. 

PHILANTHROPIC PURPOSES— 

Not charitable, 116. 
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PHOTOGRAPHS— 

Copyright in, 671-672. 

Injunction against unfair use of negatives, 655 n. 

PHYSICIANS— 

Fiduciary character of, 541. 

PIN-MONEY— 

Nature and object of, 447. 

Differs from separate estate in some respects, but resembles it in 
others, 447. 

Wife can claim only one year’s arrears, 447. 

Unless husband has promised to pay in full, 448. 

Where husband has provided apparel, a satisfaction of, 448. 

Wife’s executors cannot claim any arrears of, 448. 

PIRACY OF COPYRIGHT— 

Injunction against, 669-670. 

Injunction against growing piracy, 670-671. 

PLAYING FAST AND LOOSE, 639. 

PLEDGE- 

Difference between, and mortgage of personalty,— 

(a.) In nature, 382. 

(6.) As to remedies, 382. 

Pledgor, his right of redemption, 382. 

Pledgee, his right to sell, 382. 

Pledgee, his right of transfer, 384. 

Covers future advances, 384. 

Tacking in cases of, 384. 

Differences between, and mortgage of realty, 382. 

POLICY OF ASSURANCE— 

Assignable in equity, 85. 

Assignable now at law also, 86, 87. 

Parent’s insurance on child’s life, 127. 

When person paying premiums has lien on, and when he has not, 
144-145. 

This right is not in the nature of salvage, 145. 

Under Married Women’s Property Acts, 444-445. 

Trusts of, 444. 

Effect of failure of trusts of, 445. 

Frauds in connection with, 525. 

Wife’s felony, effect of, on, 445. 

POLICY OF THE LAW— 

Agreements in fraud of, void, $5. 

Publication of private letters, 672. 

POLLUTION— 

Of streams, restrained by injunction, 663. 

Increase of, likewise restrained, 663. 

At suit of riparian owner, not of stranger, 663. 

Against co-pollutors, in one and the same action, 663. 

POOR RATES, 275. 

PORTIONS— 

Leaning against double, 264. 
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PORTRAIT— 

May be a good trade-mark, 674. 

POSITIVE ACT— 

Of carelessness, will postpone first mortgagee, 21, 362, 381. 
POSSESSION— 

Reduction into, of choses in action, what is, and wliat is not, 461-462. 
Reduction into, of choses in action, a duty of trustees, 173. 

Of mortgagor, quality of, 343. 

Right of mortgagee to, 345. 

Taking of, by mortgagee, what is, and what is not, 349. 

Subsequent giving up of, 349. 

Recovery of, after foreclosure, 378. 

Under bill of sale, 388. 

Time for taking, 388. 

Effect of taking immediately, 388. 

When it is part-performance, and when not, 620-621. 

Continuing, by tenant as purchaser, 620-621. 

Effect of giving, under contract of sale, 637. 

When usually taken under such contract, 637. 

POSSESSION AND PROPERTY, 382. 

POSSIBILITIES— 

Coupled with interest in real estate may be assigned at law, 87. 

In personalty, assignable in equity, 87. 

POST-NUPTIAL SETTLEMENTS, 76, 388, 514, 622-623. 

POST-NUPTIAL WRITTEN AGREEMENT— 

In pursuance of oral ante-nuptial agreement, 76, 388, 514, 622-623. 

POST-OBIT BOND— 

When relieved against, 548. 

POWER OF APPOINTMENT, 414. 

POWER OF ATTORNEY— 

To receive money with direction to pay to creditor, not an equitable 
assignment, 88. 

POWER OF SALE— 

Implied, when a charge of debts, 109. 

In case of mortgages,— 

(a.) By executors, 182-183. 

(6.) In other cases,— 

(1.) By court, in foreclosure action, 370. 

(2.) Under express power in mortgage deed, 370-371. 

When power not exercisable by transferee, 109. 

(3.) Implied by Conveyancing Act (1881), 372. 

In cases of pledges and mortgages of personalty, 382. 

Determination of, on vesting of fee-simple, 108. 

Determination of, on expiration of twenty years, 108. 

Except as to leaseholds, 108. 

Vested iu lunatic, 490. 

Whether express or statutory, 490. 

POWER OR TRUST— 

In case of conversion, distinguished, 212. 
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POWER TO APPOINT, 414. 

POWER TO BORROW— 

I11 the case of trading companies, 329, 330. 

Limit to exercise of, 330. 

POWER TO LEASE— 

Vested in lunatic, 490. 

POWERS— 

Election in case of appointments under, 236. 

Defective execution of, when aided, 499. 

In favour of purchasers, 499. 

In favour of mortgagees, 499. 

In favour of creditors, 500. 

In favour of wives, 500. 

In favour of children, 500. 

In favour of charities, 500. 

Execution of, must always be bond fide for the end designed, 552. 
Secret agreement in fraud of object void, 553. 

So appointment by father to sickly infant, 553. 

Release of power, effect of, 553-554. 

Doctrine of illusory appointments abolished by 1 Will. IV. c. 46, 
554 . 

Under Powers Amendment Act (1874), 554. 

POWERS IN NATURE OF TRUSTS— 

Court compels their execution, although wholly unexecuted, 103-104, 
501. 

General intention in favour of a class, carried out if particular inten¬ 
tion fail, 103. 

Such powers in effect trusts, subject to power of selection, 104. 
When court selects, the shares given are equal, 104-105. 

PRECATORY WORDS— 

No trust if there is a discretion, 98, 99. 

Recommendation must be imperative, 98. 

The court leans against construing precatory words as imperative, 100. 
PRE-EMPTION— 

Right of, in mortgagee, 332. 

Purchase of lands, under, 142. 

PREFERENCE BY EXECUTOR— 

Of creditors of any degree, 277. 

Of creditors, how prevented, 277-278. 

PREFERENCE FROM LEGAL ESTATE, 22, 355. 

PREFERENCE STOCK, 177. 

PREFERENTIAL PAYMENTS— 

In bankruptcy, 291. 

In insolvent administrations, 293. 

In winding up, 293. 

Even against debenture holders, iemblCj 293, 358. 

PREMIUMS— 

On policy of assurance, lien for, 145. 

On advance of money, treated as portion of principal money lent, 
347 - 348 . 

On apprenticeships, if lost, relieved against, 291, 502. 

In case of partnerships, 579. 


INDEX. 


825 


PREPAID SHARES, 529. 

PREROGATIVE OF CROWN— 

As regards escheated lands, 133. 

As regards bona vacantia , 133. 

As regards debts in bankruptcy, 275, 292. 

As regards idiots and lunatics, 483. 

PRESCRIPTIVE RIGHT— 

To support, 663. 

To vibrate, 661. 

PRESUMPTION, 128, 261. 

“PRETENDED TITLE”— 

Buying of, 95. 

PRICE OF REDEMPTION, 337. 

PRIMARY LIABILITY— 

Of personal estate, for payment of debts, 301. 

Of personal estate, unless exonerated, 304. 

Of personal estate, what is an exoneration generally, 302. 

Of personal estate, what is an exoneration in the case of mortgage 
debts, 303. 

Before Locke King’s Act, 303. 

Since Locke King’s Act, 305. 

PRINCIPAL— 

Notice to agent is notice to, when, 36, 37. 

Mandate from, to agent, not communicated to a third person, does 
not create a trust, 88. 

Agent cannot make profit at expense of his, 163, 545. 

Good faith essential in dealings between, and agent, 545. 

Bill for an account by, against his agent, 589, 590. 

Bound by misrepresentations of agent, 624. 

Agent can have interpleader against his, when, 691. 

PRINCIPAL ADMINISTRATION, 294. 

PRINCIPAL MONEYS— 

And interest and costs, in case of mortgages, 335, 337. 

When premiums are, 347, 348. 

When bonus or accretion is, 208, 209. 

PRINCIPLE— 

Of a statute, 4. 

Of a decided case, 4. 

Of equity generally, 14. 

PRIOR CONTRACT— 

Notice of, effect of, 29. 

When defence to specific performance, 632. 

PRIOR PUBLICATION, 668, 669. 

PRIORITIES, ACTIONS TO ESTABLISH— 

Occasions for, 362. 

Costs of, 362. 

PRIORITY— 

Of title, according to time. 20, 27. 

Of legacy to widow in lieu of dower, 205. 
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PRIORITY— (continued). 

Of legacy to creditor, 205. 

Of legacy generally, when and when not, 204, 205. 

Of mortgage, 362. 

Of registration in Yorkshire Registry, 28, 30, 361. 

Of debts, in administration of assets, 275, 276. 

Of liability of assets inter se, 301. 

PRIORITY OF CROWN, 275, 277. 

PRIVATE COMPANY— 

Sale of undertaking of, 368. 

PRIVITY, 588. 

PRIVY COUNCIL— 

Appeals in Lunacy to, 485. 

PROBATE DIVISION— 

Jurisdiction of, 473, 707. 

Appointment of guardian by, 473. 

Proof of will in, 707, 709. 

PROBATE DUTY— 

Payable on donatio mortis causd , 200. 

Payable on money directed to be turned into land, 417. 
Payable in respect of partnership lands, 583. 

PRODUCTION OF TITLE-DEEDS— 

By mortgagee, 352. 

PROFERT AND OYER, 495. 

PROFESSIONAL SERVICES— 

By trustee, 159, 160. 

PROFIT COSTS— 

Of solicitor-trustee, 160. 

Of solicitor-mortgagee, 160. 

Limit of, by statute, 161. 

PROFITS, 162. 

PROFITS AND LOSSES,;i85. 

PROFITS OR DAMAGES— 

Election between, in patent actions, 590. 

PROHIBITION, 642. 

PROMISE TO PAY, 282. 

PROMISE UPON HONOUR— 

Not binding, 623. 

PROMISSORY NOTE— 

Vendor’s lien not lost by taking, 137, 138. 

Donatio mortis causd of, 200. 

Married woman bound by, 416. 

Relief against accidental loss of, 497, 498. 

PROMOTERS— 

Are trustees, 163. 

PROOF, DOUBLE, 569, 570. 
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PROOF OF DEBTS— 

In Chancery administrations, same rules as in Bankruptcy, 288. 

As regards secured and unsecured creditors, 288-290. 

Who are, and who are not, secured creditors, 288. 

As regards wages of servants, &c., 290, 293. 

As regards valuation of contingent liabilities, 294. 

As regards allowance of interest on debts, 294. 

As regards creditors subsequently coming in to prove, 294. 

As regards the principal and the ancillary administrations, 294. 
As regards set-off where mutual credit, 291, 293. 

Not as regards local rates, 292. 

Not as regards avoidance of executions, 293. 

Or of voluntary settlements, 293. 

Not as regards reputed ownership, 293. 

Not as regards proof by judgment creditors, 292. 

In Bankruptcy administrations, 290-291. 

In Bankruptcy, double proof, 569-570. 

PROOF OF WILLS— 

"When in Probate Division, 707, 709. 

What is proof in common form, and effect of, 710. 

What is proof in solemn form, and effect of, 710. 

When in Chancery Division, 708, 711. 

When against heir, although no ejectment, 708-709. 

Fraud in wills, when and where to be alleged, 711. 

PROPERTY AND POSSESSION, 382. 

PROPERTY PRESERVED— 

Lien on, 393. 

PROPERTY RECOVERED— 

Lien on, 393. 

PROPRIETARY CLUBS, 665-666. 

PROPRIETARY LIABILITY— 

Of married woman, under contract, 420-421, 439. 

PRO RATA, 273. 

PROSPECTUS— 

Fraud in, by statute, 528. 

Fraud in, apart from statute, 529. 

PRO TANTO, 252, 263. 

PROTECTION ORDER— 

Separate estate under, 430-431. 

PUBLIC BODY— 

Injunction at suit of, 660. 

Injunction against, 664, 665. 

PUBLIC COMPANY— 

No sale of undertaking of, 368. 

PUBLIC-HOUSE— 

Purchase of, with licences, 634. 

PUBLIC OFFICERS— 

Assignment of salaries, 94. 
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PUBLIC POLICY, 94, 536. 

PUFF OF RIVAL TRADER, 551, 665. 

PUFFING AT AUCTIONS, 551. 

PUISNE INCUMBRANCERS— 

Redemption by, 336. 

Right of, to back-rents, 349, 350. 

May purchase from prior mortgagee selling, 353, 362. 

Right to foreclose mortgagor, 366-367. 

PUR AUTRE VIE— 

Estates, legal assets, 279. 

PURCHASE-MONEY— 

Receipt for, effect of, under Conveyancing Act (1881), 107. 

Liability of purchaser to see to application of, 105. 

(a.) If purchase of personal property, purchaser exonerated, 105. 
(6.) If purchase of real property,— 

( aa.) Where charge of debts generally (with or without 
legacies also), purchaser exonerated, 106. 

(bb.) Where charge of or trust for specific debts or for legacies 
and annuities only, purchaser not exonerated, 106. 
Exemption of purchaser from all liability for, under Lord St. 
Leonards* and Lord Cranworth’s Acts, 106. 

And under Conveyancing Act (1881), 107. 

And under Settled Land Act (1882), 107. 

And now under Trustee Act (1893), 107. 

And for trust money, 109-110. 

Care must be used to ascertain the true vendor, 109. 

Desirability of having receipt for, indorsed, as well as acknowledged 
in body of deed, no-in. 

Lien for, 137. 

PURCHASER— 

Defence of purchase for valuable consideration without notice, 23. 
Where, obtains legal estate at time of purchase, 23. 

Where, gets in the legal estate subsequently, 24. 

Where, has best right to call for legal estate, 24. 

Where plaintiff, having legal estate, applies to auxiliary jurisdiction 
of equity, defence used to be good, 24, 25. 

Sec us, now, 26, 697. 

Rule inapplicable where Chancery had concurrent jurisdiction, 
as in bill for dower, 26. 

Or as to tithes, 26. 

Where legal estate is outstanding, incumbrancers take in order of 
time, 27. 

27 Eliz. c. 4, for protection of, 73. 

Voluntary settlement used to be void as against subsequent, 76. 
Secus , now, 77. 

Mortgagee is, but judgment creditor is not, 74. 

For value from heir-at-law or devisee of voluntary donor, not within 
27 Eliz. c. 4, 74. 

Nor one claiming under second voluntary conveyance, 74. 
Bond fide, under 27 Eliz. c. 4, who is, 76-77. 

Liability of, to see to application of purchase-money, 105. 

Of personalty, exonerated, 105. 
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PURCHASER—( continued ). 

Where trust of or charge on lands for payment of debts and legacies, 
exonerated from liability, 105. 

Trustees’ power of giving receipts to, under 22 & 23 Viet. c. 35, 106. 
And uuder 23 k 24 Viet. c. 145, and 44 & 45 Viet. c. 41, 107. 
And under Settled Land Act (1882), 107. 

And under Trustee Act (1893), 107. 

Lien of, for prematurely paid purchase-money, 140. 

Trustees and others in like capacity cannot in general be, from cestui 
que ti'usty 162-165. 

Mortgagee selling may not himself buy, 372. 

Position of sub-purchaser under him, 372. 

Second mortgagee may buy from first mortgagee, 353, 372. 

Also, mortgagor himself may so buy, 372. 

Cannot protect himself by getting in the legal estate from an express 
trustee, 186-187, 356. 

Without notice, discovery against now, 26, 697. 

None, formerly, 25, 697. 

Accident not relieved as against, 505. 

PURCHASE, RELIEF FROM— 

In case of property, which is already the purchaser's own, 510. 

In case of an interest, which is already spent, 510. 

In case of a property, which is already non-existent, 510. 

QUASI-FIDUCIARY RELATION— 

Between partners, 571. 

Generally, 163, 540. 

QUASI-PURCIIASERS, 264. 

QUEEN ANNE’S BOUNTY— 

Charges of benefices in favour of, 328. 

QUIA TIMET, 559, 700. 

QUI PRIOR EST TEMPORE POTIOR EST JURE— 

Application of this maxim, and its limits, 20. 

True expression of the maxim, 21. 

Illustration of the maxim, 21. 

Some positive act of negligence required, 21, 22, 362, 381. 

The maxim adopted by Conveyancing Act (1882), 22. 

QUOTATIONS, BONA-FIDE, 670. 

QUO WARRANTO— 

Injunction in lieu of, 644. 

“RACING FINALS,” 669. 

RAILWAY COMPANY— 

Injunction against, 657. 

RAILWAY SHARES— 

Contracts regarding, specifically performed, 614. 

RAILWAY STOCK— 

No donatio mortis causd of, 199. 

RANGE OF INVESTMENTS, 174-178. 

RATE3— 

Poor rates, priority of, in administration of assets, 275. 

Local rates, priority of, in Bankruptcy, 293. 


S 3 o 


INDEX. 


KATES— {continued). 

Local rates, no priority of, in Chancery, 292. 

Unless due in respect of a subsequent occupation, 293. 
Distress for, notwithstanding bill of sale, 388, 

Liability of married woman for, 439. 

Authorised investment for trust funds, 177, 178. 
RATIFICATION— 

Of fraud, 543, 549. 

Of agent’s contract, 633, 634. 

RATIO DECIDENDI, 3, 4. 

RATIO LEGIS, 3, 4. 

REAL ESTATE— 

Judgment for administration of, 298. 

Married woman as trustee, 441. 

REAL ESTATE CHARGES ACTS, 305. 

REALISATION— 

Of lien, 394. 

Of charge, 11. 

By executors, 182, 183. 

Of mortgage, 370. 

REAL SECURITIES— 

What the phrase comprises, 178. 

When authorised as an investment, 178. 

Discretion to be used by trustees as to investing upon, 157. 
RECEIPT— 

When uot a bill of sale, 387. 

RECEIPT-BOOKS OF BUILDING SOCIETY— 

Mortgage by deposit of, 378. 

RECEIPT FOR PURCHASE-MONEY— 

Mortgage by deposit of, 378. 

RECEIPT, STATUTORY— 

Endorsed on mortgage, 359. 

RECEIPTS, POWER OF GIVING, 105, 106. 

RECEIVER— 

Equitable execution, by appointment of, 15, 289. 

Effect of appointment of, in an administration action, 277-278. 
Effect of appointment of, for judgment creditor, 289. 

Effect of order to pay income to, 462. 

Right of mortgagee to appoint, 345-346. 

Only of the property comprised in the mortgage, 346-347. 
Of mortgagee, is mortgagor’s agent, 346. 

Back-reuts in his hands, 349. 

Usual remedy of debenture holder, 358, 368. 

On dissolution of partnership, 579. 

RECEIVER AND MANAGER— 

When entitled (like an executor) to indemnity, 184. 

AVhen not entitled to indemnity, 183-184. 

RECEIVERSHIP ORDER— 

Equitable relief by, 15, 289. 

Must (at least in Bankruptcy) be duly followed up, 289. 
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RECEIVING ORDER, 289. 

RECITAL— 

May imply a contract, 655. 

RECOGNISANCE, 275, 475, 477. 

RECONVERSION— 

1. By act of parties, 226. 

By absolute owner, 226. 

By owner of an undivided share, 226. 

Of money to be turned into land, 226. 

Of land to be converted into money, 227. 

By remainderman, 227. 

By infants, 227. 

By lunatics, 227. 

By married women, 228. 

Money into land, 228. 

Land into money, 228. 

How election to take property in actual state is shown, 229. 

By express direction, 229. 

By implied direction from conduct, 229. 

As to land into money, 229. 

As to money into land, 229. 

2. By operation of law, 229. 

Money at home and no declaration regarding it, 229. 

Examples of money being at home and no such declaration, 229- 
230. 

No reconversion, if any outstanding interest, 231. 

Under provisions of Partition Act, 220. 

Under provisions of Lands Clauses Act, 220. 

In the case of infants dying under age, 227, 476, 477. 

None, in case of infants attaining age, 227, 477. 

None, in case of lunatics, 227, 488, 489. 

Unless the order of the court so provides, 489. 
RECONVEYANCE— 

On redemption of mortgaged premises, 339. 

No right of transfer, query, unless right to a, 329. 

RECOUPMENT— 

Remedy of trustees for, 171. 

Remedy of surety for, 560. 

RECOVERY BACK— 

Of money paid, by infant, 534. 

When not recoverable back, 534. 

Of money paid in fraud of creditors, 551. 

RECTIFICATION OF CONTRACT— 

Equity compels, on ground of mistake, 514. 

Also, on ground of fraud, 523. 

When available, in lieu of rescission, 515, 523. 

Mistake maybe implied from nature of transaction, 513. 

Settlement may be rectified in conformity with marriage'articles, 
when, 514-515. 

Parol evidence of mistake, 512. 

Rectification of disentailing deeds, 518, 

Of'divorce agreements, 515. 
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RECTIFICATION OF CONTRACT— {contintied). 

Conveyancer relieved against mistake in deed of his own drawing, 625. 
Specific performance with rectification, 626. 

In one and the same action, 626. 

REDEEM, RIGHT TO— 

Legal, 330, 383. 

Equitable, 330, 383. 

REDEEM UP, FORECLOSE DOWN— 

Meaning of this rule, 337. 

REDEMPTION— 

By mortgagor, where several mortgages, precaution to observe, 337. 
Right of, generally, 330, 337, 383. 

REDUCTION INTO POSSESSION— 

A duty of trustee, for security of trust funds, 173. 

Of wife’s chose, what is and what is not, 461. 

RE-ENTRY— 

For non-payment of rent, 403. 

For breach of covenant to repair, 403. 

For breach of covenant to insure, 404. 

Relief against, 403, 405. 

REFERENCES, 504, 573, 592, 644. 

REFUNDING ASSETS, 299-300, 308. 

REGIMENTAL DEBTS, 315. 

REGISTERED JUDGMENTS, 276. 

REGISTRATION— 

Of attornment clauses, 373. 

Of judgments, 286-287. 

Of ships, 389-390. 

Of copyrights, 669. 

Of lands in Middlesex Registry, 28. 

Of lands in Yorkshire Registries, 30, 141, 361. 

Of bills of sale, 385-386. 

Of contracts (Companies Act, 1867, s. 25), 528. 

Will not cure fraud (if any) in contracts, 528. 

Of deeds of arrangement with creditors, 85. 

Under Land Charges, &c. Act (1888), 85. 

Of writs and orders affecting lands, 287. 

REIMBURSEMENT OF SURETY, 560. 

REIMBURSEMENT OF TRUSTEES— 

Clause for, express, 172. 

Clause for, implied, 172. 

Out of residue, usually, 173. 

May be out of specific fund, 173. 

May be out of income even, 173. 

RELEASE- 

By cestui que trust bars proceeding for breach of trust, 190 et seq. 

By creditor, effect of, 559-560, 566-567. 

Of restraint on anticipation, 427-428. 

RELEASE OF POWER— 

When valid, although donee of power may thereby benefit, 553, 554. 


INDEX. 


833 


RELEASE OF TRUSTEES— 

Under power iu deed, 151. 

By court, 151. 

Under Trustee Act (1850), 193. 

Under Trustee Relief Act (1847), 195. 

Under Conveyancing Act (1881, 1892), 194. 

Under Trustee Act (1893), 195. 

RELIEF AND DISCOVERY— 

Distinguished, 495-496. 

RELIEF AGAINST FORFEITURES, 403, 404, 405. 

RELIGION— 

Of founder, in case of eleemosynary charity, 114*115. 

Of parent of infant ward, 475. 

REMAINDERMAN— 

Protection of, in case of residue, 179. 

Adjustment of rights between, and tenant for life, 180, 315-316. 
Reconversion by, 227. 

Redemption of mortgages by, 336. 

REMEDIES— 

Of cestui que trust against trustees and others, 185 et seq . 

Of mortgagors and mortgagees, 336. 

In cases of fraud, 523. 

Renunciation of, by creditor, effect of, on surety, 568. 

REMEDY AND RIGHT— 

Distinguished, as regards the effect of bar by the Statutes of Limita¬ 
tion, 282, 342. 

REMOVAL OF NAME, 527, 572. 

REMOVAL OF TRUSTEES— 

Jurisdiction of court regarding, 194. 

Where trustee is bankrupt, 194-195. 

REMUNERATION— 

None allowed to trustees, 159. 

Trustee may stipulate for, 161. 

Solicitor allowed only costs out of pocket, 160. 

In absence of express power to charge profit costs, 160. 

Right to, under Mortgagees Legal Costs Act, 1895, 160. 

Solicitor may stipulate for, 161, 

Agreed amount for past costs, 543. 

Agreed amount for future costs, 543. 

In contentious business, 543. 

In non-contentious business, 543. 

RENEWAL OF LEASE— 

Trustee renewing in his own name, a constructive trustee of renewed 
lease, 141, 162-163. 

So a tenant for life, 141. 

So a partner renewing lease of partnership premises, 142. 

So a mortgagor, 142. 

When obtained by mortgagee, 353. 

Lien for expenses of, 144. 

Payment of expenses of, 144. 
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RENTS- 

Given to charities, and subsequently increasing, application of, 118. 
Raising of, on change of cultivation, not penal, 400. 

In arrear, 276, 349. 

Distress for, notwithstanding bill of sale, 388. 

Payment of, to mortgagee, 345. 

Account of, against mortgagee, 369-370. 

Continuing liability for, although demised premises burnt down, 
502, 503. 

RENTS AND PROFITS— 

Effect of charge of debts on, 285. 

RENUNCIATION OF REMEDY— 

By creditor against debtor, effect of, on surety, 568. 

REPAIR— 

Of memorials and monuments in churches, 113. 

And in churchyards, 113. 

Limited duty of mortgagee in possession to, 348. 

Relief against breach of covenant to, 404, 406. 

Non-liability of tenant for life to, 659. 

Liability of trustees to, 659, 660. 

REPAIRING CONTRACTS, 610. 

REPRESENTATION— 

Of fact, distinguished from representation of vague intention, 17-18, 
523, 622. 

When enforceable and when not, 17-18, 523, 623. 

Must amount to a contract , in order to vary legal effect of document, 
18, 521, 622-623. 

Not a mere intention or promise upon honour, 623. 

REPUDIATION OF CONTRACT— 

Effect of, on deposit paid down, 638. 

By infant, must be within reasonable time, 533, 534. 

On ground of fraud, 523. 

REPUGNANT— 

Restraints on alienation usually void if, 423. 

Restraints on alienation of separate estate valid because not, 423. 
REPURCHASE— 

Right of, in mortgagor, 332. 

Distinctions between mortgage and conveyance with right of, 333. 
REPUTED OWNERSHIP CLAUSE— 

Not applicable to insolvent estates in Chancery, 293. 
REQUISITIONS ON TITLE— 

Withdrawal of, 639. 

Decision of court upon, 638. 

RE-REGISTRATION, 386. 

RESCISSION. 

Becoming impossible, effect of, 164, 523. 

On ground of mistake, 514. 

When available in lieu of rectification, 514. 

On the ground of fraud, 523. 

None against innocent third parties, 517. 

By vendor, of contract of sale, 639. 

By purchaser, 638-639. 
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RESERVATION OF RIGHTS, 566. 

RESIDENTIAL FLAT, 555. 

RESIDUARY DEVISE— 

Ranks as specific for administration purposes, 322. 

RESIDUARY ESTATE- 
Assignee of, 93. 

Costs out of, 93. 

Nature of title to, 321. 

RESIDUE, 179-180. 

RES JUDICATA, 649. 

RESTRAINT, GENERAL— 

On marriage, 537. 

On trade, 538. 

Severable parts of, 538, 611. 

RESTRAINT ON ANTICIPATION— 

Origin of, 422. 

Necessity for, 422 
Operation of, 423-424. 

During widowhood, 424. 

During coverture, 423-424. 

Is an incident of the separate estate, 423. 

No independent existence, 423-424. 

Case of separate estate, by statute, 424. 

Words sufficient to create, or not sufficient, 425. 

Release of, 427-428. 

For specific purpose only, 428. 

Not usually ordered, 428. 

Impounding of separate estate although subject to, 192, 428. 
Liability of separate estate to costs although subject to, 191, 428. 

RESTRICTIVE COVENANTS— 

Notice of, effect of, before and after completion, 635, 652. 

May be ground of objecting to specific performance, 635, 652. 

Are enforced by injunction, 651. 

Are discharged by material alteration in neighbourhood, 653. 

May revive, 653. 

Unless when the discharge is absolute, 653. 

Benefit of, secured to others, 635-636. 

Benefit of, not invariably so secured, 636. 

Power reserved to release or vary, 636. 

Attempted fraudulent evasion of, 555. 

RESTS, ANNUAL, 351. 

RESULTING TRUST, 126. 

RESULTING USE, 4 7 - 

RETAINER BY EXECUTOR— 

Right of, and limits thereto, 310, 312. 

Not prejudiced by Hinde Palmer's Act, 311. 

When a married woman is executrix, 311, 440. 

Administrator entitled to retain, 311. 

One executor may retain out of balance in hands of both executors, 
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RETAINER BY EXECUTOR— [continued). 

May be of assets in specie, 311. 

None against legatee, in respect of his or her liability (not being 
yet a debt), 189, 308, 600. 

By married woman against her husband’s estate, 440. 

RETAINER OF HEIR— 

No right of, 313. 

RETIREMENT OF TRUSTEE, 151, 193-194. 

RE-VALUATION OF SECURITY, 289. 

REVENUE— 

Lunacy a branch of the, 483. 

REVERSIONARY LAND— 

Legacy charged upon, limit of time for recovery, 281. 

REVERSIONARY LEASEHOLDS— 

Conversion of, 179. 

Husband’s title to wife’s, 407. 

REVERSIONARY PERSONAL ESTATE— 

Conversion of, by trustees, 179. 

When duty to convert excluded, 179-180. 

Mortgages of, when reversion falls in before sale by mortgagee, 383. 
Assignment of married woman’s, 460. 

Husband's reduction into possession of, 461. 

Purchases of, before and since Lord Selborne’s Act, 548. 

REVERSIONER, 179, 459, 548. 

REVOCABILITY— 

Of deed in favour of creditors, 82. 

Of donatio mortis causd , 197. 

REVOCABLE CONTRACTS, 609. 

REVOCATION OF LEGACY— 

Under mistake, relieved against, 517. 

REVOCATION OF PROBATE— 

When the suitable remedy, 711. 

REWARDS- 

To influence others unduly, 537. 

RIGHT AND REMEDY— 

Distinguished, as regards the effect of the bar by the Statutes of 
Limitation, 282, 342. 

RIGHT OF PROOF— 

Of wife against husband’s estate, 440. 

Of wife against husband’s firm, 440. 

Generally, 287 et seq. 

RIPARIAN OWNER— 

Right of, to purity of stream, 663. 

RIVAL AUCTIONEERS, 688. 

RIVAL BUSINESS, 573 - 

RIVAL TRADERS— 

Puffs of, 551, 665. 
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RIVERS, 663. 

ROLT’S ACT— 

Provisions of, 678-679. 

ROMAN CATHOLIC CHARITIES, 124-125. 

ROMAN LAW— 

References to, 5, 205, 232. 

ROOT OF TITLE, 634. 

ROYAL ARMS— 

Use of, as a trade-mark, 674. 

RULE IN SHELLEY’S CASE, 55. 

RULES OF BUILDING SOCIETIES, 347 . 

RUNNING ACCOUNT, 603. 

SAILORS, COMMON— 

Frauds upon, 547. 

SALARIES— 

Assignment of, contrary to public policy, 94, 

Sec us, in certain cases, 94. 

Priority of, in insolvent estates, 291, 293. 

SALE— 

Power of, in mortgagee, 370. 

And (usually) in assign of mortgagee, 108. 

Power contained in mortgage deed itself, 370. 

Power implied therein by statute, 372. 

Power of, in pledges, 382. 

In lieu of partition, 683, 684. 

In lieu of foreclosure, 320. 

Of undertaking of company, 368. 

SALE OF GOODS ACT, 1893 - 

Sales (and pledges) by trade vendees, 384-385. 

Executions against goods, 287. 

SALE, ORDER FOR— 

Effect of, as regards conversion, 220. 

Of mortgaged property, 370. 

Even on interlocutory application, 370. 

Either in foreclosure or redemption action, 370-371. 

SALE, PROCEEDS OF— 

Crown’s title to unexhausted, 133, 135. 

SALVAGE MONEYS, 144-145- 

SALVATION ARMY— 

A charity, 114. 

No scheme for, 114. 

SANCTION OF COURT— 

Relief against mistake in agreement, although it has received the, 51. 

SATISFACTION— 

Presupposes intention, 256. 

Distinguished from performance, 256. 

1. Of debts by legacies, 256. 
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SATISFACTION— [continued). 

A legacy imports bounty, 257. 

If legacy be less than debt, it is not a satisfaction, 257. 

If legncy be equal to (or greater than) debt, it is a satisfaction, 
257 - 

Effect on legacy, if debt discharged before death, 257. 

Where debt contracted after or contemporaneously with will, 
no presumption of, 257. 

Circumstances rebutting the presumption, 257. 

Direction in will for payment of debts and legacies, effect 
of, 257. 

Direction in will to pay debts alone, effect of, 258. 

Time for payment of legacy differing from that of debt, 
effect of, 258. 

Effect, when no time fixed for payment of legacy, 258. 
Contingent legacy never a satisfaction, 258. 

The modes of less, 258 n. 

2. Of legacies by subsequent legacies, 258. 

Two legacies under the same instrument, if equal, not cumula¬ 
tive, in absence of internal evidence to the contrary, 259. 
Two legacies under the same instrument, if unequal, cumula¬ 
tive, 259. 

By different instruments, primd facie cumulative, whether equal 
or unequal, 259. 

Unless same motive expressed and same sum, 259. 

Or unless the instruments are mere duplicates, 260. 
Extrinsic evidence admissible, where the court raises the pre¬ 
sumption, 260. 

Where the court does not raise the presumption, inadmissible, 
260. 

3 * J. Of legacy by portion, and of portion by legacy, 260. 

Rule does not apply to legacies and portions to a stranger, 261. 
Or to illegitimate child, 261. 

Unless the legacy and portion be for the same specific pur¬ 
pose, 239. 

A mixed class of children and strangers, how considered, 261. 
Legacy for a purpose, effect of advancement for same purpose, 
262. 

Presumption founded on good sense, 262. 

Presumption applies, where, donor has placed himself in loco 
parentis to donee, 263. 

What is putting one’s self in loco parentis , 263. 

A person meaning to put himself in loco parentis with 
reference to providing for the child, 263-264. 

Leaning against presumption of double portions, 264. 

Same principles applicable when settlement comes before will, 
265. 

Where settlement comes first, persons taking under it are purchasers, 
with right to elect between settlement and will, 266. 

Not a question of satisfaction of debt, 266. 

In cases of, both gifts must be in fieri, 267. 

Secus , when advancement subsequently to will, 268. 
Appointments under special powers, when and when not a satisfac¬ 
tion, 268. 
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SATISFACTION— {continued). ■ 

True construction of will, the primary consideration, 268-269. 

Sum given by second instrument, if less, is pi'O tanto, 269. 

Legacy to a child, or to a wife, to whom testator is indebted, 269. 
Advancement by father to child to whom he is indebted, 270. 

To child who is indebted to him, 270. 

Extrinsic evidence, admissibility of, 270. 

A presumption against the apparent iuteutiou of instrument may 
be rebutted by parol evidence, but not vice vend , 270-271. 
Admitted only to construe the will, not to import extrinsic 
matter, 271. 

SATISFIED TERMS ACT, is. 

SAUNDERS v. VAUT1ER — 

The rule in, 122. 

SAVINGS— 

Of separate estate, are separate estate, 413. 

Although under separation deed, 410. 

Of allowance to wife of lunatic, are also separate estate, 413. 
Investments of, 413. 

SAVINGS BANKS— 

Priority in payment of debts due from actuary of, 275, 291. 

Frauds upon Acts relating to, 127. 

SCHEME— 

For charity, when and when uot directed, 114. 

SCOTCH LANDS, 24r. 

SEA-VIEW— 

Injunction against interrupting, 555. 

SECRET AGREEMENTS- 
In fraud of creditors, 551. 

In fraud of marriage, 537. 

In fraud of object of power, 553, 554. 

SECRET PROFITS, 160, 338, 553 - 554 - 

SECRET TRUSTS— 

Where will makes no disposition of beneficial interest, effect of, 102. 
Where will makes a full disposition of beneficial interest, effect of, 
102. 

(a.) Where a fraud, 102. 

(6.) Where no fraud, 103. 

SECURED CREDITOR— 

Provisions of Judicature Act (1875) regarding, 288. 

Rights of proof by, in Bankruptcy and in Chancery, 288-289. 

Rights of proof by, formerly in Chancery, 288. 

Landlord is not a, 289. 

Judgment creditor becomes a, on garnishee order, 289. 

Judgment creditor becomes a, on appointment of receiver by 'way 
of equitable relief in the nature of execution, 289. 

Rates and taxes, no priority of, as against, sentblt , 293. 

Bill of sale holder, if registered, is a, 289. 

Wife, on husband’s estate, 440. 

Her right as mortgagee maintained, 440. 
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SECURITIES— 

Release of, where surety released, 565. 

Marshalling of, 319, 568. 

Valuation of, in bankruptcy, 289. 

Re-valuation of, 289. 

Loss of, effect of, 567-568. 

SECURITIES, APPROPRIATION OF, 605. 

SECURITIES, DELIVERY UP OF, 352, 560. 

SECURITIES, MARSHALLING OF, 319, 568. 

security— EiRJQ ARf^OyfiFi 

When to be given by guardian of infant, 475, 477. 

SEDUCTION— 

By intended husband, effect of, 470. 

SELBOliNE’S ACT— 

As to frauds on expectants, 548. 

SEPARABLE CONTRACTS, 538, 611. 

SEPARATE CREDITORS, 584. 

SEPARATE ESTATE— 

Is equitable assets, 279-280. 

Protective jurisdiction of Chancery in permitting married women to 
hold separate estate, 407-408. 

Feme covert could not at common law hold property apart from her 
husband ; secus , in equity, 407-408. 

Separate property before the Married Women’s Property Act (1870), 
and Married Women’s Property Act (1882), how created, 408, 
410. 

By ante-nuptial agreement, 409. 

By post-nuptial agreement with the husband, 409. 

By separation deed, 409. 

By private Act of Parliament, 409. 

On desertion by the husband, 409. 

Gifts from husband to wife, or by stranger, 410. 

Trade property of wife trading separately, 410. 

Under express limitation to separate use, 410. 

Interposition of trustees unnecessary to existence of, 410. 

Husband a trustee for wife, 411. 

Words creating the separate use, 411. 

What words insufficient, 411. 

Wife’s power of disposition over separate estate, 411, 412. 

She may dispose of personalty without husband’s consent, 
412. 

She may dispose of life-estate in realty, 412. 

And of her fee-simple estate by will or deed as if a feme 
so le, 412. 

And so as to defeat husband’s curtesy, 412. 

And so as to defeat also husband’s customary estate*, 
413- 

Separate property liable for her breach of trust, 418. 

Unless there be a restraint against anticipation, 418. 

Married woman must be “actual actor” in breach, 418. 
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SEPARATE ESTATE— {continued). 

The savings of income of separate estate are also, 413. 

Also, the investments thereof, 413. 

Sccus , capital moneys before the Act of 1882, 413. 

She may permit her husband to receive her separate estate, 414. 

She is entitled to one year's account against him, 414. 

She may make an absolute gift of it to her husband, 414. 

And so would be entitled to no account of it, 414. 

He takes, undisposed of at her death, jure mariti or as her adminis¬ 
trator, 414. 

1’roperty limited to such uses as feme covert may appoint is not, 415. 

But is liable as separate .estate, 415. 

Though generally regarded as a feme sole in equity as to her separate 
estate, she could not originally bind that estate with debts in 
equity, 415, 416. 

Successive relaxations of rule,— 

Her separate estate was bound by an instrument under seal, 
416. 

By bill of exchange or promissory-note, 416. 

By ordinary written agreement, 416. 

On a common assumpsit , 416. 

Courts now hold that, to the same extent that she is regarded as 
feme sole , she may contract debts, 417. 

Her verbal engagements now binding on her separate estate, 417. 

On wliat separate estate formerly, 417. 

On what separate estate now, 418. 

Under Act of 1882, 418. 

Under Act of 1893, 419. 

No personal decree against a feme covert , 419. 

Could not be made a bankrupt, 420. 

Secus now, if in trade, 420. 

Cannot be committed for debt, 420. 

General engagements bind the corpus of her personalty, rents and 
profits of her realty, 420-421. 

Now also the corpus of her realty, 421. 

Execution against, 421. 

Creditor’s suit for administration of, 422. 

Extends to powers of appointment exercised, 422. 

The origin of restraint on anticipation, 423. 

A man or feme sole cannot be so prohibited, 423. 

Feme covert prohibited from taking the income before actually due, 

423. 

Restraint attaches to future covertures, 423-424. 

Restraint on alienation depends on, and is a modification of, separate 
estate, aud has no independent existence, 423. 

When estate is separate estate by statute, 424. 

She.has a jus disjxmendi over her, 423. 

If restrained, she is entitled to the present enjoyment exclusively, 
423- 

Separate estate, with or without restraint, exists only during cover¬ 
ture, 423. 

Separate use will arise on marriage, 423, 424. 

When discovert, she has full powers of alienation, 423-424. 

In case of funds in court, when aud when not paid out, on married 
woman’s receipt, 424-425. 
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SEPARATE ESTATE— {continued). 

What words will restrain alienation, 425. 

What words held not sufficient, 425. 

In what cases the trust would be wholly destroyed, so as not to 
attach on marriage, 426. 

If property remain in statu quo , husband must take it with trusts 
impressed upon it, 426. 

If she sell it and receive the purchase-money, the trust is destroyed, 
426. 

Qucerc, effect now, 427. 

Court of equity could not dispense with fetter on alienation, 427. 
Unless by Act of Parliament, 427. 

Specially so providing, 427. 

And now generally under Conveyancing Act (1881), 428. 
Always upon terms, 428. 

And for specific purpose, 428. 

Costs of litigation now payable, notwithstanding restraint, 428. 

Fund may now be impounded, notwithstanding restraint, 428. 
Divorce court, whether it can lift off the restraint, 428, 429. 

Arrears of, when separate estate restrained, liability of, 429. 

Mode of evading the restraint, 429. 

Statutory varieties of,— 

(1.) Under Divorce Act, 430. 

(a.) Upon judicial separation, 430. 

(6.) On divorce, 430. 

(2.) Under Matrimonial Causes Act {1878), 430. 

(3.) Under Maintenance in Cases of Desertion Act {1886), 431. 

{4.) Under Summary Jurisdiction (Married Women’s Property Act 

(1895), 43i, 432. 

(5.) Under Married Women’s Property Act (1870), 432, 433. 

(6.) Under Married Women’s Property Act (1882), 435 et scq. 

Items of statutory separate estate under the Married Women’s Pro¬ 
perty Act {1870),— 

(1.) Wages and earnings of all women married after date of the 
Act, 433. 

(2.) Personalty devolving on women married after the Act ah 
intestato , and sums of money under ^200 under any deed or 
will, 433. 

(3.) Rents and profits of real estate devolving ab intestato , 433. 
Married woman's right of action at law in respect of, 433. 

Her liability for debts contracted before marriage, 433. 

Extent of husband’s liability for same debts, 434. 

SEPARATION DEED— 

Separate estate arising under, 409. 

Indemnity of husband in, 409. 

Effect of resumption of cohabitation on, 410. 

Savings of income under, 410. 

Enforcement of, 609. 

SEQUESTRATION— 

Of living, 328-329. 

SET-OFF— 

Where it affects assignment of chose in action, 92. 

When and when not prevented by solicitor's lien on fund, 395, 599. 
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SKT-OFF— (continued). 

At law, no set-off formerly in case of mutual unconnected debts, 

595 - 

In connected accounts, balance only recoverable both at law and in 
equity, 595. 

If demands connected, equity interposed, 596. 

As in mutual independent debts where there was mutual credit, 596, 
Though no set-off at law, 596. 

And in the case of debts having a common origin, 596. 

And in mutual equitable debts, 596-597. 

In cross demands, which, if recoverable at law, would be subject of, 
equity relieved, 597. 

Solicitor’s lien does not now prevent a, 395, 599. 

Under Bankruptcy Act (1883), 291, 598. 

In winding up, debts not set-off against calls, 598. 

Secus , debts due from company, 598. 

Of debts accruing in different rights, 599. 

Only under special circumstances, as fraud, 600. 

No set-off of debts intrinsically different, 600. 

Or where money specifically appropriated, 595. 

SETTLED ACCOUNTS, 592-593. 

SETTLED LAND ACT (1882)— 

Kegarding receipts by trustee, 107. 

Regarding tenant for life as trustee, 142. 

Regarding improvements by tenant for life, 144. 

Regarding investments of capital moneys, 144. 

Regarding release of restraint on anticipation, 427, 428. 

Regarding exercise by lunatics of powers of tenant for life, 490. 

SETTLEMENT— 

I. Apart from consideration of marriage,— 

[a.) Voluntary, 60. 

(6.) Colourably valuable, 71, 77. 

If. In consideration of marriage,— 

(a.) Where the marriage is to follow,— 

The marriage is a valuable consideration, 76. 

Secus , if the marriage is a mere cloak of fraud, 77. 

Who are within the scope of the marriage consideration, 81. 
(6.) Where the marriage is already over,— 

The marriage is no consideration, or only a meritorious con¬ 
sideration, 76. 

Secus , if settlement is in pursuance of ante-nuptial articles,76. 
Or if slight value in money is added, 77. 

III . On wife and children,— 

Under equity to settlement of wife, 462. 

Ultimate remainder to husband, 466. 

How far valid as against creditors, 466, 467. 

IV. In cases of infants (male and female),— 

(a.) Where made with sanction of court under Marriage Act, 

4 Geo. IV. c. 76, 479. 

(6.) Where made with sanction of court under Infants’ Settle¬ 
ment Act (1855), 479. 

SETTLEMENT IN FRAUD OF MARITAL RIGHTS, 467-470. 
SETTLEMENT OF ACCOUNTS, 192. 


844 


I XU EX. 


SETTLEMENT, VARIATION OF— 

On divorce, 430. 

None, after death of either spouse, 430. 

At least, where no child of marriage, 430. 

SETTLEMENT, WIFE’S EQUITY" TO, 451 et seq. 

SEVERABLE CONTRACTS— 

Rules as to enforcing parts thereof, 538, 61 r. 

SEVERABLE OPERATIVE PARTS- 
In bill of sale, 387. 

SEVERAL OR JOINT— 

Where debt is, 513. 

SEVERANCE OF JOINT-TENANCY— 

Generally, in equity, 40, 41, 135. 

Under Partnership Act, 136. 

Covenant to alien, amounts to a, 41. 

Modes of, generally, 135. 

SHARE OF PARTNERSHIP— 

What it is, 579. 

SHARES— 

Prepayment of, interest on, 529. 

Issue of, at a discount, 529. 

Issue of, at a premium, 529. 

Purchase of, by company itself, 529. 

Contracts regarding, specific performance of, 612. 
Trustee’s liability on, and his indemnity, 539. 

In name of married woman, 433, 436, 

SHARES AND FUNDS— 

Distinguished, 245. 

SHARES OF PARTNERS, 575. 

SHELLEY’S CASE, RULE IN— 

When followed, and when not, in equity. 55. 

SHERIFF, 692. 

SHIPS— 

Ownership of, 127, 389. 

No resulting trusts of, 127. 

Equitable interests in, 127, 389, 390. 

Mortgages of, 390. 

SHORT BILLS, 606, 607. 

SICKLY INFANT— 

Appointment by father to, 553. 

SIGNING FOR CONFORMITY, 168. 

SILENCE— 

When it amounts to affirmation, 524. 

In cases of insurance, 525. 

SIMPLE CONTRACT CREDITORS, 275, 282. 

SIMPLEX COMMENDATIO, 521. 
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SINKING— 

Of legacies charged on land, 206. 

For benefit of inheritance, 206. 

SIX MONTHS' NOTICE— 

To redeem, 340. 

SLANDER, 665. 

SOLEMN FORM— 

Proof of will in, 710. 

SOLICITING OLD CUSTOMERS, 586. 

SOLICITOR AND CLIENT, 542. 

SOLICITORS— 

Notice to, is notice to client, iu general, 36, 36 n. 

When trustee, allowed what profit costs, 160. 

When mortgagee, allowed what profit costs, 160. 

Under Mortgagees Legal Costs Act, 1895, 160, 544. 

Clauses entitling solicitor-trustee to charge his costs, 161. 

Costs, when regulated by statute, 162. 

Distinction between contentious and non-contentious business, 160. 
May stipulate to receive compensation, 161. 

When liable for breaches of trust by trustees, 185. 

His liability for negligence in overlooking a mortgage, 363. 

Or in taking a cheque instead of cash, 363. 

Mortgages by client to, 371, 372. 

Gifts from client to, void, 542. 

May purchase from client, when, 542-543. 

May not purchase a lis pendens , 543. 

Rule as to gifts is absolute, 542. 

Solicitor must take no more advantage than his fair professional 
remuneration, 160, 543. 

Dishonesty of, when trustee answerable for, 156, 

Agreement to pay gross sum for past business is valid, 543. 

Also for future business, 543. 

Agreement is subject to taxation, 543. 

Set-off, of costs against costs, 599. 

SOLICITOR’S LIEN— 

(1.) On deeds and papers of client, 392. 

Nature and operation of, 392. 

Origin of, 392. 

Extent of, 393, 395. 

Not affected by floating securities, 358. 

(2.) On fund recovered, 393 
(2a.) On costs recovered, 393. 

Is the creation of statute, 393. 

Is additional to lien on deeds and papers, 393-394. 

Extends to entire fund, 394. 

In case of town agent, 394. 

How lien raised, 394. 

How far it prevented and prevents a set-off, 395, 599. 

How affected by compromise of action, 396. 

Not affected by fraudulent compromise, 396. 

Not on money specifically appropriated, 599-600. 

SOLVENT HUSBANDS, 465. 
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SOLVENT SURETIES, 563. 

SOUTH SEA ANNUITIES— 

No donatio mortis causd of, 200. 

SPACE, LIMIT OF, 538. 

SPECIAL DAMAGE, 660. * 

SPECIAL DIRECTIONS— 

In foreclosure order, 367. 

SPECIAL INJURY— 

From public nuisance, ground of action, 660. 

SPECIALLY INDORSED WRIT— 

For mortgage debt, 370. 

SPECIALTIES, 275-276. 

SPECIALTY CREDITORS— 

When cestuis que trustent are, for breach of trust, 187. 

When trustee is specialty creditor in like case, 187. 

Former priorities of, in administration, 275-276. 

Payment of, pari passu with simple contract creditors, 276*277. 
Have no lien on estate, 285. 

When barred by time, 282. 

SPECIE, ENJOYMENT IN, 180. 

SPECIE, IN— 

Short bills, 606-607. 

SPECIE, PERFORMANCE IN, 617. 

SPECIE, RETAINER IN, 311. 

SPECIFIC DELIVERY, 616. 

SPECIFIC LEGACY— 

Definition of, 204. 

Characteristics of, 204. 

Impounding of, for breach of trust, 189. 

Assent of executor to, 202. 

SPECIFIC PERFORMANCE— 

Compelled, although a penal sum in alternative, 399. 

In case of partnership agreements, 572. 

Breach of contract at common law a question of damages, 608. 

And not always even a ground for damages, 608. 

In equity, contract must in general be exactly performed, 608. 
Inadequacy of remedy at law, ground of equitable jurisdiction, 608. 
Cases in which equity will not decree,— 

(1.) An illegal or immoral contract, 608. 

{2.) An agreement without consideration, 609. 

Revocable contract, 609. 

{3.) A contract which the court cannot enforce,— 

(a.) Where personal skill required, 609-610.' 

(b.) Contract to transfer goodwill alone, 610. 

(c.) Contract to build or repair, 610. 

{3a.) Contracts severable, ruleB as to enforcing parts thereof, 611. 
(36.) Contracts in restraint of trade, enforcement of, with modifi¬ 
cations, 611-612. 
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SPECIFIC PERFORMANCE— (continued). 

(4.) A coutract wanting in mutuality, 612. 

(5 ) Contracts for the loan of money, 613. 

(6.) Contract by donee of power to make particular appointment, 
613. 

Iufant’s apprenticeship contract not enforceable, 6x2. 

Scilicet, in equity, 612. 

Distinction between realty and personalty, 613. 

Contracts concerning lands enforced, as legal remedy inadequate, 613. 
Contracts as to personalty generally not enforced, because remedy at 
law is adequate, 613-614. 

(1.) Contracts respecting personal chattels, 614. 

Not enforced if damages at law are adequate compensation, 
613-614. 

(a.) Contract as to railway shares enforced, for such shares are 
limited in uumber, 614. 

(6.) Sale of assigned debts under bankruptcy enforced at suit of 
vendor, 615. 

(c.) Contracts as to articles of vertu , 615. 

(d.) Delivery up to artist of picture painted by himself, 615. 

Also, of heirlooms and other chattels of peculiar value, 615. 
(«.) "Where any fiduciary relation exists, 616. 

Statutory powers as to specific delivery, 616. 

(2.) Contracts respecting lands, 616. 

Almost universally enforced, since damages at law no remedy, 
616-617. 

Two senses in which “specific performance” is used, 617. 
Contracts in writing, ascertainment and enforcement of, 618. 
Statute of Frauds broken in upon, where it is unconscientious 
to rely on it, 618. 

Where agreement confessed by defendant’s answer, 619. 
Unless defendant, notwithstanding, insists on the 
defence, 619. 

Or unless agreement concerning land is not put into 
writing by fraud of one of the parties, 619. 
Where contract is partly performed by party seeking 
aid, 619. 

Part-performance, what it is, 620*621. 

(1.) Introductory or ancillary acts, not part-performance, 62a 
(2.) Acts of part-performance must be referable alone to agreement 
alleged, 620. 

Mere possession of the land not part-performance, if held under 
previous tenancy, 620. 

Unless tenant has altered his position, 621. 

But delivery of possession under contract is, 620-621. 

Tenant would else be liable as a trespasser, 621. 

(3.) Agreement must originally have been cognisable in a court of 
equity, independently of acts of part-performance, 621. 

(4.) Payment of part or whole of purchase-mouey is not, 621-622. 

Repayment will put parties into same position as before, 622. 
(5.) Marriage is not part-performance, 622. 

Acts of, independently of marriage, take case out of statute, 
622. 

Post-nuptial written agreement iu pursuance of ante-nuptial 
parol agreement, enforced, 622. 
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SPECIFIC PERFORMANCE— (continued). 

Representation for purpose of influencing another, which lias 
that effect, will be enforced, 622-623. 

Even as against an infant, 623. 

Where on marriage third party makes representation, on faith 
of which marriage takes place, he is bound to make it 
good, 623. 

Representation of a mere intention, or a mere promise on 
honour, not enforced, 623. 

Grounds of defence to suit for specific performance, 623. 

(1.) Misrepresentation by plaintiff having reference to contract, 624. 
(2.} Mistake rendering specific performance a hardship, 624. 

Parol evidence of mistake is admissible, 624. 

Statute does not say a written agreement shall biud, but an 
unwritten agreement shall not bind, 625. 

(3.) Error of defendant, although through his own carelessness, 625. 
But liable for damages at law if an actual contract, 625. 
Contract not enforced where defendant did not intend to pur¬ 
chase, 625. 

Effect of mistake where parol variation set up as a defence, 625. 
(a.) Where error arose not iu original agreement, but in 
reducing it iuto writing, specific performance decreed 
with parol variation, set up by the defendant, 625. 
Plaintiff cannot obtain specific performance with parol 
variation of written agreement, 626. 

Unless the variation be in favour of the defendant, 
626. 

The court will sometimes rectify and enforce the contract 
in one and the same action, 626. 

Difference between a plaintiff seeking and a defendant 
resisting specific performance, 625-626. 

(6.) Where a misunderstanding as to terms of agreement, no 
relief, 626. 

Because there is no assensus ad idem y 627. 

The want of assensus ad idem not usually open on a 
written agreement, 627. 

(c.) Subsequent parol variation of written contract, 627. 

(4.) Misdescription a ground of defence, where it is of a substantial 
character, 627. 

Whether the misdescription is or is not substantial is a matter 
of evidence, 627. 

Purchaser not compelled to take freehold instead of copyhold, 
628. 

Or an under-lease for an original lease, 628. 

Not even where there is an express condition of sale 
providing compensation for all misdescriptions, 628. 
Where difference is slight, and a proper subject for compensa¬ 
tion, contract will be enforced with compensation, 628. 

As where acreage is deficient, 628. 

Compensation sometimes considerable, 629. 

Should be only for errors discovered before completion, 629. 
No compensation where there has been fraud, 629. 

Nor where compensation cannot be estimated, 629. 

Purchaser can compel specific performance with an abatement, 
629. 
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SPECIFIC PERFORMANCE—{continue). 

Vendor must sell what interest he has if purchaser elect, 629. 
Partial performance not compelled where unreasonable or pre¬ 
judicial to third parties, 630. 

t.g.f Not of husband’s estate, in wife's lands, when contract 
by husbaud and wife, for sale of fee-simple, 630, 

(5.) Lapse of time, when a defence, 630. 

At law, time was always of essence of contract, 630. 

Equity was guided by nature of case as to time, 630. 

When lapse of time is a bar in equity, 630. 

1. Where time was originally of the essence of the con¬ 

tract, 631. 

2. Where made essence of the contract by subsequent 

notice, 631. 

3. Where lapse of time is evidence of laches or abandon¬ 

ment, 631. 

Law and equity now agree, 631. 

(6.) No specific performance where party has not clean hands, or 
has been tricky or fraudulent, 631. 

(7.) No specific performance where there is great hardship in the 
contract, 632, 

(8.) Or where it involves the doing of an unlawful act, or a breach 
of trust, or of a prior contract, 632. 

(9.) Contract is not established, because some term wanting or 
condition not fulfilled, 632, 633. 

(io.) Want of title in vendor, 634. 

Titles distinguished as “doubtful,” “good,” &c., 635. 

A “good holding title” uot forced on purchaser, 635. 

Restrictive covenants, effect of non-disclosure of, 635. 

Conditions excluding compensation for deficiency of acreage, how 
dealt with, 636. 

Conveyance, when to be settled by the court, 637. 

Possession, when usually given, and on what terms sooner, 637. 
Possession, effect of taking, 637, 638. 

Repudiation of contract by purchaser, effect of, 638. 

Rescission, or specific performance with compensation, at suit of 
purchaser, 639, 640. 

Rescission of contract by vendor, effect of, 640. 

Vendor and Purchaser Act, 1874, provisions of, 640. 

Limit of relief obtainable under, 640. 

Damages proper not obtainable, 641. 

Specific performance under Companies Act, 1862, s. 100, 640. 

SPES SUCCESSIONS, 43S, 457, 460, 698. 

STALE DEMANDS, 40. 

STANDING BY, 39, 192, 548. 

“STARVING” INTO COMPLIANCE, 654, 

STATED ACCOUNTS, 592. 

STATUTE, 275, 

STATUTE-BARRED DEBTS,— 

May not be set off against debts not barred, 600. 

Payment of, by executors, 282. 

How prevented, 282. 
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STATUTE-BARRED DEBTS— (continued). 

Payment of, by trustees, 282. 

Effect of appropriation of payment to, 602, 

Distinction between debts charged on lands and debts not so charged, 
282, 283. 

STATUTE LAW— 

Relation of, to equity, 2, 3. 

Interpretation of, 3, 4. 

STATUTES— 

52 Hen. III. (Waste), 658. 

6 Edw. I. c. 5 (Waste), 658. 

13 Edw. I. c. 22 (Waste), 658. 

stat. 1, c. 24 (Writ in consimili casu), 7. 

17 Edw. II. c. 9 (Idiots), 483. 

c. 10 (Lunatics), 483, 484. 

13 Edw. III. c. 23'(Account), 588. 

23 Hen. VIII. c. 10 (Superstitious uses), 124. 

27 Hen. VIII. c. 10 (Uses), 48. 

31 Hen. VIII. c. 1 (Partition), 680. 

32 Hen. VIII. c. 32 (Partition), 680. 

13 Eliz. c. s (Fraudulent conveyances), 69, 467. 
c. 20 (Benefices), 328. 

27 Eliz. c. 4 (Voluntary conveyances), 73, 119, 336. 

43 Eliz. c. 4 (Charities), 112. 

21 Jac. I. c. 16 (Limitations), 282. 

12 Car. II. c. 24 (Testamentary guardian), 471. 

29 Car. II. c. 3 (Frauds),— 

s. 4 (Agreement in writing), 76, 283, 377, 612, 618, 622, 
625. 

ss. 7, 8, 9 (Trusts), 52. 
s. 17 (Contracts), 546, 625. 

3 Will, and Mary, c. 14 (Fraudulent devises), 284. 

4 & 5 Will, and Mary, c. 20 (Debts), 284, 286. 

c. 16 (Mortgages), 335. 

3 & 4 Anne, c. 16 (Account), 588. 

4 Anne, c. 17 (Set-off), 595. 

2 Geo. II. c. 22 (Set-off), 595. 

8 Geo. II. c. 24 (Set-off), 595. 

17 Geo. II. c. 38 (Parochial debts), 275. 

13 Geo. III. c. 63 (Evidence de bene esse), 700. 

17 Geo. III. c. 53 (Church lands), 328. 

36 Geo. III. c. 52 (Infants), 195. 

47 Geo. III. c. 74 (Simple contract debts), 278. 

55 Geo. III. c. 184 (Legacy duty), 200. 

c. 192 (Preston’s Act, 1815), 61. 

57 Geo. III. c. 99 (Benefices), 328. 

58 Geo. III. c. 73 (Regimental debts), 275. 

4 Geo. IV. c. 76 (Marriage of infants), 479. 

9 Geo. IV. o. 14 (Limitations), 315. 

11 Geo. IV. & 1 Will. IV. c. 47 (Debts), 278, 284. 

1 Will. IV. c. 22 (Evidence de bene esse), 700. 

c. 40 (Undisposed-of residue), 134. 
c. 46 (Illusory appointments), 554. 

1 A 2 Will. IV. c. 58 (Interpleader), 687, 692. 
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STATUTES — (continued). 

3 & 4 Will. IV. c. 27 (Limitations), 19, 281, 282, 315, 338, 341, 367, 
681. 

c. 42 (Limitations), 282. 

c. 74 (Fines and recoveries), 228, 457, 459, 518. 
c. 104 (Debts), 284, 313, 318. 
c. 105 (Dower), 218, 242. 
c. 106 (Descents), 309. 

4 & 5 Will. IV. c. 40 (Debts), 275. 

7 Will. IV. and 1 Viet. c. 28 (Limitations), 341, 367. 

1 Viet. c. 26 (Wills Act), 218, 241, 438, 476. 

2 & 3 Viet. c. 11 (Judgments), 276. 

4 & 5 Viet. c. 35 (Copyholds), 682. 

5 k 6 Viet. c. 69 (Perpetuation of Testimony), 698. 

8 Viet. c. 18 (Lands Clauses), 214, 220, 637, 653. 

8 & 9 Viet. c. 76 (Legacy duty), 200. 

c. 106 (Real property), 87. 
c. 112 (Satisfied terms), 15. 

10 & 11 Viet. c. 96 (Trustee Relief), 195. 

12 k 13 Viet. c. 74 (Trustee Relief), 195. 

13 & 14 Viet. c. 60 (Trustee Act, 1850), 193, 682. 

14 k 15 Viet. c. 83 (Lords Justices), 484. 

c. 99 (Evidence), 696, 697. 

15 k 16 Viet. c. 55 Trustees), 193. 

c. 76 (Common Law Procedure Act, 1852),— 
s. 3 (Forms of action), 7. 
s. 55 (Profert), 495. 

ss. 212, 219, 220 (Ejectment), 343, 403, 405. 
c. 86 (Chancery Jurisdiction Act, 1852),— 

8. 3 (Indorsement in lieu of subpoena), 9. 
s. 48 (Sale of mortgaged estates), 370. 

16 k 17 Viet. c. 70 (Lunacy), 484. 

17 k 18 Viet. c. 36 (Bills of Sale Act, 1854), 78, 385. 

c. 113 (Locke King’s Act), 303, 305. 
c. 120 (Merchant ships), 389. 

c. 125 (Common Law Procedure Act, 1854), 498, 564, 
573. 592, 616, 649, 679, 697. 

18 k 19 Viet. c. 15 (Judgments), 276. 

c. 43 (Infants’ settlements), 479. 
c. 63, s. 23 (Debts), 275. 

19 & 20 Viet. c. 97 (Sureties), 560. 

20 k 21 Viet. c. 57 (Malms’ Act), 246, 458, 459. 

c. 77 (Court of Probate), 203, 707, 710. 
c. 85, s. 21 (Protection order), 409, 430. 

8. 25 (Judicial separation), 430. 
s. 35 (Guardians), 473. 

21 & 22 Viet. c. 27 (Cairns' Act), 676. 

c. 93 (Legitimacy declaration), 699. 
c. 108, s. 8 (Protection order), 430. 

22 k 23 Viet. c. 35 (Lord St. Leonards’ Act),— 

s. 23 (Trustee’s receipts), 106. 
s. 29 (Debts), 300. 
s. 31 (Trustee’s indemnity), 172. 
s. 32 (Investments), 175. 
c. 61 (Guardians), 473. 
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STATUTES— {continued). 

23 & 24 Viet c. 38 (Judgments), 276, 286, 315. 

c. 126 (Common Law Procedure Act, i860), 687, 690. 

c. 127, s. 28 (Solicitor’s lien), 393. 

c. 134 (Charities, Roman Catholic), 124* 

c. 142 (Benefices), 328. 

c. 145 (Lord Cranworth’s Act),— 

ss. ii, 13 (Mortgagee’s powers), 346. 
s. 25 (Investments), 175. 
s. 29 (Trustee’s receipts), 106. 

25 k 26 Viet. c. 42 (Rolt’s Act), 678, 702, 709. 

c. 63 (Merchant ships), 390. 

c. 89 (Companies), 91, 163, 276, 288, 528, 640. 

27 k 28 Viet. c. 112 (Judgments), 276, 286. 

c. 114 (Improvement of land), 143. 

28 k 29 Viet. c. 86 (BoviH's Act), 575. 

29 k 30 Viet. c. 96 (Bills of Sale Act, 1863), 78, 385. 

30 k 31 Viet. c. 48 (Puffer at auction), 551. 

c. 69 (Real estate charges), 305. 

c. 77 (Settled estates), 427. 

c. 131 (Companies), 288, 528. 

c. 132 (Investments), 175. 

c. 144 (Assignment of life policies), 66, 87. 

31 k 32 Viet. c. 4 (Reversions), 548. 

c. 40 (Partition), 220, 682, 683. 

c. 86 (Assignment of marine policies), 66, 87. 

32 k 33 Viet. c. 46 (Specialty debts), 274, 318. 

c. 62 (Debtors Act), 419, 714. 

c. 71 (Bankruptcy Act), 78, 292, 419, 714. 

33 & 34 Viet. c. 14 (Naturalisation), 148. 

c. 28 (Solicitor’s remuneration), 543. 
c. 35 (Apportionment), 208, 209, 210. 
c. 76 (Absconding debtors), 714. 

c. 93 (Married Women’s Property), 432, 433, 443, 445, 
480. 

34 & 35 Viet. c. 27 (Investments), 175. 

c. 43 (Dilapidations), 276. 
c. 47 (Investments), 175. 

35 & 3 6 Viet. c - 93 (Pledges), 385. 

36 Viet. c. 12 (Infants’ custody), 471, 473. 

36 k 37 Viet. c. 66 (Judicature Act, 1873).—See Judicature Act, 

1873. 

37 k 38 Viet. c. 37 (Powers Amendment Act, 1874), 554. 

c. 50 (Married Women’s Property Amendment), 434. 
c. 57 (Real Property Limitation), 19, 281, 283, 315, 
34 L 367- 

c. 62 (Infants’ relief), 533, 534. 

c. 78 (Vendor and purchaser), 35, 441, 442, 639, 640. 

38 k 39 Viet. c. 55 (Local Boards), 664, 665. 

c. 77 (Judicature Act,1875).—See Judicature Act, 1875, 
c. 83 (Investments), 175. 
c. 87 (Land transfer), 378. 

39 k 40 Viet. c. 17 (Partition Act, 1876), 230. 

40 k 41 Viet. c. 18 (Settled estates), 427. 

c. 34 (Locke King’s Further Amendment Act), 305. 
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STATUTES— {continued). 

41 Viet. c. 19 (Protection order), 430. 

41 k 42 Viet. c. 31 (Bills of Sole Act, 1878), 78, 385. 

c. 54 (Debtors Act), 714. 

42 k 43 Viet. c. 59 (Set-off), 595. 

44 & 45 Viet. c. 12 (Probate duty), 200. 

c. 41 (Conveyancing Act, 1881),— 
s. 2 (Purchaser), 141. 
s. 5 (Discharge of incumbrances), 108. 
s. 14 (Relief of lessees), 404. 
s. 15 (Transfer in lieu of foreclosure), 339. 
s. 16 (Mortgagee’s production of title-deeds), 352. 
s. 17 (Consolidation of mortgages), 365. 
s. 18 (Leases of mortgaged estates), 344, 353. 
ss. 19-24 (Sales, &c.,of mortgaged estates), 346,372. 
s. 25 (Sale by court), 370. 

s. 30 (Descent of legal estate of trustee or mort¬ 
gagee), 146. 

ss. 31-34 (New trustees), 193, 194. 
s. 39 (Alienation by married women), 246, 428. 
s. 43 (Maintenance of infants), 210. 
s. 50 (Husbands and wives), 65. 
s. 55 (Receipts and receipt clauses), 107, 109, 140. 
s. 56 (Receipts and receipt clauses), 22, 107, 109. 
c. 44 (Solicitor's remuneration), 543. 
c. 59 (Law revision), 678. 

45 k 46 Viet. c. 38 (Settled Land Act), 107, 142, 144, 427, 490. 

c. 39 (Conveyancing Act, 1882), 37, 194. 
c. 43 (Bills of sale), 78, 385. 
c. 61 (Bills and notes), 498. 

c. 75 (Married women's property), 129, 148, 418 et seq ., 
435 et seq. t 480. 
c. 82 (Lunacy regulation), 487. 

46 k 47 Viet. c. 52 (Bankruptcy Act, 1883), 79, 80, 187, 288, 289, 290, 

295, 419, 467, 502, 643, 714. 
c. 57 (Patents, designs, and trade-marks), 666, 667, 673. 

47 k 48 Viet. c. 14 (Married women), 443. 

c. 23 (Investments), 175. 

c. 42 (Building society), 650. 

c. 51 (Interpleader), 693. 

c. 54 (Yorkshire registries), 30, 141, 361. 

c. 68 (Matrimonial causes), 428. 

c. 71 (Intestates' estates), 133, 217. 

48 &'49 Viet. c. 4 (Yorkshire registries), 30, 361. 

c. 26 (Yorkshire registries), 30, 141, 361. 
c. 63 (Patents, designs, and trade-marks), 667. 

49 & SO Viet. c. 27 (Guardians of infants), 471. 

c. 37 (Patents, designs, and trade-marks), 667. 
c. 52 (Maintenance on desertion), 431. 

50 k 51 Viet. c. 57 (Arrangements with creditors), 85. 

c. 73 (Copyholds), 146. 

51 Viet. c. 2 (Investments), 176, 494. 

51 k 52 Viet. c. 20 (Church lauds), 328. 

c. 42 (Mortmain Act, 1888), 113. 
c. 50 (Patents), 667. 
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STATUTES— [continued) 

51 & 52 Viet. c. 51 (Land charges), 85, 287. 

c. 59 (Trustee Act, 1888), 152, 154, 166, 187, 281. 
c. 62 (Debts), 291, 293, 358. 

52 Viet. c. 4 (Investments), 176. 

c. 6 (Investments), 176. 

52 & 53 Viet. c. 30 (Board of Agriculture), 144. 

c. 32 (Trust investments), 174. 

c. 44 (Infants), 474. 

c. 45 (Factors), 384. 

c. 49 (Arbitration), 504, 573, 592, 650. 

53 Viet. c. 5 (Lunacy), 485, 486, 487, 489, 490, 491, 683. 

53 & 54 Viet. c. 39 (Partnership), 36, 40, 136, 571 etseq. 

c. 53 (Bills of sale), 389. 

c. 57 (Tenant-right), 345. 

c. 59 (Public health), 664. 

c. 63 (Winding up), 163. 

c. 71 (Bankruptcy), 291, 294, 295. 

54 Viet. c. 3 (Custody of children), 474. 

54 & 55 Viet. c. 73 (Charities), 124, 327. 

55 & 56 Viet. c. 13 (Conveyancing Act, 1892), 194, 404, 405. 

c. 39 (Lost scrip), 495. 

56 & 57 Viet. c. 5 (Regimental debts), 315. 

c. 21 (Voluntary conveyances), 31-32, 75, 82, 120. 
c. 53 (Trustees).—See Trustee Act, 1893. 
c. 63 (Married women), 191, 419, 428, 437, 438, 446. 
c. 71 (Sale of goods),— 

s. 25 (Trade-vendees), 384, 385. 
s. 26 (Execution), 287. 
s. 58 (Puffer), 551. 

57 & 58 Viet. c. 10 (Trustees), 44, 157, 178, 428. 

c. 30 (Estate duty), 201, 217, 583. 

c. 41 (Infants), 474. 

c. 46 (Copyholds), 146, 682. 

c. 47 (Building societies), 348, 650. 

c. 60 (Merchant shipping), 389. 

58 & 59 Viet. c. 25 (Solicitor-mortgagee’s costs), 160. 544. 

c. 39 (Married women’s maintenance), 431, 432. 
c. 40 (Parliamentary libels;), 665. 

59 & 60 Viet. c. 35 (Judicial trustees), 149, 150, 151, 153, 156, 159. 

c. 8 (Life assurance relief), 195. 
c. 25 (Friendly societies), 275. 
c. 19 (Debts), 291, 358. 

60 k 61 Viet. c. 65 (Land transfer), 96, 146, 378, 712. 

8. 1 (Vesting of real estate in legal representative)? 
146, 712. 

s. 2 (Legal representative trustee for beneficiary), 
146. 

s. 3 (Legal representative’s assent to devise), 146. 
s. 8 (Equitable mortgages by deposit), 378. 
s. 11 (Pretended titles), 96. 

STATUTE OF FRAUDS— 

Trusts, how created before that statute, 52. 

Trusts, how created since that statute, 52, 53. 
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STATUTE OF FRAUDS— (continued). 

Trusts, what excepted out of statute, 53. 

Applies to freehold, copyhold, and leasehold lands, 53. 

Applies not to pure personal estate, 53. 

Not available as an instrument of fraud, 512, 624, 625. 

STATUTE OF LIMITATIONS. 19, 120, 165, 281, 283, 241. 

STATUTE OF USES- 

Uses before the statute, express and implied, 47. 

Uses since the statute, express and implied, 48. 

Failure of, in accomplishing its object, 50. 

Failure of, causes of, 50. 

Failure of, restoration of equitable use ( i.e . trust) from, 50, 51. 
Applies to-freehold lands, passive uses therein, 51. 

Applies not to freehold lands, active uses therein, 52. 

Applies not to leasehold lauds, 51. 

Applies not to copyhold lands, 51. 

Applies not to pure personal estate, 51. 

STATUTORY CONTRACTS— 

Enforcement of, by injunction, 657. 

STATUTORY RECEIPT— 

Endorsed on mortgage, 359. 

STAY OF PROCEEDINGS— 

In administration actions, 646. 

Of living debtors, 295. 

In lieu of injunction, 646. 

On ground of agreement to refer, 573, 574, 650. 

Court holds its jurisdiction in reserve, 574. 

STEP IN THE ACTION, 574. 

STOP-ORDER— 

When necessary to perfect assignment, 91. 

Must be obtained iu proper suit, 90. 

Effect of obtaining, with notice, 29. 

STOPPING UP HIGHWAY, 660. 

STREAMS, 663. 

STREET IMPROVEMENTS— 

Charges for, as between vendors and purchasers, 638. 

SUBMISSION— 

To arbitration, 504, 573. 

SUB-PLEDGE— 

Extent of sub-pledgee’s rights,— 

In case of negotiable instruments, 384. 

In case of non-negotiable instruments and chattels generally, 384. 
SUBROGATION— 

Of creditors to executors carrying on testator’s business, 184. 

Of person paying premium on policy of life assurance, 14s. 

Of surety to creditor, 560. 

SUBSTANTIAL FAILURE, 404, 578. 
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SUBSTANTIAL MISDESCRIPTION— 

A good defence to specific performance, 627. 

What is, 628. 

Freehold not copyhold, 628. 

Under-lease not lease, 628. 

SUBSTITUTIVE LEGACIES, 259, 260. 

SUCCESSIVE REDEMPTIONS— 

When and when not given in judgment for foreclosure, 336, 337. 
SUGGESTIO FALSI, 520. 

SUMMARY JURISDICTION— 

Under Married Women's Property Act, 1895, 431. 

Provision for wife, on conviction of husband, 432. 

On his desertion of wife, 432. 

Enforceable ns affiliation order, 432. 

SUPERSTITIOUS USES, 124, 125. 

SUPPORT— 

Right to, for land, 663. 

Right to, for land built on, 663. 

SUPPRESSIO VERI, 523. 

SURCHARGING AND FALSIFYING— 

Accounts, where settled, and shown to be erroneous, 192, 193, 593. 
Error (without fraud) in general sufficient, 193, 593. 

SURETY— 

Utmost good faith required between sureties, 556. 

What concealment of facts by creditor releases surety, 556. - 
Fact must either have been one which creditor was under an obliga¬ 
tion to disclose, 556. 

Or else an integral part of the immediate transaction, 557. 
Creditor must inquire as to circumstances of suretyship, if there is 
ground to suspect fraud on surety, but not otherwise, 557, 558. 
Rights of creditor against surety regulated by instrument of guar¬ 
anty, 558. 

As regards, e.g ., the continuance or determination of the guar¬ 
antee, 558. 

Surety may be bound, although principal debtor not bound, 559. 
Surety cannot, without an indemnity, compel creditor to proceed 
against debtor, 558. 

Remedies available for surety,— 

(1.) Bill quia timet to compel payment by debtor, 559. 

(2.) Judicial declaration of discharge, 559. 

(3.) Action for reimbursement by debtor, 560. 
r (4.) Action for delivery up of securities by creditor, 560. 

Extension of this right by M. L. A. Act, 560. 

And implied assignment of securities under that Act, 560. 
(5.) Action against co-surety for contribution, 561. 

Right may arise before actual payment, e.g., on judgment 
against surety, 561. 

Available between co-directors, 562. 

Contribution against representatives of a deceased surety, 562. 
When available between co-trustees, 562 
And when not available, 563. 

When time begins"to run, agaiust surety's claim to contribu¬ 
tion, 561. 
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SURETY— {continued). 

At law, contribution was founded on contract; secus, in equity, 563. 
Different effects of insolvency of one surety, at law and in equity, 
formerly, 563. 

Parol evidence to show that apparent principal was surety, now 
allowed at law, 563. 

Surety may limit his liability by express contract, 564. 

Surety can only charge debtor for what he actually paid, 564. 
Circumstances discharging the surety or co-surety,— 

(1.) If creditor varies contract with debtor without surety’s 
privity, 564. 

(2.) If creditor gives time to debtor without consent of surety, 
and thereby affects the remedy of the surety, 565. 

Effect where surety is co-mortgagor, 565. 

Secus, if remedy of surety not thereby affected, 565, 566. 

Also, secus, if creditor reserves his rights against surety, 566. 
Also, secus, if the agreement of suretyship expressly or im¬ 
pliedly gives the right to give time, 566. 

(3.) If creditor releases debtor, 566. 

(3a.) If creditor releases one co-surety, 566. 

Secus, if creditor merely covenants not to sue the debtor or 
co-surety, 567. 

No reservation of rights possible in case of actual release, 567. 
Unless where release is by mere operation of law, 567. 

(4.) If creditor loses securities or allows same to get back into 
debtor’s hands, 567, 568. 

Marshalling of securities, as against sureties, 319, 568. 

Redemption of securities, as against sureties, 360, 568. 

Tacking, as against surety, 360, 568. 

None if surety is also a co-mortgagor, 360, 569. 

On bankruptcy of principal debtor, proof by, 569, 570. 

SURPLUS— 

Under trust for creditors, 83, 84. 

Under a particular assignment for value, 132, 332. 

Of bankrupt’s estate, assignment of, 96, 297. 

Of partnership assets, 580. 

Of sale proceeds, on sale by mortgagee, title to, 213. 

Of moneys specifically appropriated, 600. 

Of reversion in mortgage falling in before sale by mortgagee, 383. 
SURPLUS RENTS— 

Applicability of, to repair mortgaged premises, 348. 

When applicable, to diminish principal money, 351. 

SURPLUS SALE PEOCEEDS- 

Selling mortgagee a trustee of, 371. 

Interest payable on, 371. 

SURPRISE, 508. 

SURROUNDING CIRCUMSTANCES, 131, 268. 

SURVIVING PARTNER— 

Mortgage of partnership assets by, 582. 

Survival of goodwill to, 586. 

SURVIVORSHIP, 40-41. 
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SURVIVORSHIP, WIFE’S RIGHT OF— 

As to choses in action, not reduced into possession, 407-408, 450, 459. 
As to leaseholds, not alienated during coverture, 407, 453. 

As to realty of inheritance, 455. 

Defeated by her own alienation, 457. 

As to lands, under 3 & 4 Will. IV. c. 74, 457. 

As to reversionary personal estates, under Malms* Act, 458. 
Consent of wife to defeating, could not be taken even by the court, 
459 - 

Right of survivorship was in lieu of equity to n. settlement, 459. 

SUSPICION, 557. 

TABLEAUX VIVANTS— 

Copyright relative to, 671-672. 

TABULA IN NAUFRAGIO, 356. 

TACKING— 

Principle of, 354. 

Rules of, 355. 

(1.) Third mortgagee without notice buying in first mortgage may 
tack, 355. 

But must have taken his third mortgage without notice of 
second, 356. 

Legal estate must have been outstanding in hands of person 
having no privity with prior incumbrancers, 356. 

(2.) Judgment creditor cannot tack, for he did not lend his money 
on security of the land, 356. 

Judgment only charges estate remaining in mortgagor, 356, 
357 - 

(3.) First mortgagee lending further sum on a judgment may tack 
against mesne incumbrancer, 357. 

If he have legal estate or best right to call for it, and have 
made the further advance without notice, 357. 

If his first mortgage provides for further advances, effect of 
notice before further advances, 357. 

As regards “ floating securities” of company, 357, 358. 
Where legal estate is outstanding, no right of, 358. 
Incumbrancers rank according to time, unless one have better 
right to call for legal estate, 359. 

In building society’s mortgages, tacking formerly, 359; now, 359. 
Tacking, as against surety, being surety simply, 360. 

None, if surety a co-mortgagor, 360. 

When a bond debt or simple contract debt may be tacked, 360, 361. 
Tacking non-existent as regards lands in Yorkshire, 361. 

Tacking distinguished from consolidation, 364. 

Applicable more readily to pledges, and to mortgages of personalty, 
380, 384. 

Judgment and simple contract debts, tacking of, 384. 

TAXATION OF COSTS— 

Common order for, meaning of, 396. 

Payment of trustees’ costs, without any, 161. 

TENANCY IN COMMON— 

Where money is advanced by persons who take a mortgage jointly, 
there will be a, in equity, 41. 
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TENANCY, NOTICE OF— 

Effect of, on purchaser, 35 

TENANT— 

Purchasing estate, 405, 620. 

Generally, 620, 621. 

After breach of covenant, 404, 405. 

Interpleader by, when, 691. 

TENANT AT WILL— 

Mortgagor is, to mortgagee, 344. 

TENANT FOR LIFE— 

Renewing lease, 141. 

Lien of, for expenses of renewal, 144. 

Lien of, for improvements, 141, 143. 

Duty of, to keep down interest on mortgage, 315, 316 
In the case of an annuity, 316. 

Right of, to redeem mortgage, 336. 

Keeping mortgage alive, 336. 

A trustee within Settled Land Act, 1882, 142. 

TENANT FROM YEAR TO YEAR— 

Mortgagor’s tenant, when he becomes, 345. 

TENANT-RIGHT— 

Payment for, by mortgagee, 345. 

TESTAMENTARY GIFT— 

If imperfect, not supported as a good donatio mortis causd t 198. 
TESTATOR, 232, 531. 

TESTES, PER— 

Proof of will, 708. 

TESTIMONY, BILL TO PERPETUATE— 

Evidence in danger of being lostd)efore question litigated, 697. 
Depositions not published until death of witness, 697. 

Equity refused, if matter could be at once litigated, 698. 

Or if evidence referred to a right which might be barred, 698, 
What interest entitled a plaintiff to file a, 698. 

Before 5 & 6 Viet. c. 69, a mere expectancy insufficient, 698. 

There must also have been some right to property, 698. 

Since 5 A 6 Viet. c. 69, what interest sufficient, 698. 

Under Legitimacy Declaration Act {1858), 699. 

Under Judicature Acts, 699. 

Bill to take testimony de bene esse , how distinguished from, 699. 
Grounds for taking evidence de bene esse , 700. 

Common law courts have now jurisdiction, 700. 

Judicature Acts as bearing upon, 700. 

THREATENED LEGAL PROCEEDINGS, 643. 

THREATS OF LEGAL PROCEEDINGS— 

Injunction against, unless action commenced, 666 . 

TIMBER— 

In case of mortgages, 353. 

Injunction against felling, 659. 

TIME, A BAR, 19, 120, 165, 281, 341. 
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TIME OF THE ESSENCE- 

In sales with right of repurchase, 332, 333. 

Not in mortgages, 331. 

Nor in pledges, 383. 

In contracts for the sale of land, when and when not, 630, 631. 
Law and equity now the same regarding, 631. 

TIME TO REDEEM, 340. 

TITHES— 

A legal claim, 26. 

TITLE— 

Root of, 634. 

Made by fraud of married woman, 453. 

Want of, 634. 

Good holding, 635. 

Marketable, 635. 

Not proved in partition, 682. 

TITLE, ACCRUAL OF— 

In case of separate estate, 435. 

On exercise of powers, 436. 

TITLE-DEEDS— 

Inquiry for, must be made, to evade effect of notice, 34, 362, 381. 
Except as to registered lands, 34. 

And as to copyholds, 34. 

Excuses for uon-production of, 34, 362, 381. 

When held by trustees, 153. 

Parting with, to solicitors, 153. 

Discovery of, formerly, 26, 697. 

Now, 26, 697. 

Custody of, in case of judicial trustees, 153. 

Ordered to be delivered up, when, 26. 

Production of, in case of mortgages, 352. 

Not also the mortgage deed itself, 352. 

Delivery up of, on redemption, 352. 

Deposit of, by way of mortgage, 377. 

Effect of mortgagee parting with, 380, 381. 

Loss of, by mortgagee, 352. 

Solicitor’s lien on, 392. 

Transfer of, effect of, 200, 201. 

Remedy in case of loss of, 496. 

Delivery of, effect of, 200, 201. 

Effect, where fraudulent use made of, 21, 377, 381. 

TITLE OF BOOK— 

Copyright in, 671. 

TITLE, WANT OF— 

Effect of, on contracts for sale of land, 634, 641. 

TOLLS- 

Mortgage of, 329. 

TORTIOUS ALIENATIONS— 

By trustees, remedies for, 187. 


INDEX. 


86 l 


TORTS— 

Of married women, 439. 

Husband remains liable for, 439. 

Unless for devastavits , 440. 

Are wrongs independent of contract, 657. 

May be restrained by injunction 657. 

Varieties of,— 

(1.) Waste, 657-660. 

(2.) Nuisances, 

Generally, 660. 

Public, 660. 

Private, 669. 

Sometimes legalised by statute, 660. 

Darkening ancient lights, 662. 

Interfering with access of air, 662. 

Removal of support, 663. 

Pollution of streams, 663. 

Further pollution of streams, 663. 

Libels and slanders, 665. 

Injurious trade-circulars and trade-notices, 666. 

By local boards, 664, 665. 

(2a.) Common trespasses, 661. 

(3.) Infringements of patents, 667. 

{3a.) Infringements of copyrights, 669, 670. 

(36.) Infringements of trade-marks, 673, 674. 

TOWN-AGENT, 393, 394- 
TRADE— 

Carried on by executors, under power in will, 183. 

TRADE CIRCULARS AND NOTICES, 666. 

TRADE CONSPIRACY— 

Injunction against, 665. 

TRADE-MARKS— 

Qualified property in, apart from legislation, 673. 

Property in, by virtue of legislation, upon registration, 674. 
Innocent user of, effect of, 674. 

Single words, when they may be, and when not, 674. 

Examples of, 674. 

User of a man’s own name, 675. 

Additions tending to deceive the public, 675. 

TRADE NAMES, 673, 675. 

TRADE PROFITS— 

Right of cestui que trust to, 162. 

Trustees, directors, &c., not entitled to pay interest in lieu of, 162. 

TRADE PROPERTY— 

Of married women is separate estate, 410, 439. 

TRADE, RESTRAINT OF— 

General restraint, void, 538. 

Limited restraint, not void, 538. 

Unlimited as to space , not void, 538. 

TRADERS OR NON-TRADERS— 

Settlements by, 466, 467. 
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TRADESMEN— 

Fraudulent sales by, 675, 676. 

Selling at extravagant prices, 549. 

TRADE-VENDEES— 

Sales and pledges by, 384, 385. 

TRADING COMPANIES— 

Borrowing by, 329. 

Mortgages by, 329, 330. 

TRADING, MARRIED WOMAN’S, 349. 

TRANSFER— 

Of administration action into Bankruptcy Division, 295. 

Of interpleader into County Court, 693. 

Of mortgage, may be compelled to avoid foreclosure, 338, 339. 

Of pledge to sub-pledgee or purchaser, effect of, 383, 384. 

Of wife’s chose in action, 461. 

Of title-deeds, effect of, 200, 462. 

Of shares, when and when not fraudulent, 539. 

TRANSFEREE OF MORTGAGE— 

Exercise of power of sale by, in general, 109. 

But not in exceptional cases, 109. 

TRESPASS— 

Where claim of right, 661. 

TRUST— 

Origin of, in grants to uses, 46-48. 

Uses arose temp. Edw. III., 46. 

Chancellor’s jurisdiction over conscience enabled uses to be recognised 
in Chancery, 47. 

Uses not recognised at common law, 47-48. 

Until Statute of Uses, 27 Henry VIII. c. 10, made uses legal 
estates, 48. 

Resulting use, consideration required to rebut, 49. 

No use upon a use at law, 50. 

Hence equitable jurisdiction, 50. 

Trust distinguished from use for convenience only, 5051. 

In equitable estates, equity follows analogy of the law, 51. 

Property to which the Statute of Uses is inapplicable, 51. 

Trusts might be created by parol until the Statute of Frauds, 52. 
Statute of Frauds required writing to creation of certain trusts, 52. 
Exceptions from statute, 53. 

Property to which the statute is applicable, 53. 

Definition of, 53. 

Classification of trusts— 

(1.) Express, 53. 

(2.) Implied, 53. 

(3.) Constructive, 53. 

May arise without consideration, 61. 

May be for value, 61, 62. 

Upon total failure of, recovery of money, 150. 

And sometimes even on a partial failure, 150. 

TRUST INVESTMENT ACT, 1889, 174. 

TRUST OR POWER, 103-104, 500-501. 
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TRUSTEES— 

Who may be, 148. 

In what Bense servants, and in what sense controllers, of cestui qut 
trust , 150. 

Equity never wants, 149. 

May even appoint, to discharge duties of executors, 149. 

Scilicet , where such duties are trustee’s duties, 149. 

Court may appoint judicial trustee, 149. 

May be compelled to perform any act of duty, 150. 

Or restrained from abuse of legal title, 150. 

Cannot renounce after acceptance, 151. 

Modes of release, 151. 

Modes of retirement, 151. 

Cannot delegate office, 152. 

Unless there is a moral necessity for it, 153. 

Or unless under Trustee Act, 1893, 152. 

When trustees may lawfully leave title-deeds with their 
solicitors, 153. 

In the case of judicial trustees, 153. 

Cannot double delegate in any case, 152. 

Care and diligence required of, as regards,— 

(a.) Duties, 153, 154. 

(6.) Discretions, 156. 

Exercise of, controlled by court, 157. 

When answerable for dishonesty in their solicitor, 156. 

Continuing investments, 157. 

Limit of value for trust investments, 158. 

Kelief from certain breaches of trust, when trustee Las acted 
reasonably and honestly, 159. 

No remuneration allowed to, 159. 

Solicitor allowed in general only costs out of pocket, 160. 

When allowed profit costs, 160. 

Should be expressly authorised to charge costs, 160, 161. 

And without taxation, i6r. 

Mortgagee, his costs, 160. 

May stipulate to receive compensation, 161. 

A commission allowed for very burdensome trusts, 161. 

Liability of, the same, whether paid or not, 161, 162. 

Must not make any advantage out of his trust, 162. 

Not charge more than he gave for purchase of debts, 162. 
Trading with trust estate, must account for profits, 162. 

Cannot renew lease in own name, or purchase trust estate, 162. 
Same principles apply to agents and persons in a fiduciary capacity, 
163. 

Variation, in case of directors, 163. 

Exceptional cases in which fiduciary purchases hold good, 163, 164, 
544 - 

Case in which fiduciary purchase becomes incapable of rescission, 164. 
Constructive, not liable to same extent as express, trustee, 165. 
Remarks of Lord Westbury in Knox v. Oye } 165. 

Not applicable in case of fraud, 165. 

Time runs in favour of constructive, 165. 

Constructive, may charge for time and trouble, 165. 

Protection to, afforded by Trustee Act, 1888, s. 8, 166. 

Trustee liable for his co-trustee, practically, 167. 
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TRUSTEE S —(co n t inued ). 

Not liable for merely joining pro foi-md in receipts, 168. 

Joining in a receipt, must not permit the money to lie in the 
hands of his co-trustee, 168, 169. 

Executor not liable for his co-executor, practically, 169. 

Difference betweenco-trustees and co-executors, 169. 

Executor joining in receipt, primd facie liable, 169. 

True rule as to receipts by executors, 169. 

Executor liable for wilful default as regards acts and defaults of co¬ 
executors, 170. 

Lord Cottenham’s judgment in Styles v. Guy , 170, 171. 
Recoupment and contribution of trustees, 171. 

For breach of trust made good, 171. 

For costs of action, 172. 

Indemnity and reimbursement clauses, utility of,— 

In general, 172. 

In particular instances, 172, 173, 539. 

Lien of, for expenses, 144. 

Limits of lien, 144. 

Nature of lien, 144. 

In case of policy of life assurance, 144, 145. 

Lending on contributory mortgage, 159. 

Duties of trustees,— 

(1.) Must get in property, 173. 

(2.) Must secure outstanding property, 173. 

(3.) Must invest in authorised securities, 174. 

Range of investments authorised,— 

Prior to 12th August 1889, 174. 

Since that date, 174, 176. 

Variation of investments, 178. 

Continuance of investments, 178. 

(4.) Conversion of terminable and reversionary property, 179. 

(5.) Distinguishing between capital and income, 180. 

Limit of liability of trustee for non-investment, 181. 

Mortgages by, when with a power of sale, 182. 

Carrying on business of their testator, their rights of indemnity, 183, 
184. 

And subrogated rights of their creditors, 184. 

Remedies of cestui que trust in event of breach of trust,— 

(1.) Right to follow trust estate, 185, 186. 

Breach of trust creates in general a simple contract debt, 
187. 

Breach of trust creates sometimes a specialty debt, 187. 

(2.) Right of following the property into which the trust fund has 
been converted, 187. 

(3.) Impounding beneficial interests, 188, 189. 

When money, notes, &c., may be followed, 188. 

Interest payable on breach of trust, 190. 

Cases in which more than four per cent, charged, 190. 
Acquiescence by cestuis que trustenl f effect of, 190. 

None, in cases of disability, 190. 

Concurrence in breach of trust, 190. 

Release and confirmation of trustee’s acts, 192. 

Settlement of accounts, 192. 

Surcharging and falsifying, 192. 
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TRUSTEES— [continued). 

Release of, under Trustee Act (1893),— 

When formerly under Trustee Act (1850), 193, 195. 

Or under Conveyancing Acts {1881 and 1892), 193, 194. 

Or under Trustee Relief Act {1847), 195. 

Removal of, generally, 194. 

As to part of trust, 194. 

May lawfully refuse to pay over wife’s income to husband, 465, 467. 
May be compellable to execute repairs, 660. 

TRUSTEE IN BANKRUPTCY,— 

Vendor's lien holds good against, 139. 

May sell surplus of bankrupt’s estate, 96. 

Must give notice to complete his title, in the case of choses in action, 89. 
Share of bankrupt partner vests in, 582. 

Intervention of, as regards after-acquired property by bankrupt, 634,. 

635- 

TRUSTEE ACT (1850), 193. 

TRUSTEE ACTS {1850 and 1852)— 

Release of trustees under, 193. 

TRUSTEE ACT (1888). 

s. 8 (Lapse of time), 121, 154, 166, 167, 187, 281, 315. 

TRUSTEE ACT (1893)— 

s. i (Range of investments), 174, 176-177. 

s. 5 (Leaseholds, &c., as investments), 178, 179. 

s. 8 (Valuer’s report for investment), 154. 

s. 9 (Two-thirds limit of value), 158. 

s. 10 (Appointment of new trustees), 194. 

s. 11 (Retirement of trustee), 151. 

s. 12 (Vesting of property on appointment), 194, 355. 

s. 14 (Depreciatory conditions of sale), 624. 

8. 16 (Bare trustee), 441. 

s. 17 (Receipt for purchase-money), no, 152. , 

s. 19 (Trustee's lien, realisation of), 144. 
s. 20 (Trustee’s receipts), 107. 

s. 24 (Trustee’s indemnity and reimbursement), 168, 172. 

ss. 25-30 (Appointment of new trustees), 193. 

s. 31 (Partitions and sales), 682. 

ss. 32-40 (Appointment of new trustees), 193. 

s. 41 (Vesting orders), 44, 193. 

s. 42 (Payment or transfer into court), 195. 

8. 45 (Mamed woman’s breach of trust), 192, 428. 
s. 50 (Executors and trustees), 109. 

TRUSTEE ACT (1894), 44, 157, 178. 

TRUSTEE RELIEF ACTS {1847-1849)— 

Release of trustees under, 195. 

TRUSTEE’S BANKING ACCOUNT, 186. 

TRUSTEE-VENDORS, 106, 107, 108. 

TRUST ESTATES— 

In married woman, conveyance by her of, 441. 

Being personal, 441. 

Stocks, shares, 441. 

Being real, 441. 
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TRUST ESTATES— (continued). 

When and when not co-trustees liable, 167. 

When and when not co-executors liable, 169. 

When trustee may purchase, 163, 164. 

Remedies for recovery of, 185. 

Remedies for recovery of, when barred or not by time, 165. 

By acquiescence, 190. 

By release, 191, 193. 

By confirmation, 190. 

Payment of, into court, 195. 

Lien on, as against fraudulent cesluis que irustent , 188, 189. 

When they consist of shares, liability as between the trustee and the 
cestuis que trustent, 539. 

TRUST FUNDS- 

Loss of, when and when not trustee liable for, 155*158. 

When and when not they may be followed, 185. 

Distinguished from mere debts, 186. 

TRUSTS, CREATION OF— 

Three requisites to, 97. 

(1.) Certainty of words, 97, 98. 

What words certain and what not, 98. 

(2.) Certainty of subject-matter, 97, 99. 

(3.) Certainty of objects, i.e., beneficiaries, 97, 100. 

Effect of want of any one of these, illustrations of, 98-100. 

Leaning against construing precatory words as certain, 100. 

Who entitled to benefit where intended trust fails, 101. 

The three requisites not required for charities, 114. 

TRUSTS IN FAVOUR OF CREDITORS— 

Revocable as a general rule, 82. 

Amounting to mere direction to trustees as to the mode of 
disposition, 82. 

And being an arrangement for debtor’s own convenience, 82. 
But, semble , not revocable after settlor’s death, or where the 
trusts only arise on his death, 83. 

Irrevocable after communication to creditors, if creditors’ position is 
altered thereafter, 84. 

Irrevocable where creditor a party to deed, 84. 

Registration of, 85. 

'Who entitled, and who not entitled, to benefit of, 84, 85. 

Right to surplus, 83, 84, 85. 

TRUSTS IN THE GARB OF TOWERS, 103, 104, 500, 501. 

TRUSTS, VARIETIES OF— 

I. Express Private Trusts— 

(1.) Executed and executory trusts, 54. 

(2.) Voluntary trusts and trusts for value, 60. 

(3.) Fraudulent trusts, 60. 

(4.) Trusts in favour of creditors, 82. 

(5.) Equitable assignments { scil . appropriations), 85. 

(6.) Precatory trusts, 97. 

(7.) Secret trusts, 102. 

(8.) Trusts in the garb of powers, 103. 

(9.) Purchase-moneys and trustee-vendors, 105. 
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TRUSTS, VARIETIES OF— (continued). 

II. Express Public Trusts, 112. 

III. Implied and Resulting Trusts, 126. 

IV. Constructive Trusts, 137. 

UNCERTAINTY— 

Effect of, in declarations of trust, iox. 

As to laud sold, acreage of, 633. 

UNCLAIMED— 

Debts, when assets appropriated for, 298, 299. 

Dividends, 299. 

UNCONSCIONABLE BARGAINS— 

Where consideration grossly inadequate, 546. 

With common sailors, 547. 

With heirs and reversioners, 547. 

Doctrines of the court not affected by 32 & 33 Viet. c. 4, 548. 
Knowledge of person standing in loco parentis does not pa' se make 
such transactions valid, 548. 

Post-obit bonds, relief in case of, 548. 

Tradesmen selling goods at extravagant prices to infants, 549. 

Party may bind himself by subsequent acquiescence, 549. 

UNDERGROUND WATER, 664. 

UNDER-LEASE— 

Now relieved from forfeiture, 404. 

Purchaser of lease not compelled to take, 628. 

Affected by restrictive covenants, 652. 

UNDERLET— 

Covenant not to, relief against breach of, 405. 

UNDERTAKING— 

Mortgage of, 329. 

Sale of, order for,— 

In case of private company, 368. 

Not in case of public company, 368. 

UNDERTAKING AS TO DAMAGES— 

Given by married women, 443. 

On interlocutory injunctions, 668. 

UNDISPOSED-OF PROCEEDS, 2x9. 

UNDIVIDED SHARE— 

Reconversion in case of, 226. 

Mortgage of, 685. 

UNDUE DELAY— 

Of trustee, in securing trust funds, 168, 169. 

Of trustee, in transferring or investing trust funds, 190. 

Of executor, in getting in assets, 170. 

UNDUE INFLUENCE— 

Free and full consent is necessary to validity of a contract, 529, 530. 
On weak testators, 531. 

UNEXHAUSTED RESIDUE, 131. 

UNILATERAL, 514. 
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UNION, GUARDIANS OF— 

Recovery by, of costs of lunatic’s maintenance, 490 
(a.) After lunatic's death, 490. 

(6.) During lunatic’s lifetime, 491. 

UNLIQUIDATED DAMAGES, 400. 

UNPUBLISHED INFORMATION, 669. 

UNREGISTERED JUDGMENTS,— 

Against executors, 276. 

Against testators, 276. 

UNSECURED CREDITORS, 288. 

UNSETTLED PROPERTY— 

On a divorce, 430. 

UNSOUND MIND, PERSONS OF, 483. 

UNUSUAL COVENANTS, 652. 

USAGE OF ESTATE,— 

May be justification of waste, 659. 

USE, SEPARATE, 408. 

USES- 

Origin of, 46. 

Quality of, before Statute of Uses, 47. 

Quality of, since Statute of Uses. 48. 

No uses upon, at law, 50. 

Secus, in equity, 50. 

Might be express or implied, *.e., resulting, 48, 49. 

USES, RESULTING— 

Operation of, 48. 

Consideration to rebut, 49. 

USES, STATUTE OF— 

Object of, 48. 

Failure of object of, 50. 

Utility of, 50. 

Operation of, 50. 

Property to which applicable, 51, 52. 

Property to which inapplicable, and why, 51. 

VACANT LAND- 

Nuisance upon, liability for, 663. 

VADIUM, 334. 

VAGUE REPORTS, 32. 

VALUATION OF ANNUITY, 294. 

VALUATION OF CONTINGENT LIABILITY, 294. 

VALUATION OF SECURITY— 

In bankruptcy, 289. 

Re-valuation, 289. 

See Secured Creditor. « 


VALUATION OF TENANT-RIGHT, 345. 
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VALUE— 

Limit of, for investments, 158. 

Effect, if limit is exceeded, 158. 

FuH, on purchase, 163, 544, 634. 

VALUERS— 

Duty of trustee in employment of, 154. 

Provisions of Trustee Act (1893) as to, 154, 155. 

VARIATION OF SETTLEMENT— 

On divorce, 430. 

But not after death of husband or wife, 430. 

At least, if no child of marriage, 430. 

VARYING CONTRACT— 

When and when not it discharges surety, 559, 560. 

Effect of, by parol, 625-627. 

VARYING INVESTMENTS, 178. 

VENDOR— 

Wilful default by, 638. 

Remaining in possession, is a trustee, 637. 

His right to rescind, 639. 

VENDOR AND PURCHASER’S ACT (1874)— 

Provisions of, regarding completion of contracts, 640. 

Provisions of, regarding title of lessor, 35. 

Summary decision by court, on objections to or requisitions on the 
title, 640. 

Incidental relief, 640. 

No damages proper, 641. 

VENDOR’S LIEN, 137. 

VERBAL CONTRACT— 

Married woman bound by, 417. 

VESTING DECLARATION— 

Legal estate obtained by, 355. 

VESTING OF LEGACIES— 

When charged on land, 206. 

When not charged on land, 206. v 

VESTING ORDERS- 
As to lands abroad, 44. 

VEXATIOUSNESS, 646, 702, 706. 

VIBRATION, 661. 

VIGILANTIBUS NON DORMIENTIBUS JEQUITAS SUBVENIT— 
Illustrations of the maxim, 40. 

VIRTUTE OFFICII— 

Legal assets vest in executor, 273, 278. 

VIS MAJOR, 494. 

VIVUM VADIUM, 334. 

VOID AND VALID— 

Severance of, 538. 

Severance of, in bills of sale, 357. 
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VOID OR VOIDABLE, 527, 704-705. 


VOLUNTARY BONDS— 

Priority of, according as assigned for value or not, 276. 

VOLUNTARY CONTRIBUTIONS— 

Charity supported by, 114. 

VOLUNTARY CONVEYANCE— 

Of legal estate, no protection, 186, 187. 

When and when not fraudulent, 69, 73. 

VOLUNTARY CONVEYANCES ACT (1893)- 
Effect of, 31-32, 75, 82, 120. 

VOLUNTARY COVENANTS— 

To settle, being incomplete, 60, 609. 

In case of bankruptcy, 80. 

Not relieved against, although not enforced either, 539, 540, 703,[705. 
Not enforced, 60, 609. 

VOLUNTARY SETTLEMENTS— 

Notice of, did not affect subsequent purchaser, 31, 73. 

Secus y now, 32, 75. 

Notice not required to complete, 67. 

Except as against third parties, 67. 

(1.) Under 13 Eliz. c. 5, must be bond fide, 69. 

Not necessarily fraudulent under 13 Eliz. c. 5, 69. 

Settlor indebted at the time of, not necessarily an avoidance 
of, 69. 

What amount of indebtedness will raise presumption of fraudu¬ 
lent intent, 71. 

May, by matter ex post facto , become for value, 72. 

(2.) Under 27 Eliz. c. 4, voluntary settlement formerly void as 
against subsequent purchaser, 73. 

Being a subsequent purchaser from the very settlor 
himself, 74. 

Chattels personal not within the statute 27 Eliz. c. 4, 73. 

Such settlements now valid by 56 & 57 Viet. c. 21, 32, 75. 
Bond fide purchaser under 27 Eliz. c. 4, who is, 74. 

A mortgagee or a judgment creditor not a purchaser within 
the statute, 74. 

Marriage a valuable consideration under 27 Eliz. c. 4, when 
and when not, 76. 

Post-nuptial settlement in pursuance of ante-nuptial agree¬ 
ment, 76. 

Post-nuptial settlement supported on slight consideration, 77. 
Maid fide pre-nuptial settlement not supported, 77. 

(3.) Post-nuptial settlement under Bills of Sale Acts (1878 and 
1882), 78. 

(4.) Post-nuptial settlement under Bankruptcy Act (1883), 79, 80. 
How far limitations to remote objects in marriage settlements are 
voluntary, 81. 

Bad roots of title used to be, 634. 

Secusy now, 32, 75, 634. 
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VOLUNTARY TRUSTS— 

Distinguished from trusts for value, 60. 

General rules regarding validity of, 60, 61. 

Has relation of cestui que trust been constituted ? 62. 

(1.) Where donor is both legal and equitable owner, 62. 

(a.) Trusts actually created,— 

Either (1.) By conveyance on trust, 62. 

Or (2.) By declaration of trust, 62, 63. 

(b.) Trusts not actually created,— 

Either (1.) No declaration of trust, 63. 

Or {2.) Incomplete conveyance on trnst, 63. 
Examples of trusts actually created, 64, 65. 
Examples of trusts not actually created, 64, 66. 
(2.) Where donor is only equitable owner,— 

(a.) Trusts actually created, as above, 67. 

( b .) Trusts not actually created, as above, 68. 
Examples of both, as above, 67, 68. 

Not cancelled, as a general rule, 

VOLUNTARY TRUSTS AND TRUSTS FOR VALUE— 
Distinguished in themselves, 60. 

Distinguished in their effects, 62-64. 

VOLUNTEERS— 

Not aided to become cestuis que trustent, 61. 

Displaced formerly by subsequent sale for value, 73. 

Secus, now, 75. 

Had no right to specific sale proceeds, 75. 

Had right to damages, 75. 

Trust funds in their hands may be followed, 187, 188. 

Entitled to redeem mortgage, 336. 

No relief from mistake, as between, 517. 

WAGES— 

Priority of, 291. 

WAGES AND EARNINGS— 

Of married women, 433, 435. 

WAIVER OF EQUITY, 463, 464. 

WAIVER OF FORFEITURE, 507. 

WAIVER OF LIEN, 137, 394. 

WAIVER OF SETTLEMENT, 463, 464. 

WANT OF MUTUALITY, 612. 

WANT OF WRITING— 

Attributable to fraud, 512, 624, 625. 

WARD OF COURT, 473. 

WAREHOUSEMAN— 

His lien, 391. 

WARING, EX PARTE— 

Rule in, 606. 

Applications of, 605, 606. 

When inapplicable, 607. 

When application not wanted, 607. 

WARRANTS— 

Wharfingers’, 389. 
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WASTE— 

By mortgagors and mortgagees, 348, 350, 353, 659. 

Injunction in cases of, arose from inadequacy of common law remedy, 

657 . 

Cases to which the common law remedy extended, 658. 

Cases to which the common law remedy did not extend, 
658. 

I11 what cases equity interfered, 658. 

Equitable waste, 658. 

Threatened or apprehended waste, 658. 

When a person was dispunishable at law and abused his legal 
right, 658. 

In case of tenant-in-tail after possibility of issue extinct, 658, 
659 - 

Where plaintiff had purely an equitable title, 658. 

Cases of mortgagor and mortgagee, 659. 

Permissive, not remediable, 659. 

Ameliorative, not now restrained, 659. 

Waste may (by usage) be no waste, 659. 

WATER— 

Pollution of, 663. 

Injunction against pollution of, 663. 

Injunction against further pollution of, 663. 

Even where divers sources of pollution, 663. 

WATER-RATES— 

As an investment for trust funds, 178, 179. 

WELSH MORTGAGE, 334. 

WEST INDIA ESTATES— 

Mortgagees of, their rights, 346. 

WHARFINGERS, 389, 391. 

WHERE EQUITY EQUAL, LAW PREVAILS, 22. 

WHO SEEKS, MUST DO, EQUITY, 38. 

WIDOW— 

Settlement by her, on re-marriage, 82. 

Legacy to, with priority, 205, 207. 

Legacy to, in lieu of dower, 207. 

Wife becoming, liability of, for her debts, 420. 

WIDOWER— 

Settlement by him, on re-marriage, 82. 

WIFE BECOMING WIDOW— 

Liability of, for her debts, 420. 

WIFE’S ESTATE— 

Upon a mortgage, resulting trust of, 376. 

Being a surety only for the husband, 376. 

WILFUL DEFAULT— 

What is, 313, 350. 

Liability of executor for, 170, 313. 

Liability of trustee for, 170. 
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WILFUL DEFAULT— (continued). 

Mode of proceeding against trustee or executor for, 313, 314. 
Difficulty ill proof of, 313. 

Liability of mortgagee in possession for, 350. 

Liability of mortgagee in possession for, on a sale, 350. 

By veudor, 638. 

WILFUL NEGLECT, 577. 

WILL OF MARRIED WOMAN, 438. 

WILL, PARTNERSHIP AT, 575. 

WILL, TENANT AT— 

Mortgagor is, to mortgagee, 344. 

WILLS— 

Executory trusts in, 54 et seq. 

Trusts, creation of, in, 97-101. 

Trusts in, for payment of debts and legacies, 106, 108, 284. 
Conversion under, 219. 

When inconsistent or alternative bequests in, 232. 

When cumulative or substitutiouary bequests in, 258. 

Rewards for influencing testator in making a will, fraudulent, 537. 
Forfeiture clauses in, 403. 

Accident in not making, 504, 505. 

Mistakes in, when and what corrected in equity, 516, 517, 712. 
Probate of, 709, 710. 

WINDING-UP OF COMPANY— 

Effect of order for, upon voidable contracts, 527, 528. 

Granting of injunctions in, 648. 

Directors, how made liable in, for misfeasances, 163, 529. 

At suit of debenture holder, 368. 

WITHDRAWING MEMBERS— 

In case of Building Society, 347, 348. 

WITNESS, MERE— 

No discovery against, 696. 

WITNESSES, 694, 697, 699. 

WORDS— 

Amounting to a trust, 97. 

Creating separate estate, 411. 

Creating restraint on anticipation, 425. 

Precatory, 97-99. 

WRAPPERS— 

Fraudulent, 676. 

WRIT NE EXEAT REGNO, 712. 

WRITING— 

When required under Statute of Frauds, 52, 76, 377, 618. 

For creation of trusts, 52. 

For agreements regarding lands, 377, 618, 622. 

For marriage contracts, 76, 622. 

For contracts generally, 283. 

Want of, when supplied, 618, 625. 

Want of, when attributable to fraud, 512, 618. 
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WRITS— 

Procedure at common law, cramped and inflexible, 6, 7. 

In consimili cam , statute giving, and failure thereof, 7, 8. 

WRITTEN CONTRACT— 

Ascertainment and enforcement of, 618. 

WRONG- 

Equity will not suffer, without remedy, 15, 16. 
Illustrations of maxim, 15. 

Limits to application of maxim, 16. 

YACHT-RACING PRIZES- 
Fund for, not a charity, 113. 

YORKSHIRE— 

Lands in, 28, 30, 141, 361. 

YORKSHIRE REGISTRIES ACT (1884), 28, 30, 141, 361. 
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